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Mt'Lord^ 

In  requesting  permission  to 
inscribe  this  edition  of  Blackstone's  Comment- 
aries to  Your  Lordship,  I  was  actuated  by  mo- 
tives of  high  and  unfeigned  respect  for  quali- 
ties and  attainments  upon  which  I  will  not  here 
enlarge.  I  believed  too,  that  your  attachment  to 
our  common  profession  would  make  you  look  with 
a  favourable  eye  on  any  well-meant  attempt  to 
render  it  service,  and  that  you  would  not  un- 
willingly connect  your  name  with  a  work  which, 
more  than  any  other,  has  tended  to  liberalise 
the  practice  of  the  law,  and  to  disseminate  a 
knowledge  of  its  principles  generally  through 
the  English  nation.  I  did  not  of  course  hope 
that  faults  in  execution,  of  which  I  was  myself 
conscious,  would  escape  Your  Lordship ;  but 
I  knew  that  the  most  able  are  commonly  the 
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most  candid  judges,  and  I  was  sure  that  in  de- 
tecting my  errors,  the  difficulty  of  avoiding 
them  would  not  escape  your  consideration. 

I  have  only  now  to  request  Your  Lordship 
to  receive  the  work  with  the  same  kindness^ 
with  which  your  permission  to  present  it  to  you 
was  accorded  to  me,  and  to  subscribe  myself^ 
with  great  sincerity, 

Your  Lordship's  most  obliged 

and  obedient  Servant, 

JOHN  TAYLOR  COLERIDGE. 


Tekpls, 
June  20M,  1825. 
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In  undertaking  to  prepare  a  new  Edition  of  the 
Commentaries,  I  proposed  to  myself  tliree  principal 
objects:  1st,  to  verify  and  correct  tlie  text,  and  tlie 
original  references;  '2d,  to  notice  such  alterations  in 
the  law  as  had  been  made  by  the  legislature,  and 
such  errors  as  had  been  pointed  out  by  judicial  deci- 
sions, since  the  death  of  the  Author;  and  lastly, 
within  certain  limits  to  supply,  and  to  explain  what 
appeared  to  me  to  Iiave  been  left  either  wanting,  or 
unnecessarily  difficult  in  a  book  of  elementary  in- 
stitutes. 

The  first  of  these  I  have  not  literally  accomplished  ; 
for  I  was  unable  to  procure  some  of  the  authors  re- 
ferred to ;  and  as  to  others,  of  which  there  have 
beeu  several  editions,  I  have  contented  myself  with 
ascertaining  that  they  warranted  the  position  in  the 
text,  without  being  able,  in  every  instance,  to  correct 
the  reference  to  the  page.  But  these  were  princi- 
pally cases  in  which  the  citation  had  been  made 
rather  for  illustration  or  ornament  than  for  legal  au- 
thority :  in  those  of  the  latter  description,  it  will  be 
found  that  I  have  corrected  many  errors  which  had 
crept  into  the  copies ;  and,  I  trust,  I  have  thereby 
faciUtated  the  search  of  the  student,  who  is  anxious 
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to  trace  Blackstone  to  those  on  whom  he  founds  his 
opinions ;  a  labour  which  every  student  will  find  amply 
repaid  by  its  utihty. 

The  notes,  which  I  have  added  to  the  text,  are  in- 
tended to  accomplish  my  second  and  third  objects  ; 
to  what  extent  they  have  done  this,  must  be  left  to 
the  judgment  of  others.  I  do  not  flatter  myself  that 
many  errors,  and  many  omissions,  wiJI  not  be  de- 
tected J  and  whoever  considerij  the  vast  and  perpe- 
tually growing  extent  of  our  law  statute  and  common, 
civil  and  criminal,  the  great  difference  between  the 
courses  pursued  in  our  several  courts  of  justice,  and 
the  exclusive  nature  of  each  lawyer's  individual  study 
and  practice,  will  be  satisfied,  I  think,  that  I  am  not 
unreasonable  in  claiming  for  myself,  in  common 
with  every  editor  of  Blackstone,  a  large  share  of 
allowance  and  indulgence. 

I  am  aware,  however,  that  I  may  be  exposed  to 
censure  for  a  fault  of  a  different  kind  —  it  will  be 
thought  by  many  that  my  notes  are  too  immerous  ; 
and  I  confess  that  when  I  began  the  edition,  super- 
fluous annotation  was  one  of  the  faults  of  former 
editors,  which  I  most  confidently  hoped  to  be 
able  to  avoid.  But  it  is  difiicult  to  judge  fairly  of 
this  without  actual  experience  j  tlie  Commentaries 
are  in  the  hands  of  the  most  different  descriptions 
of  readers  j  tliey  are  referred  to  by  tlie  lawyer,r^ 
studied  by  the  pupil,  consulted  by  the  country  genJ 
tleman ;  and  each  will  expect  from  tlie  editor,  tlie 
subsidiary  information  which  he  happens  to  need  at 
the  moment.  This  circumstance  alone  will  neces- 
sarily create  notes  many  in  number,  and  various  in 
kind;  but  to  this  must  be  added  that  of  Uie   ira- 
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iriense  alteration  which  the  law  has  undergone  einoe 
tlic  death  of  the  autJiorj  and  something  must  in  rea- 
son be  allowed  for  the  personal  unwiUiiigness  wliich 
an  editor  cannot  but  feel  to  suffer  even  unimportant 
oversights  to  pass  unnoticed,  and  thereby  expose  him- 
self to  the  imputation  of  carelessness  or  ignorance. 

I  ought  to  state,  that  from  motives  of  personal  con- 
venience, the  volumes  have  been  prepared  for  the 
press  in  irregidar  order,  the  third  being  printed  the 
first,  and  the  first  the  last ;  this  will  explain  many  re- 
ferences from  tlie  first  and  the  second  to  notes  in  the 
subsequent  volumes,  which  perhaps  should  more  cor- 
rectly have  been  placed  where  the  necessity  for  them 
first  occurred. 

In  the  progress  of  the  work  I  have  received,  what' 
is  never  wanting  in  my  profession,  much  kind  and 
valuable  assistance  ;  it  has  never  been  refused  where 
I  have  sought  it;  it  has  often  been  offered,  where  I 
had  not  thought  of  asking  for  it.  I  must  deny  my- ' 
self,  however,  the  pleasure  of  specifying  by  name  any' 
of  those  who  have  so  assisted  me,  because  I  am  still 
too  uncertain  of  the  judgment  which  may  be  passed 
upon  the  work,  to  think  it  right  to  connect  their  re- 
putation with  it  even  in  tiie  slightest  degree. 

With  all  its  faults  I  anxiously  hope  that  it  may  not 
appear  to  have  been  executed  in  a  careless  or  indif- 
ferent spirit;  it  is  impossible,  at  least  I  have  found  it 
so,  in  a  long  work  executed  in  the  intervals  of  busi- 
ness always  to  keep  the  attention  equally  vigilant ; 
but  I  should  be  sorry  to  be  thought  to  have  betrayed 
a  want  of  due  feeling  for  my  author.  To  me  the 
Commentaries  appear  in  the  light  of  a  national  pro- 
perty, which  ail  should  be  anxious  to  improve  to  the 
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Uttermost,  and  which  no  one  of  proper  feeling  will 
meddle  with  inconsiderately.  It  is  easy  to  point  out 
their  faults;  and  their  general  merits  of  lucid  order, 
sound  and  clear  exposition,  and  a  style  almost  fault- 
less in  its  kind,  are  also  easily  perceived,  and  univer- 
sally acknowledged  :  but  it  requires  perhaps  the 
study  necessarily  imposed  upon  an  editor  to  under- 
stand fully  the  wliole  extent  of  praise  to  which  the 
author  is  entitled  ;  his  materials  should  be  seen  in 
their  cnide  and  scattered  state ;  tlie  controversies 
examined,  of  which  the  sum  only  is  shortly  given ; 
what  he  has  rejected,  what  he  has  forborn  to  say, 
should  be  known  j  before  hia  learning,  judgment, 
taste,  and  above  all,  his  total  want  of  selfcdiaplay, 
can  be  justly  appreciated. 

It;  in  the  present  attempt,  I  liave  failed  to  add 
utility  to  this  great  work  through  ignorance  or  inad- 
vertence, I  shall  very  thankfully  receive  all  candid 
correction,  and  strive  to  profit  by  it  upon  any  future 
occasion  which  may  be  afforded  me. 


Teii?le,  Jimc  so,  1835. 
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ThE  following  sheets  contain  the  substance  of  a 
course  of  lectures  on  the  laws  of  England,  which 
were  read  by  the  author  in  the  university  of  Oxford. 
His  original  plan  took  its  rise  in  the  year  1753  :  and 
notwithstanding  the  novelty  of  such  an  attempt  in 
this  age  and  country,  and  the  prejudices  usually  con- 
ceived against  any  innovations  in  the  established 
mode  of  education,  he  had  the  satisfaction  to  iind 
(and  he  acknowledges  it  with  a  mixture  of  pride  and 
gratitude)  that  his  endeavours  were  encouraged  and 
patronized  by  those,  both  in  the  university  and  out 
of  it,  whose  good  opinion  and  esteem  he  was  princi-j 
pally  desirous  to  obtain. 

The  death  of  Mr.  Viner,  in  1756,  and  his  ample 
benefaction  to  the  university  for  promoting  tlie  study 
of  the  law,  produced  about  two  years  afterwards  a 
regular  and  public  establishment  of  what  the  author 
had  privately  undertaken.  The  knowledge  of  our  laws 
and  constitution,  was  adopted  as  a  liberal  science  by 
general  academical  authority  ;  competent  endowments 
were  decreed  for  the  support  of  a  lecturer,  and  the 
perpetual  encouragement  of  students  ;  and  the  com- 
piler  of  the  ensuing  Commentaries  had  the  honour 
to  be  elected  the  first  Vinerian  professor. 
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In  this  situation  he  was  led,  both  by  duty  and 
inclination,  to  investigate  the  elements  of  the  law, 
and  the  grounds  of  our  civil  polity,  with  greater 
assiduity  and  attention  than  many  have  thought  it 
necessary  to  do.  And  yet  all,  who  of  late  years 
have  attended  the  public  administration  of  justice, 
must  be  sensible  that  a  masterly  acquaintance  with 
the  general  spirit  of  laws  and  the  principles  of  uni- 
versal jurisprudence,  combined  with  an  accurate 
knowledge  of  our  own  municipal  constitutions,  their 
original,  reason,  and  history,  hath  given  a  beauty 
And  energy  to  many  modern  judicial  decisions,  with 
which  our  ancestors  were  wholly  unacquainted.  If, 
in  the  pursuit  of  these  inquiries,  the  author  hath 
been  able  to  rectify  any  errors  which  either  himself 
or  others  may  have  heretofore  imbibed,  his  pains  will 
be  sufficiently  answered :  and,  if  in  some  points  he 
is  still  mistaken,  the  candid  and  judicious  reader  will 
make  due  allowances  for  the  difficulties  of  a  search 
8o  new,  so  extensive,  and  so  laborious. 

2  Nw.  1765. 
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Notwithstanding  the  diffidence  expressed  in  the 
foregoing  Preface,  no  sooner  was  the  work  com- 
pleted, but  many  of  its  positions  were  vehemently 
attacked  by  zealots  of  all  (even  opposite)  denomina- 
tions,  religious  as  well  as  civil  ;  by  some  with  a 
greater,  by  others  with  a  less  degree  of  acrimony. 
To  such  of  these  animadverters  as  have  fallen  within 
the  author's  notice  (for  he  doubts  not  but  some  have 
escaped  it)  he  owes  at  least  this  obligation ;  that  they 
have  occasioned  him  from  time  to  time  to  revise  his 
work,  in  respect  to  the  particulars  objected  to  j  to 
retract  or  expunge  from  it  what  appeared  to  be  really 
erroneous ;  to  amend  or  supply  it  when  inaccurate 
or  defective  ;  to  illustrate  and  explain  it  when 
obscure.  But,  where  he  thought  the  objections  ill- 
founded,  he  hath  left,  and  shall  leave,  the  book  to 
defend  itself:  being  fully  of  opinion,  that  if  his 
principles  be  false  and  his  doctrines  unwarrantable, 
no  apology  from  himself  can  make  them  right ;  if 
founded  in  truth  and  rectitude,  no  censure  from 
others  can  make  them  wrong. 
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ADDENDA. 


DvRiNO  the  progress  of  printing  the  work  Borae  statutes  have 
passed,  which  it  is  necessary  tu  notice  here.  The  most  important 
is  the  6Gco.4.c.l6.|  the  new  bankrupt  act,  which  repeals  the 
5  Geo.  4.  c.  98.,  of  which  an  account  is  given  in  the  notes  to  the 
31sl  chapter  of  Book  II.  The  new  act  exempts  from  the  operation 
of  the  bankrupt  laws  certain  descriptions  of  persons  enumerated  in 
VoI.II.  at  p.477- n,(J):  that  is  to  say,  stage-coach  proprietors, 
brewers,  maltsters,  scavengers,  alum  or  kelp  manufacturers,  persons 
engaged  in  drawing  and  redrawing  negotiable  securities,  brick- 
tnakeis,  and  lime-burners  ;  tutd  includes  scriveners  and  calender- 
era.  In  respect  of  the  first  class  of  acts  of  bankruptcy,  enu- 
merated at  p.  479.  n.(2),  it  adds  the  qualification  of  fraudulent  to 
the  grants  or  conveyaoces,  which  are  there  mentioned  ;  and  pro- 
vides that  no  conveyance  of  a  trader's  whole  property,  for  the 
benefit  of  all  his  creditors,  executed  and  notified  as  mentioned  in 
the  statute,  shall  be  deemed  an  act  of  bankruptcy,  unless  the  com- 
mission shall  issue  within  six  months  from  the  execution.  As  to 
the  auxiliary  commissions  mentioned  at  p.  480.  n.  (3).,  it  provides 
specially,  that  all  examinations  of  witnesses  under  them  shall  be 
taken  donm  in  writing,  and  be  annexed  to  the  original  commission. 

The  22d  section  makes  a  slight  alteration  in  the  commissioners' 
fees,  and  prohibits,  on  pain  of  disability  to  act  in  that  or  any 
other  commission,  the  receiving  any  other  than  tlie  specified  sums, 
or  the  eating  and  drinking  at  the  charge  of  the  creditors  or  of  the 
estate. 

The  38th  section  imposes  the  same  penalty  on  the  gaoler  in 
the  case  of  an  escape,  which  is  noticed  at  p.  482.  n.{8);  but  it  is 
silent  as  to  compelling  the  gaoler  to  produce  the  bankrupt  to  his 
creditors. 

The  48th  and  49th  sections  empower  the  commissioners  to  pay 
to  the  servants  and  clerks  of  the  bankrupt  six  months'  wages  in 
full,  if  so  much  be  due,  leaving  them  to  prove,  as  ordinary  cre- 
ditors, for  any  further  arrears  ;  and  to  refund  to  any  apprentice 
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(whose  indentures  become  completely  discharged  by  the  issuing 
of  the  commission)  a  proportionate  part  of  the  premium  which 
has  been  paid  for  him* 

The  74th  section  limits  the  landlord's  power  of  distress  to  one 
year's  rent,  which,  by  the  5  Geo.  4.,  was  available  for  two. — 
Seep.487.n.(19). 

The  82d  section  makes  an  alteration  in  the  law  as  stated  at 
p.  4^6.  n.  (16),  relative  to  payments  by  and  to  bankrupts.  In  both 
cases  these,  when  made  at  any  time  before  the  date  and  issuing  of 
the  commission,  are  protected,  notwithstanding  an  act  of  bank- 
ruptcy, if  bond  Jldcy  and  not  being,  in  the  first  case  a  fraudulent 
preference  of  the  creditor,  nor  in  both  made  with  notice  of  any 
act  of  bankruptcy  committed ;  the  same  rule  is  also  extended  to 
the  delivery  of  goods  to  the  bankrupt  or  his  order. 

The  131st  section  provides  that  no  certificated  bankrupt  shall 
be  liable  to  satisfy  any  debt  discharged  by  the  certificate  upon 
any  contract  or  promise  so  to  do,  unless  the  same  be  in  writing 
signed  by  the  bankrupt,  or  sofne  person  lawfully  authorized  by 
him  in  writing. 

In  the  4th  volume,  at  p.  117,  it  is  stated,  that  the  bubble  act, 
6  Geo.l.c.  18.,  was  enacted  in  the  year  after  the  South  Sea  pro- 
ject ;  this  is  an  error  for  the  year  before  ;  the  repeal  of  the  statute, 
or  very  essential  alterations  in  it,  are  now  under  the  consideration 
of  the  legislature. 

In  the  same  volume,  at  p.  154.,  it  should  have  been  stated,  that 
28  Geo.  3.  c.38.,  mentioned  in  n.  (1),  on  the  offence  of  owling,  was 
repealed  by  the  5  Geo.  4.  c.  47.,  and  the  offence  itself  thereby  ex- 
punged from  the  statute  book.  It  should  also  have  been  stated 
at  p.  389.  of  the  same  volume,  that,  by  the  53  Geo.  3.  c.  145.,  cor- 
ruption of  blood  is  restrained  to  the  offences  of  high  and  petit 
treason  and  murder. 

At  p.  338.  of  the  same  volume,  n.  (3),  reference  is  made  to  a 
pending  case,  in  which,  upon  demurrer  to  a  plea  of  autrefois  ac- 
quit in  misdemesnor,  the  judgment  was  for  the  crown.  It  has 
since  been  decided  that  such  judgment  is  final. —  R.  v.  Taylor, 
3B.&C.509. 

Temple, 
June  20,  1825. 
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'T^HE  general  expectation  of  so  numerous  ant!  respectable 
an  audience,  ihe  novelty,  and  (I  may  add)  the  importance 
of  the  duty  required  from  tliis  chair,  must  unavoidably  be  pro- 
ductive of  great  diffidence  and  apprehensions  in  him  who  lias 
the  honour  to  be  placed  in  it.  He  must  be  sensible  how  much 
will  depend  upon  Itis  conduct  in  the  intiincy  of  a  study,  which 
is  now  first  adopted  by  public  academical  authority ;  which 
has  generally  been  reputed  (however  unjustly)  of  a  dry  and 
unfruitful  nature ;  and  of  wiiicb  the  theoretical,  elementary 
parts  hnve  hitherto  received  a  very  moderate  share  of  culti- 
vation. He  cannot  but  redect,  that  if  either  his  plan  of  in- 
struction be  crude  and  injudicious,  or  tlie  execution  of  it  lame 
and  superficial,  it  will  cast  a  damp  upon  the  farther  progress 
of  this  most  useful  and  most  rational  branch  of  learning ;  and 
may  defeat,  for  n  time,  the  piiblic-spiritat  design  of  our  wise 
and  munificent  benefactor.  And  this  he  must  more  especially 
dread,  when  he  leels  by  experience  haw  unequal  his  abilities 
are  {unassisted  by  preceding  examples)  to  complete,  iu  the 
manner  he  could  wish,  so  extensive  and  arduous  a  task ;  since 
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he  freely  confesses,  that  his  former  more  private  attempts 
have  fallen  very  short  of  his  own  ideas  of  perfection.  And 
yet  the  candour  lie  has  already  experienced,  and  this  last 
transcendont  mark  of  regard,  his  present  nomination  by  the 
free  and  unanimous  suffra^^e  of  a  great  and  learned  imi- 
versity,  (an  honour  to  be  ever  remembered  with  the  deepest 
and  most  affectionate  gratitude,)  these  tctimonics  of  your 
public  judgment  must  entirely  supersede  his  own,  and  forbid 
him  to  believe  himself  totally  insufficient  for  the  labour  at  least 
of  this  employment.  One  thing  he  will  venture  to  hope  for, 
and  it  certainly  shall  be  his  constant  aim,  by  diligence  and 
attention  to  atone  for  his  otiier  defects ;  esteeming  that  the 
best  return  which  he  can  possibly  make  for  your  favourable 
opinion  of  his  capacity,  will  l>e  his  unwearied  endeavours  in 
some  little  degree  to  deserve  it. 

The  science  thus  committeil  to  his  charge  to  be  cultivated, 
methodized,  aD<l  explained  in  a  course  of  academical  lectures, 
is  that  of  the  laws  and  constitution  of  our  own  country  i  a 
species  of  knowledge  in  wljjch  the  gentlemen  of  England  have 
been  more  remarkably  deficient  than  those  of  all  Europe  1)6- 
sides.  In  most  of  the  nations  on  the  continent,  where  the 
civil  or  imperial  law  under  different  mixlifications  is  closely 
interwoven  with  tlie  municipal  laws  of  the  land,  no  gentleman, 
or  at  least  no  scholar,  thinks  his  education  is  completed,  till 
he  has  attended  a  course  or  two  of  lectures,  both  ui>on  the 
institutes  of  Justinian  and  the  local  constitutions  of  his  native 
soil,  under  the  very  eminent  professors  diat  abound  in  iheir 
several  universities.  And  in  the  northern  parts  of  our  own 
island,  where  also  the  municipal  laws  arc  frequently  connected 
with  the  civil,  it  is  dillicult  to  meet  with  a  person  of  hberal 
education,  who  is  destitute  of  a  competent  knowletlge  in  that 
science,  which  is  tp  be  tlie  guardian  of  his  natural  righu  and 
the  rule  of  his  civif  conduct. 

Nor  have  the  imperial  laws  been  totally  neglected  even  in 
the  English  nation.  A  general  acquanitance  with  their  deci- 
sions has  ever  been  dcser\ed]y  considered  as  no  small  accom- 
plishment of  a  gentleman  ;  and  a  fasliion  Iws  prevailed,  espe- 
cially of  late,  to  transport  t)ie  growing  hopes  of  this  island  to 
fi)reign  universities,  in  Ssvilwrlaml,  Germany,  and  Holland  ; 
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■  which,  though  infinitely  inferior  to  our  c 
consideration,  have  been  looked  upon  as  better  r 
the  civil,  or  (which  is  nearly  t lie  same)  of  their  own  municipat 
law.  In  the  mean  titnirithas  been  the  peculiar  lot  of  our  ad- 
mirable system  of  laws,  to  be  neglected,  and  even  unknown,  by 
nil  bnt  one  practical  profession ;  though  built  upon  the  soundest 
tbundations,  and  approved  by  the  experience  of  ages. 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil 
law,  considered  apart  from  any  binding  autliority,  as  a  collec- 
tion of  written  reason.  No  man  is  more  thoroughly  per- 
suaded of  the  general  excellence  of  it's  rules,  and  the  usual 
equity  of  it's  decisions,  r«r  is  better  convinced  of  it's  use  as  well 
as  ornament  to  the  scholar,  the  divine,  the  statesman,  and  even 
the  common  lawyer.  But  we  must  not  carry  our  veneration 
so  far  as  to  sacrifice  our  Alfred  and  Ekiward  to  the  manes  of 
Theodosius  and  Justinian  :  we  must  not  prefer  the  edict  of  the 
l>raetor,  or  the  rescript  of  the  Roman  emperor,  to  our  own 
immemorial  customs,  or  the  sanctions  of  an  English  parlia- 
ment i  unless  we  can  also  prefer  the  despotic  monarchy  of 
Home  and  Byzantium,  for  whose  meridians  the  former  were 
calculated,  to  the  free  constitution  of  Britain,  which  the  latter 
are  adapted  to  perpetuate. 

WjTHOCT  detracting,  therefore,  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to 
Assert,  that  if  an  Englishman  must  be  ignorant  of  cither  the 
one  or  tbe  other,  he  had  better  be  a  stranger  to  the  Roman 
than  the  English  institutions.  For  I  think  it  an  undeniable 
jxjgition,  that  a  competent  knowle<Ige  of  the  laws  of  that  society, 
in  which  we  live,  is  the  proper  accomplishment  of  every  gentle-  [  6  ] 
man  and  scholar;  an  highly  useful,  I  had  almost  said  essen- 
tial, part  of  liberal  and  polite  education.  And  in  this  I  am 
warranted  by  the  example  of  ancient  Rome ;  where,  as  Cicero 
informs  us ',  the  very  boys  were  obliged  to  learn  the  twelve 
tables  by  heart,  as  a  carmen  necessarium  or  indispensable  lesson, 
to  imprint  on  their  tender  minds  an  early  knowledge  of  the 
laws  and  con.stitution  of  dieir  country. 

•  Dt  Legs.  2.  aa, 
B    3 
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But  a&  tile  luiig  tuiti  uiiivui'Jial  iieglei^l  ul'  ihlii  atiidy,  witli 
us  in  Enj^land,  seems,  in  some  degree,  to  call  in  question  the 
truth  ot'lhis  evident  position,  it  shall,  therelbfe,  be  the  business 
of  this  introductory  discourse,  in  the  first  pUce,  to  demon- 
strate tJie  utility  of  some  general  acquaintance  witli  the  muni- 
cipal law  ot'Uie  land,  by  pointing  out  it's  particular  uses  in  all 
considerable  situations  of  life,  triome  conjectures  will  Uieii  be 
offered  widi  regard  to  the  causes  of  iieglecting  this  usefiii 
study:  to. which  will  be  subjoined  a  few  reHeclions  on  the 
|>eculiar  propriety  of  reviving  it  in  our  own  universities. 

And,  first,  tu  demonstrate  tlic  titihiy  of  some  acquaintauce 
with  the  laws  of  the  land,  let  us  only  reflect  a  moment  on  the 
singular  frame  and  polity  of  tliat  land  whicli  is  governed  by 
this  system  ol'  laws.  A  land,  |>erhaps,  the  only  one  in  the 
uiiverse,  in  which  political  or  civil  liberty  is  the  very  end 
and  scope  of  the  constitution.''  'ITiis  liberty,  rightly  under- 
Stocal,  consists  in  the  power  of  doing  whatever  the  taws  per- 
mit '^  ( ] ) ;  which  is  only  to  be  e0>;cted  by  a  general  conformity 
of  all  ordeni  and  d^rees  to  those  equitable  ndcs  of  action,  by 
which  the  meanest  individual  is  protected  from  the  insults  and 
oppresijion  of  the  greatest.      As,  therefore,  every  subject  is 

''  Montwq.  Eiji,  L,  I,  II.  I.  i.  liWi,  •am   gui't  vi,  nut  jure   jimAiArfiii-. 

'   Facallat  igut,  juvl  ctligut  Jbtrre       Inil.\.:l.  1. 


(I)  Tliif  iccnM  itn  imperfect  itefinitiuii  uf  <ivil  Ubot.v,  as  \t  iintiii9r  pro- 
ride*  Ibat  the  Irw»,  wliich  ure  lo  \x  tli«  rule  of  toniiuct,  ilioultl  be  jun  natl 
equal,  nor  tliat  Iht  tiibject  ihouUI  liuTt  t«kea  [>art  in  ilieir  enndmenc. 
ConiUtenlly  witb  this  a  negr&4tavc  on  a  sitgur-«itate  i*  free;  be  may  do 
■rhsteter  lh«  lawx  ]tcrniil  hiai  [o  do.  It  h  [irobnblf  that  the  author  li*d 
bii  Kjc  un  the  (le&uition  of  Moul«3<|ti>eii,  whicli  is  Mill  more  inconiplete. 

ELe  l^rtint  le  iJrtMt  ^t  fairrlimi  cr</uclTi  loit  jkhhcUcuI.  Esp.L,  l.li.  i-.S. 
The  ptUEUige  citi-il  frifui  Juitininii  vNnnoc,  I  think,  liavc  been  intended  for  a 
dellnition  otcwil  hbevt}.  Ijberlia  •[ladnu,  (rj'  yua  eUam  liberi  pocanlur) 
HI  iiatiirnlii  faeullui  rjut  qai)d  cuiqiie  /acerr  lAel,  iiiii  tpiiil  vi,  auijurr  pro- 
hiiffir.  Tiib  mar  descrihc  n  ^tfttc  of  natural  freedom  well  enough,  which 
ii  the  power  of  acting  at  «c  pk-»M.-,  uiiri'strtuned  either  bj  force  or  law; 
but  reitniint  by  law  i*  coiiNstent  with  civil  freedom.  Loeke'i  defiaitiou 
«een»  lo  tupjily  what  it  wanting  in  those  Iwfore  mentioned.  "  Freedom  of 
wra  ondcr  lovemiiieiit  (wy*  Iiv)  it  to  have  d  standing  rule  tu  live  by,  coai- 
non  to  every  uue  of  ihni  Midcty.nRd  made  by  the  legiilatifepowererected 
in  it)  a  liberty  lufallow  my  uwn  will  In  oil  things,  where  the  rule  pretcribet 
nut,  Slid  not  to  be  n\\iji,-t  to  the  inconitnnt,  unccrtnin,  uiikiiuwn.iirliitrur} 
••■ill  of  lUHiihcf  nrmi."     On  (Jov.-riMi.uH,b,  li.  .h.  iv. 
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interested  in  the  preservation  of  the  laws,  it  is  ihcuiiibent 
upon  every  man  to  be  acquoinletl  with  those,  at  least,  with 
which  he  is  immediately  coiicenietl ;  lest  lie  incur  the  censure, 
as  well  as  inconvenience,  of  living  in  society  without  knowing 
the  obligations  which  it  lays  him  under.  And  thus  much 
may  suffice  for  [persons  of  interior  condition,  who  have  neither 
time  nor  capacity  to  enlarge  their  views  beyond  that  contracted 
sphere,  in  which  they  are  appointed  to  move.  But  those  on 
whom  nature  and  fortune  have  bestowed  more  abilities  and 
greater  leisure,  cannot  be  so  easily  excused.  Thesie  advantages 
are  given  them,  not  for  the  benefit  of  tliemselves  only,  but  also 
of  the  public ;  and  yet  they  cannot,  in  any  scene  of  life,  dis- 
charge properly  their  duty  eitlier  to  tlie  public  or  themselves, 
witliout  some  degree  of  knowledge  in  the  law^;.  To  evince 
this  the  more  clearly,  it  may  not  be  iiniiss  to  descend  to  a  few 
particulars. 


['] 


Let  us,  therefore,  begin  witb  our  gentlemen  of  independent 
estates  and  fortune,  the  most  iiseHil  as  well  as  considemble 
body  of  men  in  the  nation ;  whom  even  to  suppose  ignorant 
in  this  branch  of  learning  is  treated  by  Mr.  Locke  **  as  a  strange 
absurdity.  It  is  their  landed  property,  with  it's  long  and 
voluminous  train  of  descents  and  conveyances,  settlements, 
entails,  and  incumbrances,  that  forms  the  most  intricate  and 
most  extensive  object  of  legal  kiiowledge.  The  thorough  com- 
prehension of  these,  in  all  their  minute  distinctions,  is,  perhaps, 
too  laborious  a  task  for  any  but  a  lawyer  by  profession ;  yet 
still  the  understanding  of  it  few  leading  principles,  relating  lo 
estates  and  conveyancing,  may  form  some  check  and  guard 
apon  a  gentleman's  inferior  agents,  and  preserve  him  at  least 
from  very  gross  and  notorious  imposition. 

Again,  the  policy  of  all  laws  has  mtule  some  tonus  necessary 
in  the  wording  ol'  last  wHIs  and  testaments,  and  more  with 
rc^rd  to  their  attestation.  An  ignorance  in  these  must  always 
be  of  dangerous  consequence,  to  such  as  by  choice  or  neces- 
sity compile  their  own  testaments  without  any  technical  assist- 
ance. Those  who  have  attended  the  courts  of  justice  are  the 
beat  witnesses  of  the  confusion  and  distresses  that  are  hereby 
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occasioned  in  families ;  and  of  the  difficulties  that  arise  in 
discerning  the  true  meaning  of  the  testator,  or  somedmes  in 
discovering  any  meaning  at  all :  so  that  in  tlie  end  his  estate 
T  g  1  may  often  be  vested  quite  contrary  to  these  iiis  enigmatical 
intentions,  because,  perhaps,  he  has  omitted  one  or  two  formal 
words,  which  are  necessary  to  ascertain  the  sense  with  indis- 
putable legal  precision,  or  has  executed  his  will  in  the  presence 
of  fewer  witnesses  than  the  law  requires. 

Bdt  Id  proceed  from  private  concerns  to  those  of  a  more 
public  consideration.  All  gentlemen  of  fortune  are,  in  conse- 
quence of  their  property,  liable  to  be  called  upon  to  establish 
the  rights,  to  estimate  the  injuries,  to  weigh  the  accusations, 
and  sometimes  to  dispose  of  the  lives  of  their  fellow-subjects, 
by  serving  upon  juries.  In  this  situation  they  have  frequently 
a  right  to  decide,  and  that  upon  their  oaths,  questions  of  nice 
importance,  in  the  solution  of  which  some  legal  skill  is  requi- 
site ;  especially  where  tlie  law  and  the  fact,  as  it  often  happens, 
are  intimately  blended  togetlier.  And  the  general  incapacity 
even  of  our  best  juries,  to  do  this  with  any  tolerable  propriety, 
has  greatly  debased  their  authority  ;  and  has  unavoidably 
thrown  more  power  into  the  hands  of  the  judges,  to  direct, 
control,  and  even  reverse  tlieir  verdicts,  tlian,  jicrhaps,  lite 
constitution  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman 
is  called  upon  to  determine  (juestions  of  right,  and  distribute 
justice  to  his  fellow-subjects:  it  is  principally  with  this  order 
of  men  that  the  commission  of  the  peace  is  filled.  And  here 
n  very  ample  field  is  ojien  for  u  gentleman  to  exert  his  talents 
by  maintaining  good  order  in  his  neighbourhood ;  by  punish- 
ing the  dissolute  and  idle;  by  protecting  the  peaceable  and 
industrious;  and,  above  all,  by  healing  petty  differences,  and 
preventing  vexatious  prosecutions.  But,  in  order  to  attain 
these  desirable  ends,  it  is  necessary  that  the  magistrate  should 
understand  his  business ;  and  have  not  only  the  will,  but  the 
power  also  (under  which  must  be  included  the  knowledge),  of 
administering  legal  and  effectual  justice.  Else,  when  be  has 
mistaken  his  authority,  through  passion,  through  ignorance, 
or  absurdity,  he  will  be  the  object  of  contempt  from  his  infe- 
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:  from  those  to  whom  he  is  accountable 


Yet  farther ;  most  gentlemen  of  considerable  property,  at 
some  period  or  other  in  their  hves,  are  ambitious  of  repre- 
senting their  country  in  parhament ;  and  those,  who  are  am- 
bitious of  receiving  so  high  a  trust,  would  also  do  well  to 
remember  it's  nature  and  importance.  They  are  not  thus 
honourably  distinguished  from  the  rest  of  their  feUow-subjects, 
merely  that  tliey  may  privilege  their  persons,  their  estates,  or 
their  domestics ;  that  they  may  list  under  party  banners ;  may 
giant  or  withhold  supplies ;  may  vote  with  or  vote  against 
a  popular  or  unpopular  administration ;  but  upon  consider- 
ations far  more  interesting  and  important.  They  are  the 
guardians  of  the  English  constitution ;  the  makers,  repealers, 
and  interpreters  of  the  English  laws ;  delegatetl  to  watch,  to 
check,  and  to  avert  every  dangerous  innovation,  to  propose, 
to  adopt,  and  to  cherish  any  solid  and  well-weighed  improve- 
ment ;  bound  by  every  tie  of  nature,  of  honour,  and  of  reli- 
gion, to  transmit  that  constitution  and  those  laws  to  tiieir 
posterity,  amended,  if  possible,  at  least  without  any  derogation. 
And  Iiow  unbecoming  must  it  appear  in  a  member  of  the  le- 
gislature to  vote  for  a  new  law,  who  is  utterly  ignorant  of  the 
old !  what  kind  of  interpretation  can  he  be  enabled  to  give, 
who  i:i  a  stranger  to  the  text  upon  which  he  comments  ! 

Indeeu  it  is  perfectly  amazing  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as  re- 
(jnisite,  except  only  the  science  of  legislation,  the  noblest  and 
most  difficult  of  any.  Apprenticeships  are  held  necessary  to 
almost  every  art,  commercial  or  mechanical :  a.  long  course 
of  reading  and  study  must  form  the  divine,  the  physician, 
and  the  practical  professor  of  the  laws  :  but  every  man  of 
superior  fortune  thmks  himself  6om  a  legislator.  Yet  TuUy 
was  of  a  different  opinion  :  "  It  is  necessary  {says  he  ')  for  a 
**  senator  to  be  thoroughly  acquainted  with  the  constitution  ; 
"  and  this  (he  decliires]  is  a  knowledge  of  the  most  exten- 

'  th  Ltgg.  3.  18.  Ell  seaalori  nt-  gmtiae,  memariac  at;'  line  ijuo  jrani- 
r^iiitratM  nouc  rtmpubiicinn  i  idqiu^  luie     uu  eHti  wio/c^r  tiiJ^  fxiclo jtutCil* 


•'  sive  naluie ;  a  matter  of  science,  of  dilJgeDce,  of  reflec- 
"  tion;  without  which  no  senator  can  possibly  be  6t  for  his 
"  office." 

The  mischiefs  timt  have  ari.sen  to  the  public  from  incon- 
siderate alterations  in  our  laws,  are  too  obvious  to  be  called 
in  question ;  and  how  far  they  have  been  owing  to  the  de- 
fective education  of  our  senators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  antiquity,  which  rash  and  un- 
experienced workmen  have  ventured  to  new-dress  and  refine, 
with  all  the  rage  of  modern  improvement.  Hence  frequently 
it's  symmetry  has  been  destroyed,  it's  proportions  distorted, 
and  it's  majestic  simplicity  exchanged  for  specious  embellish- 
ments and  fsnttistic  novelties.  For,  to  say  the  truth,  almost 
uU  the  ))erplexe()  questions,  almost  all  the  niceties,  intrica- 
cies and  delays,  (which  have  sometimes  disgraced  the  Eng- 
lish, as  well  as  other  courts  of  justice,)  owe  their  original  not 
to  die  common  law  itself,  but  to  itmovations  that  have  been 
made  in  it  by  acts  of  parliament;  "  overladen  (as  sir  Edward 
"  Coke  expresses  it '  }  with  provisoes  and  additions,  and 
"  many  times  on  a  sudden  penned  or  corrected  by  men  oi' 
"  none,  or  very  little  judgment  in  taw."  This  great  ami 
well -experienced  judge  declares,  that  in  all  his  time  he  never 
knew  two  questions  made  u})on  rights  merely  depending  upon 
the  common  law;  and  warmly  I  amen  lii  the  confusion  intro- 
duced by  ill-judging  and  unlearned  legislators.  "  But  if," 
he  subjoins,  "  acts  of  [mrliament  were  after  the  old  fashion 
"  penned  by  such  only  as  perfectly  knew  what  the  common 
"  law  was  before  the  making  of  any  act  of  parliament  con- 
"  ccming  tliat  matter,  as  also  how  far  forth  tbrmer  statutes 
"  had  provided  remedy  for  former  mischiets,  and  defects  djs- 
"  covered  by  experience ;  then  should  very  few  questions  in 
•'  law  arise,  and  the  learned  should  not  so  often  and  so  much 
".  perplex  their  heads  to  make  atonement  and  peace,  by  con- 
*'  struclion  of  law,  between  insensible  and  disagreeing  words, 
"  icntences,  aiul  provisoes,  as  they  now  do."  And  if  this 
ineunvcniencc  was  so  heavily  felt  in  the  reign  of  Queen 
zabeth,  you  may  judge  how  the  evil  is  increased  in  later  limett 
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when  tht;  btatute-bouk  is  swelled  to  leii  times  h  larger  bulk  ,- 
unless  it  should  be  foiiod,  that  the  peniiers  of  our  modern 
statutes  have  proi>ortionably  better  informed  themselresin  the 
knowledge  of"  the  common  law. 

What  is  said  of  our  gentlemen  in  general,  and  tlie  pro- 
priety of  their  application  to  the  study  vf  the  laws  of  their 
country,  will  hold  equally  strong  or  still  stronger  with  r^^rd 
to  the  nobility  of  this  realm,  except  only  in  tlie  article  of 
serving  upon  juries.  Bui,  instead  of  this,  they  have  several 
pecnhar  provinces  of  Ikr  greater  consequence  and  concern ; 
being  not  only  by  birth  hereilitary  counsellors  of  the  crown, 
and  judges  upon  tlielr  honoui'  of  the  live.s  of  their  brother- 
peers,  but  also  arbiters  of  llie  properly  of  all  their  fellow- 
subjects,  and  tliHt  in  the  last  resort.  In  this  their  judicial 
capacity  they  are  bttund  to  decide  the  nicest  and  most  critical 
]M>iuts  of  the  law  :  to  examine  and  correct  such  errors  as  have 
L-scaped  the  most  experienced  sages  of  the  protession,  the 
lord-keeper  and  the  judges  of  the  courts  of  Westminster. 
'Hieir  sentence  is  final,  decisive,  irrevocable ;  no  appeal,  no 
correction,  not  e»eii  &  reriew  can  be  hm\ :  anrf  to  their  de- 
termination, whatever  it  be,  the  inferior  courts  of  justice  must 
conform  ;  otherwise  the  rule  of  property  would  no  longer  be 
uniform  and  steady. 

Should  a  judge  in  the  moat  subordinate  jurisdiction  be 
deficient  in  the  knowledge  of  the  law,  it  woiUd  reflect  uifinile 
contempt  upon  himself,  and  disgrace  upon  those  who  employ 
him.  And  yet  the  consequence  of  his  ignorance  is  compara- 
tively very  trifling  and  small;  his  judgment  may  be  exiiniined, 
and  his  errors  rectified  by  other  courts.  But  how  much  more 
serious  and  aflectlng  is  the  case  of  a  superior  judge,  if  without  [12  7 
any  skill  in  the  laws  he  will  boldly  venture  to  decide  a  ques- 
tion  upon  which  the  welfare  and  subsistence  of  whole  fttuiilies 
may  depend  !  where  the  chance  of  his  judging  right  or  wrong, 
is  barely  equal ;  and  where,  if  he  chances  to  judge  wrong,  he 
does  an  injury  of  the  most  alarming  nature;,  an  injury  without 
possibility  of  redress  ! 


Yet,  vast  as  ihis  tiusi  i 

,  it  can  ti 

u  where  be  so  properly 

eposed,  as  in  the  noble 

.muls  wlu 

re  our  excellent   consti- 
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tution  has  plnced  it ;  and  therefore  placeil  it,  liecause,  from 
the  indepentience  of  their  foitiiiie  and  the  dignity  of  their 
station,  they  are  presnmed  to  employ  thai  leisure  which  is 
the  consetiuence  of  both,  in  attaining  o  more  extensive  know- 
ledge of  the  laws  than  persons  of  inferior  rank :  and  because 
the  founders  of  our  polity  relied  upon  that  delicacy  of  senti- 
ment, so  peculiar  to  noble  birth  ;  which,  as  on  the  one  hand 
it  will  prevent  either  interest  or  affection  from  interfering  in 
questions  of  right,  soon  the  other  it  will  bind  a  peer  in  honour, 
an  obligation  which  the  law  esteems  equal  to  another's  oath, 
lo  be  master  of  those  points  upon  which  it  is  ha  birth-rig^ 
to  decide.  (2) 

The  Roman  pandects  will  furnish  us  with  a  piece  of  his- 
tory not  unapplicable  to  our  present  purpose.  Servius  Sul- 
picius,  a  gentleman  of  the  patrician  order,  and  a  celebrated 
orator,  had  occasion  to  take  the  opinion  of  Quintus  Mutius 
Scaevnla,  the  then  oracle  of  the  Roman  law  ;  but,  for  want  of 
some  knowledge  in  that  science,  could  not  so  much  as  under- 
stand even  the  technical  terms  which  his  friend  was  obliged 
to  make  use  of.  Upon  which  Mutius  Scaevola  could  not 
forbear  to  upbraid  him  with  this  memorable  reproof,  "  that 
"  it  was  a  shame  for  a  patrician,  a  nobleman,  and  an  orator 
"  of  causes,  to  be  ignorant  of  that  law  in  which  he  was  so 

R  F/.  I.  2-  a.  i  43.     Turjie  etic  jMlricio,  et  noMi,  tl  cowoi  oranii,  jtu  in  jnu 


(3)  It  WD!  not  Upon  any  Mich  rcGned  rearming  as  that  stated  in  the 
text,  that  the  peers  have  become  in  our  constltulion  the  court  of  lait 
appeal,  see  Vol.111,  p.  57.  At  the  laiae  time  it  in  probable  that  the  great 
Iruit  can  be  no  where  >o  properly  reposed;  it  »  not  that  the  lords  are 
presumed  by  the  constitution  to  be  better  ocijiiainted  with  the  law  than 
the  judges,  whose  decitions  they  arc  called  upon  to  review ;  on  the  contrary, 
the  constitution  mokes  the  judges  their  dignified  attendants  for  the  purpoM 
of  informing  them  in  the  law.  But  when  questions  have  been  thoroughly 
discussed  before  tribunals,  in  which  the  best  talents,  longest  experience,  nod 
soundest  knowledge  are  supposed  to  preside,  it  is  felt  that  for  settling  them 
definitivcl)',  authority  is  wanted  more  than  new  light.  In  a  diffictdt  rttr 
the  lords  usually  pronounce  the  judgment  which  the  twelve  judges  have 
dictated  to  them ;  yet  cvtsry  one  must  be  sensible  that  that  judgment  so 
pronuuactHi  is  far  more  weighty  et  the  decree  of  that  august  tribunal,  tlmn 
it  wouM  be  a>  the  decision  oftwelve  judKes  anirmine  or  overruling  a  prc- 
vioutjudgiDCDt  of  other  judges- 
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*'  peculiarly  concerned."  This  reproach  mnde  so  deep  an 
impression  on  Sulpicius,  that  he  immediately  applied  himself 
to  the  study  of  the  law  :  wherein  he  arrived  to  that  profici- 
ency, thai  he  left  behind  him  about  an  hundred  and  fourscore 
volumes  of  his  own  compiling  upon  the  subject;  and  became, 
in  the  opinion  of  Cicero ",  a  much  more  complete  lawjer  than 
even  Mutius  Scaevola  himself. 

I  WOULD  not  be  thought  to  recommend  to  our  English  no- 
bility and  gentry  to  become  as  great  lawyers  as  Sulpicius ; 
though  he,  logelher  with  this  character,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise,  inde- 
fatigable senator :  but  the  inference  which  arises  irom  ilie 
story  is  this,  that  ignorance  of  the  laws  of  the  land  hath  ever 
been  esteemed  dishonourable  in  those  who  are  entrusted  by 
their  country  to  maintain,  to  administer,  and  to  amend  them. 


But  surely  there  is  little  occasion  to  enforce  this  argument 
any  farther  to  persons  of  rank  and  distinction,  if  we  of  this 
place  may  be  allowed  to  form  a  general  judgment  from  those 
who  are  under  our  inspection :  happy,  that  while  we  lay  down 
the  rule,  we  can  also  produce  the  example.  You  will,  there- 
fore, permit  your  professor  to  indulge  both  a  public  and  pri- 
vjite  satisfaction,  by  bearing  this  open  testimony ;  that,  in  the 
infancy  of  these  studies  among  us,  they  were  favoured  with 
the  most  diligent  attendance,  and  pursued  with  the  most  un- 
wearied application,  by  those  of  the  noblest  birth  and  most 
ample  patrimony ;  some  of  whom  are  still  the  ornaments  of 
this  seat  of  learning ;  and  others  ni  a  greater  distance  con- 
tinue doing  honour  to  it's  institutions,  by  comparing  our 
polity  and  laws  with  those  of  other  kingdoms  abroad,  or  ex- 
erting their  senatorial  abilities  in  the  councils  of  the  nation 
at  home. 

NoH  will  some  degree  of  legal  knowledge  be  found  in  the 
least  superfluous  to  persons  of  infenor  rank  ;  especially  those 
of  the  learned  professions.  The  clergy,  in  particular,  besides 
the  common  obligations  they  are  under  in  proportion  to  their 


rank  and  fortune,  liave  also  abtindaiii  leasoii,  cnusidered 
rely  as  clei'gymen,  to  be  acquainted  wilh  many  branchei^ 
of  the  law,  whicli  are  aliiiosl  [icciiliar  and  appropriated  to 
themselves  alone.  Such  are  the  laws  relating  lo  advowsonti, 
institutions,  and  inductions;  to  simony,  and  siinoniacal  con- 
tracts; lo  uniformity,  I'esidence,  and  pluralities;  to  titlies, 
and  other  ecclesiastical  dues;  to  marriages,  (more  especiallv 
of  late,)  and  to  a  variety  of  other  subjects,  which  are  con- 
signed to  the  care  of  their  onler  by  the  provisions  of  parti- 
cular statutes.  To  understand  the«e  aright,  to  discern  what 
is  warranted  or  enjoined,  and  what  is  forbidden  by  law,  de- 
mands a  sort  of  legal  apprehension ;  which  is  no  otherwise  to 
be  acquired,  than  by  use,  and  a  tamitiar  acquaintance  with 
legal  writers. 

For  the  gentlemen  of  tlie  faculty  of  physic,  i  must  frankly 
own  that  I  see  no  special  reason,  why  they  in  particular  should 
apply  themselves  to  the  study  of  the  law,  unless  in  common 
with  other  gentlemen,  and  to  complete  tlie  character  of  ge- 
neral and  extensive  knowledge  ;  a  character  which  their  pro- 
.  fession,  beyond  others,  has  remarkably  deserved.  They  will 
give  me  leave,  however,  to  suggest,  and  that  not  ludicrously, 
that  it  might  fre<]ueutly  be  of  use  to  femilies  upon  sudden 
emei^ncies,  if  the  {}hysician  were  acquaiiiteil  with  the  doc- 
trine of  last  wills  and  testaments,  at  least  so  far  as  relates  to  the 
formal  part  of  their  execution. 

But  tliose  gentlemen  who  intejid  to  profess  the  civil  and 
ecclesiastical  laws,  in  the  spiritual  and  maritime  courts  of  this 
kingdoui,  are,  of  all  men  (next  to  common  lawyers),  the  most 
indispensably  obliged  to  apply  themselves  seriously  to  the 
study  of  our  municipal  laws.  For  the  civil  and  canon  laws, 
considered  with  respect  to  any  intrinsic  obligation,  have  no 
force  or  authority  in  this  kuigdom ;  they  are  no  more  binding 
in  England  than  our  laws  are  binding  at  Rome.  But  as  &r 
as  Uiese  foreign  laws,  on  account  of  some  peculiar  propriety, 
have  in  some  jiarticular  cases,  and  in  some  particular  courts, 
beeii  introduced  and  allowed  by  our  litws,  so  far  they  oblige, 
and  no  farther ;  their  authority  t>eiiig  wholly  founded  upon 
that  permission  and  adoptiwi.     In  which  we  are  not  singula)' 
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in  our  notions :  for  even  in  Holland,  where  the  imperial  law 
is  much  cultivated,  and  its  decisions  pretty  generally  followed, 
we  are  informed  by  Van  Leeuwen ',  that  "  it  receives  it's  force 
<^  fix>m  custom  and  the  consent  of  the  people,  either  tacitly  or 
**  expressly  given :  for  otherwise  (he  adds)  we  should  no  more 
**  be  bound  by  this  law,  than  by  that  of  the  Almains,  the 
*^  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of 
<<  the  andent  nations."     Wherefore,  in  all  points  in  which 
the  difierent  systems  depart  irom  each  other,  tlie  law  of  the 
land  takes  place  of  the  law  of  Rome,  whether  antient  or  mo- 
dem, imperial  or  pontifical.     And,  in  those  of  our  English 
courts,  wherein  a  reception  has  been  allowed  to  tlie  civil  and 
canon  laws,  if  either  they  exceed  the  bounds  of  that  reception, 
by  extending  themselves  to  other  matters  than  are  permitted 
to  them  ;  or  if  such  courts  proceed  acconling  to  the  decisions 
of  those  laws,  in  cases  wherein  it  is  controlled  by  the  law  of 
the  land,  the  common  law  in  either  instance  both  may,  and 
frequently  does,  prohibit  and  annul  their  proceedii^s  ^  :  and 
it  will  not  be  a  sufficient  excuse  for  them  to  tell  the  king's  courts 
at  Westminster,  that  their  practice  is  warranted  by  the  laws  of 
Justinian  or  Gregory,  or  is  conformable  to  die  decrees  of  the 
Rota,  or  imperial  chamber.     For  which   reason  it  becomes 
highly  necessary  for  every  civilian  and  canonist,-  that  would 
act  with  safety  as  a  judge,  or  with  prudence  and  reput^don  as 
an  advocate,  to  know  in  what  cases  and  how  far  the  English 
laws  have  given  sanction  to  the  Roman ;   in  what  points  the 
latter  are  rejected ;  and  where  they  are  both  so  intermixed 
and  blended  together  as  to  form  certain  supplemental  parts 
of  the  common  law  of  England,  distinguished  by  the  dtles  of 
the  king's  maridme,  the  king's  military,  and  the  king's  eccle- 
siastical law.     llie  proprie^  of  which  inquiry  the  universi^ 
of  Oxford  has  for  more  than  a  century  so  thoroughly  seen, 
that  in  her  statutes '  she  appoints,  that  one  of  the  three  ques- 
dons  to  be  annually  discussed  at  the  act  by  the  jurist-inceptors 
shall  relate  to  the  common  law ;  subjoining  this  reason,  *^  quia 
Juris  civilis  studiosos  decet  haud  imperiios  esse  juris  munici-     [  16  ] 
palisy   et  diffirentias  exteri  patriique  juris  notas  habere.* 


'  Dedicalio  corporis Jurii  cMHs.  Edk.     Fletam.  5  Rep.  Candrey's  case.  2  Inst. 
1663.  599. 

^  Hale  Hiftt.  C.'L.  c.  2.     S<!lden  in        *  Tit.  VII,  Sect.  3.  §  2. 
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v,^  ,#K/  ^omtiC^  "  rf  tbe  university  of  Gimbridge  speak  ex- 

^\^M  the  jpnefal  use  and  necessity  of  some  acquiuntance 
^toiih  illbe  CQOUuoo  law,  the  inference  was  extremely  easy  with 
i\»C»rd  to  the  propriety  of  the  present  institution,  in  a  place 
to  which  gentlemen  of  all  ranks  and  degrees  resort,  as  tlie 
touiitadtt  of  all  useful  knowledge.  But  how  it  has  come  to 
pass  that  a  design  of  this  sort  has  never  before  taken  place 
in  the  university,  and  the  reason  why  the  study  of  our  laws 
has  in  general  fallen  into  disuse,  I  shall  previously  proceed 
to  inquire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  Eng- 
land, (which  was  written  in  the  reign  of  Henry  the  sixth,) 
puts  "  a  very  obvious  question  into  the  mouth  of  the  young 
prince,  whom  he  is  exhorting  to  apply  himself  to  that  branch 
of  learning :  "  Why  the  laws  of  England,  being  so  good,  so 
*^  fruitful,  imd  so  commodious,  are  not  taught  in  the  univer- 
^  tities,  as  the  civil  and  canon  laws  are  ?"  In  answer  to  which 
he  gives  o  what  seems,  with  due  deference  be  it  spoken,  a  very 
jejune  and  unsatis&ctory  reason ;  being,  in  short,  that  *^  as  the 
^  proceedings  at  common  law  were  in  his  time  carried  on  in 
^  three  different  tongues,  the  English,  the  Latin,  and  the 
^  French,  that  science  must  be  necessarily  taught  in  those 
^  three  several  languages;  but  that  in  the  universities  all 
^  sciences  were  taught  in  the  Latin  tongue  only ;"  and  there- 
fore he  concludes,  ^^  that  they  could  not  be  conveniendy 
^  taught  or  studied  in  our  universities."  But  without  at- 
tempting to  examine  seriously  the  validity  of  this  reason,  (the 
very  shadow  of  which  by  die  wisdom  of  our  late  constitutions 
is  entirely  taken  away,)  we,  perhaps,  may  find  out  a  better,  or 
at  least  a  more  plausible  account,  why  the  study  of  the  mu- 
nicipal laws  has  been  banished  from  these  seats  of  science, 
tlian  what  the  learned  chancellor  thought  it  prudent  to  give 
to  his  royal  pupiL 

"*  Doctor  Ugum  fiMc  a  dod^raiu  dahii  Jwit  notcat,  Stat,  Elii.  R.  c.  14.  Cowel. 

(^»eram  UgibuM  JngUoi,  mt  nm  mtim'  Itutitut.  pnamo, 
perihu  farum    Ugum    gmi  habit  ma        "  c.  47. 
f*atriat   et    difkmUku   extM  ptdfUfae         ^  c,  48. 
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That  ancient  collection  of  unwritten  maxims  and  customs, 
which  is  called  the  common  law,  however  compounded,  or 
from  whatever  fountains  derived,  had  subsisted  immemorially 
in  this  kingdom ;  and,  though  somewhat  altered  and  impaired 
by  the  violence  of  the  times,  had  in  great  measure  weathered 
the  rude  shock  of  the  Norman  conquest     This  had  endeared 
it  to  the  people  in  general,  as  well  because  it's  decisions  were 
universally  known,  as  because  it  was  found  to  be  excellently 
adapted  to  the  genius  of  the  English  nation.    In  the  knowledge 
of  this  law  consisted  great  part  of  the  learning  of  those  dark 
ages ;  it  was  then  taught,  says  Mr.  Selden  P,  in  the  monasteries, 
in  the  universities,  and  in  the  families  of  the  principal  nobility. 
The  clergy  in  particular,  as  they  then  engrossed  almost  every 
other  branch  of  learning,  so  (like  their  pretlecessors  the  British 
Druids  *>)  they  were  peculiarly  remarkable  for  their  proficiency 
in  the   study  of  the  law.     NuUus  clericus  nisi  causidicus,  is 
the  character   given  of  them  soon    after    the    conquest  by 
William  of  Malmsbury '.    The  judges  therefore  were  usually 
created  out  of  the  sacred  order',  as  was  likewise  the  case 
among  the  Normans  < ;  and  all  the  inferior  offices  were  sup* 
plied  by  the  lower  clergy,  which  has  occasioned  their  succes* 
sors  to  be  denominated  clerh  to  this  day. 

But  the  common  law  of  Ei^land,  being  not  committed  to 
writing,  but  only  handed  down  by  tradition,  use,  and  expe- 
rience, was  not  so  heartily  relished  by  the  foreign  clergy ;  who 
came  over  hither  in  shofds,  during  the  reign  of  the  conqueror 
and  his  two  sons,  and  were  utter  strangers  to  our  constitution 
as  well  as  our  language.  And  an  accident  which  soon  after 
happened,  had  nearly  completed  its  ruin.  A  copy  of  Justi- 
nian's pandects,  being  newly"  discovered  at  Amalfi,  soon  [  18  ] 
brought  the  civil  law  into  vogue  all  over  the  west  of  Europe, 
where  before  it  was  quite  laid  aside  ^  and  in  a  manner  for- 
gotten ;  though  some  traces  of  it's  authority  remained  in  Italy  ^ 

• 

'  ad  Fletam.  7.  7.  draulx,  et  let  autres  jtersonnes  qui  ont 

^  CmuiTdebeUo  GalL6.  IS.  dignitez  in  tainctet  egUsesi  Us  abbez,  let 

'  De  gett.  reg,  L  4.  priewt  conveniaulx,  et  let  gouvemeurt 

*  Dugdale  Orig,Jwid.  c.  8.  detegliMtf4i;c>  Grand  Couilumier,  ch,  9. 
'  Let  juget  toni  taget  pemnmet  et        *■  Circ.  A.  Z>.  IISO. 

auientiqwet,  —  thome  let  arehevetquet,        ^  LL.  Wwgoth,  2.  1. 9. 

evetquet,  let  chonomet  det  egfUet  catke-        *  Capitular,  Hludov*  Piu  4.  lOS, 
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and  die  eastern  provinces  of  the  empire  ^  This  now  became 
in  a  particular  manner  the  favourite  of  the  popish  clergy,  who 
borrowed  the  method  and  many  of  the  maxims  of  the  canon 
law  from  this  original.  The  study  of  it  was  introduced  into 
several  universities  abroad,  particularly  that  of  Bologna; 
where  exercises  were  performed,  lectures  read,  and  degrees 
conferred  in  this  faculty,  as  in  other  bi*anches  of  science :  and 
many  nations  on  the  continent,  just  then  beginning  to  recover 
from  the  convulsions  consequent  upon  the  overthrow  of  the 
Roman  empire,  and  settling  by  degrees  into  peaceable  forms 
of  government,  adopted  the  civil  law,  (being  the  best  written 
system  then  extant,)  as  the  basis  of  their  several  constitutions ; 
blending  and  interweaving  it  among  their  own  feodal  customs, 
in  some  places  with  a  more  extensive,  in  others  a  more  con- 
fined authority  \ 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
elected  to  the  see  of  Canterbury  s  and  extremely  addicted  to 
this  new  study,  brought  over  with  him  in  his  retinae  many 
learned  proficients  therein ;  and  among  the  rest  Roger  sir- 
named  Vacarius,  whom  he  placed  in  the  university  of  Oxford'', 
to  teach  it  to  the  people  of  this  country.  But  it  did  not  meet 
with  the  same  easy  reception  in  England,  where  a  mild  and 
rational  system  of  laws  had  been  long  established,  as  it  did 
upon  the  continent ;  Und  though  the  monkish  clergy  (devoted 
to  the  will  of  a  foreign  primate)  received  it  with  eagerness  and 
zeal,  yet  the  laity,  who  were  more  interested  to  preserve  the 
old  constitution,  and  had  already  severely  felt  the  eflfect  of 
many  Norman  innovations,  continued  wedded  to  the  use  o( 
the  common  law.  King  Stephen  immediately  published  a 
[  19  ]  proclamation*^,  forbidding  the  study  of  the  laws,  then  newly 
imported  from  Italy ;  which  was  treated  by  the  monks  ^  as  a 
piece  of  impiety,  and  although  it  might  prevent  the  introduc- 
tion of  the  dvil  law  process  into  our  courts  of  justice,  yet  did 

r  Selden  ad  FlHam,  5.  5.  ^  Rog.  Bacon,  ciUU.  per  Sclden  in 

*  Domat't  treatiM  of  Uw,  c.  18.  §  9.     FUtam*  7.  6.  in  Forinc  c.  S3.  JtS  Rep. 
Epiiiol.  Innocent  IV.   in  M.  Font  ad     Pref. 

A.  I),  1854.  ^  Joui.  StfitlmriMis.     Fflycrat.  8. 

•  A,D,  1138.  »2. 
^  Qcrtas.    Dorobcrn.    4eL    PonHf, 

Cflflltfor.  coi,  i€S5. 


51.  OF  THE  LAW.  19 

not  hinder ,the  clergy  from  reading  and  teaching  it  in  their  own 
schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided  into 
two  parties ;  the  bishops  and  clergy,  many  of  them  foreigners, 
who  applied  themselves  wholly  to  the  study  of  the  civil  and 
canon  laws,  which  now  came  to  be  inseparably  interwoven 
with  each  other ;  and  the  nobility  and  laity,  who  adhered  with 
equal  pertinacity  to  the  old  common  law  :  both  of  them  reci- 
procally jealous  of  what  they  were  unacquainted  with,  and 
neither  of  them  perhaps  allowing  the  opposite  system  that 
real  merit  which  is  abundantly  to  be  found  in  each.  This 
appears,  on  the  one  hand,  from  the  spleen  with  which  the 
monastic  writers  ^  speak  of  our  municipal  laws  upon  all  occa- 
sions; and  on  the  other,  from  the  firm  temper  which  the 
nobility  shewed  at  the  famous  parliament  of  Merton :  when 
the  prelates  endeavoiured  to  procure  an  act,  to  declare  all 
bastards  legitimate  in  case  the  parents  intermarried  at  any 
time  afterwards;  alleging  this  only  reason,  because  holy 
church  (that  is,  the  canon  law)  declared  such  children  legi- 
timate :  but  <^  all  the  earls  and  barons  (says  the  parliament 
*^  roW)  with  one  voice  answered,  that  they  would  not  change^ 
^^  the  laws  of  England,  which  had  hitherto  been  used  and 
^^  approved."  And  we  find  the  same  jealousy  prevailing 
above  a  century  afterwards  ',  when  the  nobility  declared  with 
a  kind  of  prophetic  spirit,  ^^  that  the  realm  of  England  hath 
*^  never  been  unto  this  hour,  neither  by  the  consent  of  our 
lord  the  king  and  the  lords  of  parliament  shall  it  ever  be, 
ruled  or  governed  by  the  civil  law  *'."  And  of  this  temper  [  20  ], 
between  the  clergy  and  laity  many  more  instances  might 
be  given. 

While  things  were  in  this  situation,  the  clergy,  finding  it 
impossible  to  root  out  the  nmnicipal  law,  began  to  withdraw 
themselves  by  degrees  from  the  temporal  courts ;  and  to  that 
end,  very  early  in  the  reign  of  King  Henry  the  third,  epis- 

'  Joan.  Sarisburiens.  PoTycrat.  3A6.  mutare,  quae  huctaque  usitatae  sunt  et 

Polydor.  VirgiL   Jffttf.  /.  9.  approbatae. 

'  Suu.  Uaion,     20  Hen.  III.   c.  9.         <  H  Ric.  II. 
Et  omne»  conUtet  et  barones  una  voce        ^  Selden.     Jan*  An^kr.  /  2.  §  43. 

reipomUruni,.guod  nohitU  leges  Angliae  in  Fortese.  c  39. 
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copal  constitutions  were  published ',  forbidding  all  ecclesiastics 
to  appear  as  advocates  in  Joro  saeaUari;  nor  did  they  long 
continue  to  act  as  judges  there,  not  caring  to  take  the  oath  of 
office  which  was  then  found  necessary  to  be  administered,  that 
they  should  in  all  things  determine  according  to  the  law  and 
custom  of  this  realm  ^ ;  thoiigti  they  still  kept  possession  of 
the  high  office  of  chancellor;  an  office  then  of  little  juridical 
power;  and  aflerwards,  as  it's  business  increased  by  degrees, 
they  modelled  the  process  of  the  court  at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  tlieir  authority 
extended,  they  carried  with  them  the  same  zeal  to  introduce 
the  rules  of  the  civil,  in  exclusion  of  the  municipal  law.  This 
qjpears  in  a  particular  manner  from  the  spkitual  courts  of  all 
denominations,  from  the  chancellor's  courts  in  both  our  uni* 
versities,  and  from  the  high  court  of  chancery  before  men- 
tioned; in  all  of  which  the  proceedings  are  to  this  day  in  a 
course  much  conformed  to  the  civil  law  :  for  which  no  tolerable 
reason  can  be  assigned,  unless  that  these  courts  were  all  under 
die  immediate  direction  of  the  popish  ecclesiastics,  among 
whom  it  was  a  point  of  religion  to  exclude  the  municipal  law; 
Pope  Innocent  the  fourth  having  forbidden  '  the  very  reading 
f  of  it  by  the  clergy,  because  its  decisions  were  not  founded  on 
the  imperial  constitutions,  but  merely  on  the  customs  of  the 
laity.  And  if  it  be  considered,'  that  our  universities  began 
about  that  period  to  receive  [heir  present  form  of  scholastic 
I  [  21  3  discipline;  that  they  were  then,  and  continued  to  be  till  the 
time  of  the  reformation,  entirely  under  the  influence  of  the 
popish  clergy ;  (Sir  John  Mason  the  first  protestant,  being 
also  the  first  lay,  chancellor  of  Oxibrd  ;)  this  will  lead  us  to 
perceive  the  reason,  why  the  study  of  the  Roman  laws  was  in 
those  days  of  bigotry  ■"  pursued  with  such  alacrity  in  these  seats 


'  SptlnuD.      Connf.    A.  D. 
Vilkiii),  i>t>J.  1.  p.  SI*.  XW. 
■   Seidell  od  Flclam.  9.  3. 
'   M.  Puis  ad  J.  D.  IS54. 
■■  TbmcuiaM  bcmuongnin 
I    flftlw  abtunl  *nd  lupemitiaui  i 


tiaiei  tbougbl  <bKj  coulil  not  rortn  ■  pcr- 
(kM  ehwif  m  dM  cr  ihe  bicwtd  virgin, 


withoul  nmking  her  ■  cmliui  ind  ■ 
Mnonist;  whicb  Albcrtui  Migniu,  ttw 
renawni.'d  domuiicaii  doctor  of  Uie  Ihir* 
lecnlbcinlury,  thuiprovH  InhitAifnina 
'  di  laudHui  chrUli/fToe  vh-ginii  fdivinum 
nagU  yuan  kumanvniipmj  fu.  Tl.  S  5. 
<•  lUm  fttadjttn  dtiHa.  j-  legei,  ^  dr. 
"  cma  Kinl  M  lum-mr;  prttaltir  Am 
"  bkk/o;  BjiifiMifl  admenli  mnn^eUiUur 
"inlrihti;  unum,  jued  titinrel  emnia 
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of  learning:  and  why  the  common  law  was  entirely  despised, 
and  esteemed  little  better  than  heretical. 

And,  since  the  reformation,  many  causes  have  conspired 
to  prevent  its  becoming  a  part  of  academical  education.  As, 
first,  long  usage  and  established  custom ;  which,  as  in  every 
thing  else^  so  especially  in  the  forms  of  scholastic  exercise, 
have  justly  great  weight  and  authority.  Secondly,  the  real 
intrinsic  merit  of  the  civil  law,  considered  upon  the  footing  of 
reason  and  not  of  obligation,  which  was  well  known  to  the 
instructors  of  our  youth;  and  their  total  ignorance  of  the  merit 
of  the  common  law,  though  it's  equal  at  least,  and  perhaps  an 
improvement  on  the  other.  But  the  principal  reason  of  all 
that  has  hindered  the  introduction  of  this  branch  of  learning, 
is,  that  the  study  of  the  common  law,  being  banished  from 
hence  in  the  times  of  popery,  has  &llen  into  a  quite  different 
channel,  and  has  hitherto  been  wholly  cultivated  in  another 
place.  But  as  the  long  usage  and  established  custom  of 
ignorance  of  the  laws  of  the  land,  begin  now  to  be  thought 
unreasonable ;  and  as  by  these  means  the  merit  of  those  laws 
will  probably  be  more  generally  known ;  we  may  hope  that  [  ^^  ] 
the  method  of  studying  them  will  soon  revert  to  its  antient 
course,  and  the  foundations  at  least  of  that  science  will  be  laid 
in  the  two  uniyorsities ;  without  being  exclusively  confined  to 
the  channel  which  it  fell  into  at  the  times  I  have  just  been 
describing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
stragglers  excepted,  the  study  and  practice  of  it  devolved  of 
eourse  into  the  hands  of  laymen:  who  entertained  upon  their 
parts  a  most  hearty  aversion  to  the  civil  law  ",  and  made  no 
«cruple  to  profess  dieir  contempt,  nay  even  their  ignorance  * 

• 

**  contra  jwUcem  jutium  ^  tafrientem;  nardinus  de  Butti,    (Mariaie,  pari  4. 

"  tecundof   qwd    eonlra  adoertartum  j«w.  9.)  very  gravely  iubfoiiwthif  note: 

"  atiuium  4"  aagacemj  icrlw,  quod  in  "  Nee  videtur  inamgruum  muUeres  ktt- 

*'  cauMa daperaia :  tedbeatUm/ia  virgo,  "  here  peritiamjurii.     Legitur  enin  de 

**  contra  judictm  mpienti$dmMit  Bond-  "  uxoreJoannuJndreaegtoi$atori$fguod 

**  num;  contra  addermruim  caOidud'  **  tantamperUiamintUroqueJMrehahuU, 

*' fkum,  diaMums    in    cauta    nostra  **  ut pubHce  in  tchoUs  legere  atua  tit.** 
*'  detperata  ;  tententiam  aptatam  oMi-         °  Fortcsc.  delaud,  LL,  c.  S3. 
"  nuit,**    To  which  an  amnent  ftvn-         ^  This  remarkably  appeared  io  the 

ci»can,  two  canturief  alicrward%  Bar-  case  of  the  abbot  of  Tonun,   M.  S9* 
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of  it,  in  the  most  public  manner.  But  still,  as  the  balance  of 
learning  was  greatly  on  the  side  of  the  clergy,  and  as  the 
common  law  was  no  longer  taugkty  as  formerly,  in  any  part 
of  the  kingdom,  it  must  have  been  subjected  to  many  incon- 
veniences, and  perhaps  would  have  been  gradually  lost  and 
overrun  by  the  civil,  (a  suspicion  well  justified  from  the  fre- 
quent transcripts  of  Justinian  to  be  met  with  in  Bracton  and 
Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  hap- 
pened at  a  very  critical  time,  and  contributed  greatly  to  its 
support. 

0 

The  incident  which  I  mean  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  disputes  of  property,  to 
be  held  in  one  certain  spot ;  that  the  seat  of  ordinary  justice 
might  be  permanent  and  notorious  to  all  the  nation.  For- 
merly that,  in  conjunction  with  all  the  other  superior  courts, 
[  23  ]  ^as  held  before  the  king's  capital  justiciary  of  England,  in 
the  avla  regis,  or  such  of  his  palaces  wherein  his  royal  person 
resided ;  and  removed  with  his  household  fi-om  one  end  of  the 
kingdom  to  the  other.  This  was  found  to  occasion  great 
inconvenience  to  the  suitors ;  to  remedy  which  it  was  made 
an  article  of  the  great  chaiter  of  liberties,  both  that  of  King 
John  and  King  Henry  the  third  *",  that  "  common  pleas  should 
**  no  longer  follow  the  king's  court,  but  be  held  in  some 
**  certain  place :"  in  consequence  of  which  they  have  ever 
since  been  held  (a  few  necessary  removals  in  times  of  the 
plague  excepted)  in  the  palace  of  Westminster  only.  This 
brought  together  the  professors  of  the  municipal  law,  who 
before  were  dispersed  about  the  kingdom,  and  formed  them 
into  an  aggregate  body ;  whereby  a  society  was  established  of 

Sdv>*  III.  84.  who  had  caused  a  cer-  jeant,  and  afterwarda  chief  baron  of  the 

tain  prior  to  be  summoned  to  answer  at  Exchequer,  declares  them  to    be  flat 

Avignon  for  erecting  an  oratory  contra  nonsense  :    **  in  onur  parolXf  contra  in- 

inMbiiionem  novi  opens  t  bv  whirh  words  «  hibitionem  nori  opens  ny  ad  pas  en" 

Mr.  Selden  (inFlel,  8.5.;  very  justly  **  tendmcni  .-**   and  justice  Scfaardelow 

understands  to  be  meant  the  title  de  novi  mends  the  matter  but  little  by  informing 

operis  nuntiaiione  both  in  the  civil  and  him,  that  they  signify  a  restitution  m 

canon  laws,  {Ff,  39.  1.    C.  8.  11.  and  lArtr /aw  .-for  which  reason  be  very  sagely 

DecretaL  not  Exlrav,  5.  32.)  whereby  resolves  to  pay  no  sort  of  regard  to  them, 

the  erection  of  any  new    buildings  in  •*  Ceon*estquemnresHlntion  enleurley, 

pnjudtcc  of  more  antient  onea  was  pn>>  "  pur  que  a  ceo  n*avamus  regard,  &c. " 
hibiled.     But  Skipwith  the  king's  ser-        i'  e.  17.  &  c.  11. 
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persons,  who,  (as  Spelman  ^  observes,)  addicting  themselves 
wholly  to  the  study  of  the  laws  of  the  land,  and  no  longer 
considering  it  as  a  mere  subordinate  science,  for  the  amuse- 
ment of  leisure  hours,  soon  raised  those  laws  to  that  pitch  of 
perfection,  which  they  suddenly  attained  under  the  auspices  of 
our  English  Justinian,  king  Edward  the  first* 

In  consequence  of  this  lucky  assemblage,  they  naturally 
fell  into  a  kind  of  collegiate  order ;  and,  being  excluded  from 
Oxford  and  Cambridge,  found  it  necessary  to  establish  a  new 
university  of  their  own.  This  they  did  by  purchasing  at  va- 
rious times  certain  houses  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Westminster,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London,  for  ad- 
vantage of  ready  access  to  the  one,  and  plenty  of  provisions 
in  the  other'.  Here  exercises  were  performed,  lectures  read, 
and  degrees  were  at  lengtli  conferred  in  the  common  law,  as 
at  other  universities  in  the  canon  and  civil.  The  degrees 
were  those  of  barristers  (first  styled  apprentices*  from  apprendre^ 
to  learn)  who  answered  to  our  bachelors  :  as  the  state  and 
degree  of  a  serjeant  \  servient  is  ad  legem^  did  to  that  of  doctor. 

The  crown  seems  to  have  soon  taken  under  its  protection 
this  infant  seminary  of  common  law ;   and  the  more  effec- 

1  Glottar,  334.        '  Fortesc.  c.  48.  anthor's    history   of    England,     A,D, 

*  Apprentices  or  barristeiB  seem  to  1259,  in  the  case  of  one  William  de  Bus. 

have  been  first  appointed,  by  an  ordi-  sy,  who,  being  called  to  account  for  his 

nance  of  king  Edward  the  first  in  par-  great  knavery  and  malpractices,  claimed 

liamtnt,  in  the  20ch  jenr  of  bis  reign,  the  benefit  of  his  orders  or  clergy,  which 

(Spelm.     Gioss,    37.     Dugdale,   Orig.  till  then  remained  an  entire  secret ;  and 

Jurid.  55,)  to  that  end  voluU  lig^merUa  coifae  suae 

'  Tbe'first  mention  which  I  haye  met  solvere  tU  jMilam  monstraret  se  tonsuram 

with  in  our  law  books  of  seijeants  or  habere  clericaletn ;  sed  nan  est  permit^ 

countors,  is  in  the  statute  of  Westm.  i.  sus. Satelies  vero  eum  arripiens,  non 

3  Ed.  L  c.  29.  and  in  Hom*s  Mirror,  per  coifae  ligamina  sed  per  guttur  eum 

CI.    §  10.  c.  2.   §  5.  c.  3.  §  1.  in  the  ajtprehendenst  traxit  ad  carcerem*     And 

same  reign.     But  M.  Paris,  in  his  life  hence     Sir    H.    Spelman     coi^ectures 

of  John  II.  abbot  of  St.  Albans,  which  (Giossar.    335.)   that  coifs  Were  intro* 

be  wrote  in  1255,  39  Heo.  III.,  speaks  duced  to  hide  the  tonsure  of  such  rene- 

Df  advocates  at  the  common    hmv,  or  gade  clerks  as  were  still  tempted  to  re. 

countors,  (quos  banci  narratores  vulgaris  main  in  the  secular  courts  in  the  quality 

ter  appeUamus)  as  of  an  order  of  men  of  advocates  or  judges,  notwithstanding 

weU  known.     And  we  have  an  example  their  prohibition  by  canon. 
of  the  antiquity  of  the  coif  in  the  same 

C  4 
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tunlly  to  foster  and  cherish  it,  king  Henry  the  third,  in  the 
nineteenth  year  of  his  reign,  issued  out  an  order  directed 
to  the  mayor  and  sheriffs  of  London,  commanding  that  no 
regent  of  any  law  schools  -within  that  city  should  for  the  fu- 
ture teach  law  therein",  Tlie  word  law,  or  leges,  being  a 
general  term,  may  create  some  doubt  at  this  distance  of  time, 
whether  the  teaching  of  the  civil  law,  or  the  common,  or 
both,  is  hereby  restrained.  But  in  cither  case  it  tends  to  the 
same  end.  If  the  civil  law  only  is  prohibited,  (which  is  Mr. 
Selden's'  opinion,}  it  is  then  a  retaliation  upon  tlie  clergy, 
who  had  excluded  the  common  law  from  their  seats  of  learn- 
ing. If  the  municipal  law  be  also  included  in  the  restriction, 
(as  Sir  Edward  Coke'  understands  it,  and  which  the  words 
seem  to  inijrort,)  then  the  intention  is  evidently  this;  by  pre- 
venting private  teachers  within  the  walls  of  the  city,  to  collect 
all  the  common  lawyers  into  the  one  public  university,  which 
was  newly  instituted  in  tlie  suburbs. 


In  thisjuridical  university  (for  such  it  is  insisted  to  have  been 
by  Fortescue'  and  Sir  Edward  Coke'),  there  are  two  sorts  of 
collegiate  houses  ;  one  called  inns  of  chancery,  in  which  the 
younger  students  of  the  law  were  usually  placed,  "  learning 
*'  and  studying,"  says  Fortescue',  "  the  originals,  and  as  it 
"  were  the  elements  of  the  law ;  who,  profiting  therein,  as 
"  they  grew  to  ripeness,  so  were  they  admitted  into  the 
*'  greater  inns  of  the  same  study,  called  the  inns  of  court." 
And  in  these  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  with  other  grandees  and  noblemen  of  the 
realm,  did  use  to  place  their  children,  though  they  did  not 
desire  to  have  them  thoroughly  learned  in  the  law,  or  to  get 
their  living  by  its  practice :  and  that  in  his  time  there  were 
slwut  two  thousand  students  at  these  several  inns,  all  of  whom, 
he  informs  us,  wercjilii  nobtlittniy  or  gentlemen  bom. 

Hence  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  tho 
time  of  Henry  the  sixth  it  was  thought  highly  necessary,  and 


"  X*  iJiftiU  (nliifiu  regni  de  ItfUtit       *  ad  FM.  8.  S.        '2  Inn-  prot'm. 
In  iwdni  nrimu  dt  cmtim  thdrm  Itft'       '  c.  <».  ■  3  R»|i.  prrf- 
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was  the  universal  practice,  for  the  young  nobility  and  gentry 
to  be  instructed  in  the  originals  and  elements  of  the  laws. 
But  by  degrees  this  custom  has  fallen  into  disuse ;  so  that  in 
the  reign  of  queen  Elizabeth  Sir  Edward  Coke  ^  does  not 
reckon  above  a  thousand  students,  and  the  number  at  present 
is  very  considerably  less.  Which  seems  principally  owing  to 
these  reasons  :  first,  because  the  inns  of  chancery  being  now 
almost  totally  filled  by  the  inferior  branch  of  the  profession, 
are  neither  commodious  nor  proper  for  the  resort  of  gentle- 
men of  any  rank  or  figure ;  so  that  there  are  very  rarely  any 
young  students  entered  at  the  inns  of  chancery ;  secondly, 
because  in  the  inns  of  court  all  sorts  of  regimen  and  acade- 
mical superintendance,  either  with  r^ard  to  morals  or  studies, 
are  found  impracticable,  and  therefore  entirely  neglected : 
lastly,  because  persons  of  birth  and  fortune,  after  having 
finished  their  usual  courses  at  the  universities,  have  seldom 
leisure  or  resolution  sufficient  to  enter  upon  a  new  scheme  of  [  26  ] 
study  at  a  new  place  of  instruction.  Wherefore  few  gentle- 
men now  resort  to  the  inns  of  court,  but  such  for  whom  the 
knowledge  of  practice  is  absolutely  necessar}*^ ;  such  I  mean 
as  are  intended  for  the  profession  :  the  rest  of  our  gentry  (not 
to  say  our  nobility  also)  having  usually  retired  to  their  estates, 
or  visited  foreign  kingdoms,  or  entered  upon  public  life,  with- 
out any  instruction  in  the  laws  of  the  land,  and  indeed  with 
hardly  any  opportunity  of  gaining  instruction,  unless  it  can 
be  affi>rded  them  in  these  seats  of  learning. 

And  that  these  are  the  proper  places  for  affording  assist- 
ances of  this  kind  to  gentlemen  of  all  stations  and  degrees, 
cannot  (I  think)  with  any  colour  of  reason  be  denied.  For 
not  one  of  the  objections  which  are  made  to  the  inns  of 
court  and  chancery,  and  which  I  have  just  now  enumerated, 
will  hold  with  regard  to  the  universities.  Gentlemen  may 
here  associate  with  gentlemen  of  their  own  rank  and  degree. 
Nor  are  their  conduct  and  studies  left  entirely  to  their  own 
discretion :  but  regulated  by  a  discipline  so  wise  and  exact, 
yet  so  liberal,  so  sensible,  and  manly,  that  their  conformity 
to  its  rules  (which  does  at  present  so  much  honour  to  our 
youth)  is  not  more  the  effect  of  constraint  than  of  their  own 

^  3  Rep.  pref. 
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inclinations  and  choice.  Neither  need  tliey  apprehend  too 
long  an  avocation  hereby  from  tlieir  private  concerns  and 
amusements,  or  (what  is  a  more  noble  object)  the  service  of 
their  friends  and  their  country.  This  study  will  go  hand  in 
hand  with  their  other  pursuits  :  it  will  obstruct  none  of  them ; 
it  will  ornament  and  assist  them  all. 


But  it  upon  the  whole,  there  are  any  still  wedded  to  mo- 
nastic prejudice,  ibat  can  entertain  a  doubt  how  far  this  study 
ia  properly  and  regularly  academical,  such  persons  I  am 
afraid  cither  have  not  considered  tlie  constitution  and  design 
of  an  university,  or  else  think  very  meanly  of  it.  It  must  be 
a  deplorable  narrowness  of  mind,  that  would  confine  these 
seats  of  instruction  to  the  limited  views  of  one  or  two 
learned  professions.  To  the  praise  of  this  age  be  it  spoken, 
I  27  ]  a  more  open  and  generous  way  of  thinking  begins  now  uni- 
versally to  prevail.  The  attainment  of  liberal  and  genteel 
accomplishments,  though  not  of  the  intellectual  sort,  has 
been  thought  by  our  wisest  and  most  affectionate  patrons'', 
and  very  lately  by  the  whole  university'^,  no  small  improve- 
ment of  our  ancient  plan  of  education :  ond  therefore  I  may 
safely  affirm  that  nothing  (how  unusual  soever)  is,  under  due 
regulations,  improper  to  be  taught  in  this  place,  which  is 
proper  for  a  gentleman  to  leain.  But  that  a  science,  which 
distinguishes  the  crilerions  of  right  and  wrong ;  which  teaches 
to  estoblisli  the  one,  and  prevent,  punish,  or  redress  the 
other ;  which  emjiloys  in  its  theory  the  noblest  faculties  of 
llie  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart ;  a  science,  which  is  universal  in  its  use  and  extent, 
niodated  to  each  individual,  yet  comprehending  the 
whole  cmmmunity ;  that  a  science  like  tliis  should  ever  have 
been  deemed  unnecessary  to  be  studied  in  an  university,  is 
matter  of  astonishment  and  concern.     Surely,  if  it  were  not 

4  Chancetlor  Clarrn>Iiin,  in  liii         '  By  icccirting  in  full  conTOcatioD  (be 

ftaTcduMtlDn,  ■mongltidncli,  renuindor  of  Ixird  Clutndon'i  hiuary 

kiVPMra  M  hwclwvn  rcnrinll.  from  hit  noblr  lUKendsnii,  on  cmdhiini 

Mm  it  mJKiil  In  nnulo   "  a  |i«rt  Id  (pply  Ibe  iituRu  viting  rnmi  iu  pub- 

i*  of  th«  omumnt  o(  our  Ifirnnl  au-  litation  Iu  iIm  riliblidiiucot  oT  a  man^ti 

*  dcralnitutEadilligiiimlltiulur rilling,  In  itieuniviTiit)', 
"  ibncing,  anil  funrini.  U  Ihnw  houn 
i>  nortim  ibuuld  ba 
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before  an  object  of  academical  knowledge,  it  was  high  time 
to  make  it  one :  and  to  those  who  can  doubt  of  the  propriety 
of  its  reception  among  us,  (if  any  such  there  be,)  we  may  re- 
turn an  answer  in  their  own  way,  that  ethics  are  confessedly 
a  branch  of  academical  learning  ;  and  Aristotle  himself  has 
said^  speaking  of  the  laws  of  his  own  country,  that  jurispru- 
dence, or  the  knowledge  of  those  laws,  is  the  principal  and 
most  perfect  branch  of  ethics^.  (3) 

From  a  thorough  conviction  of  this  truth,  our  munificent 
benefactor,  Mr*  Viner,  having  employed  above  half  a  cen- 
tury in  amassing  materials  for  new  modelling  and  rendering 
more  commodious  the  rude  study  of  the  laws  of  the  land,  con- 
signed both  the  plan  and  execution  of  these  his  public-spirited  L  ^S  2 
designs  to  the  wisdom  of  his  parent  university.  Resolving  to 
dedicate  his  learned  labours  ^^  to  the  benefit  of  posterity  and 
"  the  perpetual  service  of  his  country  V  he  was  sensible  he 
could  not  perform  his  resolution  in  a  better  and  more  efiectual 
manner,  than  by  extending  to  the  youth  of  this  place,  those 
assistances  of  which  he  so  well  remembered  and  so  heartily 
regretted  the  want.  And  the  sense  which  the  university  has 
entertained  of  this  ample  and  most  useful  benefaction,  must 
appear,  beyond  a  doubt,  irom  their  gratitude  in  receiving  it 
with  all  possible  marks  of  esteem* ;  from  their  alacrity  and 
unexampled  dispatch  in  carrying  it  into  execution** ;    and, 

*  TcXua  fioXtta  apeni,  irri  nyr  re-  administraton,  with  the  will  annexed, 

AfMs  OfMTiit  xpnrit  en.     EUac.  ad  Ni-  (Dr.  West  and  Dr.  Good  of  Magdalene, 

comach,  L  5,  ci.  Dr.  Whalley  of  Oriel,  Mr.  Buckler  of 

'  See  the  preface  to  the  eighteenth  All  Souls,  and  Mr.  Beits  of  Univenitj 

Tolume  of  his  abridgment.  college,)    to  whom  that  care  was  con- 

s  Mr.  Viner  is  enrolled  among  the  signed  by  the  university.     Another  half 

public  benefiulors  of  the  university  by  year  was  employed  in  considering  and 

decree  of  convocation.  settling  a  plan  of  the  proposed  institu- 

^  Mr.  Viner  died  June  5,  1756.  His  tion,  and  in  framing  the  statutes  there- 

efiects  were  collected  and  settled,  near  a  upon,   which  were  finally  confirmed  by 

volume  of  his  work  printed,  almost  the  convocation,  on  the  Sd  of  July,  1758. 

whole   disposed   of,  and  the  accounts  The  professor  was  elected  on  the  SKHh  of 

made  up  in  a  year  and  a  half  from  his  October  following,  and  two  scholars  on 

decease,  by  the  very  diligent  and  worthy  the  succeeding  day.     And,  lastly,  it  was 


(3)  Aristotle's  authority  is  pressed  rather  unfairly  to  the  support  of  the 
author^s  argaraent;  in  the  passage  cited  he  is  not  speaking  of  jurispradence, 
but  of  social  or  ^tributive  jusrice. 
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above  all,  from  the  laws  and  constitutions  by  which  they 
have  effectually  guarded  it  from  the  neglect  and  abuse  to 
which  such  institutions  are  liable*.     We  have  seen  an  univer- 

« 

agreed  at  the  annual  audit  in  1761 »  to  previous  to  the  commencement  of  the 

establish  a  fellowship ;  and  a  fellow  was  common  law  term ;  or  forfeit  twenty 
aocordingly  elected  in  January  follow-  '  pounds  for  every  omission  to  Mr.  Vi- 

ing. — The  residue  of  this  fund,  arising  ner*s  general  fund ;  and  also  (by  him- 

from  the  sale  of  Mr.   Viner's  abridge  self,  or  by  deputy  to  be  approved,  if 

ment,  will  probably  be  sufficient  here-  occasional,   by  the  vice-chancellor  and 

after  to  found  another  fellowship  and  proctors;   or,   if   permanent,  both  the 

scholarship,  or  three  more  scholarships,  cause  and  the  deputy  to  be  annually  ap- 

as  shall  be  thought  most  expedient-  proved  by  convocation)  do  yearly  read 

^  Tbk    statutes    are  in  substance    as  one  complete  course  of  lectures  on  the 

follows  :  laws  of  England,  and  in  the  English  lan- 

1 .  That  the  accounts  of  this  benefac-  guage,  consisting  of  six^  lectures  at  the 

tion  be  separately  kept,  and  annually  least ;  to  be  read  during  the  university 

audited  by  the  delegates  of  accounts  and  term  time,  with  such  proper  intervals 

professor,    and  afterwards  reported  to  that  not  more  than  four  lectures  may  fall 

convocation.  within  any  single  wetk :  that  the  pro- 

S.  That  a  professorship  of  the  laws  of  fessor  do  give  a  month's  notice  of  the 

England  be  established,  with  a  salary  of  time  when  thecourse  is  to  begin,  and  do 

two  hundred  pounds  per  annum ;  the  read  gratU  to  the  scholars  of  Mr.  Vi- 

professor  to  be  elected  by  convocation,  ner*s  foundation ;  but  may  demand  of 

and  to  be  at  the  time  of  his  election  at  other  auditors  such  gratuity  as  shall  be 

least  a  master  of  arts  or  bachelor  of  dvil  settled    from    time  to  time  by  decree 

law  in  the  university  of  Oxford,  of  ten  of  convocation ;  and  that  for  every  of  the 

years*  standing  from  his  matriculation  ;  said  sixty  lectures  omitted,  the  professor, 

and  also  a  barrister  at  law  of  four  years*  on  complaint  made  to  the  vice-cbanceUor 

standing  at  the  bar.  within  the  year,  do  forfeit  forty  shillings 

-    3.  That  such  professor  (by  himself,  to  Mr.  Viner*s  general  fund ;  the  proof 

or  by  deputy  to  be  previously  approved  of  having  performed  his  duty  to  lie 

by  convocation)  do  read  one  solemn  pub-  upon  the  said  professor.  (4) 

lie  lecture  on  the  laws  of  England,  and  ■   4.   That  every  professor  do  continue 

in  the  English  language,  in  every  aca-  in  his  office  during  life,  unless  in  case  of 

dtmical  term,  at  certain  stated  times  such  misbehaviour  as  shall  amount  to 


(4)  By  a  statute  passed  in  1809  the  labours  of  the  professor  are  very 
properly  reduced  to  an  inaugural  lecture  within  a  year  afrer  his  election ; 
and  an  annual  course  of  twenty-four  lectures,  to  be  delivered  in  some  one 
full  term,  with  a  restriction  to  the  delivery  of  four  only  in  aUy  one  Week. 
They  are  to  be  read  gratis  to  all  members  of  the  university ;  and  a  neglect 
to  read  the  course  incurs  a  forfeiture  of  the  whole  year's  stipend. 

At  the  same  time  the  residence  of  the  fellows  was  dispensed  with,  and 
that  of  the  scholars  was  reduced  from  six  months  to  eighteen  week%  and 
from  two  months  to  six  weeks;  but  the  attendance  of  the  scholars  upon 
two  courses  of  lectures  was  enforced,  by  making  it  unlawful  to  propose 
them  even  for  the  degree  of  M.  A.  or  B.Cli.,  until  the  certificate  of  the 
profeitor  of  luch  attendance  shall  have  been  read  in  congregation. 
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sal  emulation,  who  best  should  understand,  or  most  faithfully^ 
pursue,  the  designs  of  our  generous  patron :  and  with  plea*' 
sure  we  recollect,  that  those  who  are  most  distinguished  by    [  ^0  ] 
their  quality,  thSr  fortune,  their  station,  their  learning,  *or 


by  the  unirenity  statutes ;  or  within  one  year  after  taking  the  same  to 
unles  lie  deMrts  the  profession  of  the  be  called  to  the  bar ;  that  he  do  annually 
law  by  betakii^  hiaoaelf  to  ano^ler  pro-  reside  sik  Booths  tiU  he  is  of  four  years 
fesdoD;  or  unless  after  one  admonition  standings  and  four  months  from  that 
by  die  Tice-dianodlor  and  proctors  for  ,  time  tilt  he  is  master  of  arts  or  bachelor 
notorious  n^lect,  he  is  guilty  of  another  of  ci^il  law ;  after  which  he  be  bound  to 
flagnmt  omissioQ ;  in  any  of  which  cases  reade  two  months  in  every  year ;  or,  in 
he  shall  be  deprived  by  the  vice-chancel-  case  ot  non-residence,  do  forfeit  the  sti- 
lor,  with  consent  of  the  bouse  of  convo-  pend  of  that  year  to  Mr.  Viner's  general 
cation.  ftmd.  (4) 

5.  That  such  a  number  of  fellowships  8.  That  the  scholarships  do  become 
vrith  a  stipend  of  fifj^  pounds  p^animvif  void  in  case  of  non-attendance  on  the 
and  scholarships,  with  a  stipend  of  thirty  professor,  or  not  taking  the  degree  of 
pounds,  be  established,  asthe  convocation  bachelor  of  civil  Uw,  being  duly  admo- 
shallfixxn  time  to  time  ordaiij,aocorang  nished  so  to  do  by  the  vice-chancellor 
to  the  state  of  Mr.  Viner's  revenues.         and  proctors ;  and  that  both  feUowsUps 

6.  That  every  fellow  be  elected  by  and  scholarships  do  expire  at  the  9fd  of 
convocation,  and  at  the  time  of  election  ten  years  after  each  respective  election  ; 
be  unmarried,  and  at  least  a  master  of  and  becoime  void  in  case  of  gross*  mis- 
arts  or  bachelor  of  civil  law,  and  a  mem-  bdiaviour,  non-residence  for  two  years 
ber  of  some  college  or  hall  in  the  uni-  together,  marriage,  not  being  called  to 
versity  of  Oxford ;  the  scfacdars  of  this  the  bar  within  the  time  before  limited, 
fbundation,  or  such  as  have  been  scholars,  (being  duly  admonished  so  to  be  by  the 
(if  qualified  and  approved  of-  by  convo-  vicechhncellor  and  proctors,)  or  desert- 
cation,)  to  have  the  prefbence  :  that  If  -  ihg  tfap^raft|imi  of  the  law  byfbllowing 
not  a  barristerwhen  diosen,  he  be  called  any  other  profession :  and  that  in  any  of 
to  the  bar  within  one  year  after  his  tliese  cases  the  vice-chancellor,  with  con- 
election  ;  but  do  reside  in  the  university  tent  of  convocation,  do  declare  the  place 
two  months  in  every  year,  or  in  case  of   actually  void. 

non-residence  do  -forfeit  the  sdpend  of       9.  That  in  case  of  any  vacancy  of  the 
thatyearto  Mr.  Viner^s  general  fhnd.  (4)    professorship,   fellowships,  or  scholar. 

7.  That  every  scholar  be  elected  by  ships,  the  profits  of  the  current  year  be 
convocation,  and  at  the.time  of  election  rateably  divided  between  the  predecessor, 
be  umnarried,  and  a  member  of  some  or  his  representatives,  ahd  the  successor ; 
college  or  hall  in  the  university  of  Ox-  and  that  anew  election  be  had  within  one 
ford,  who  shall  have  been  matriculated  month  afterwards,  unles  by  that  means 
twenty-four  calendar  months  at  the  least ;  the  time  of  election  shall,  fall  within  any 
that  he  do  take  the  degree  of  bachelorVf  vacation,  in  which  case  it  bS  deferred  to 
ciril  law  vrith  all  convenient  speed  (either  the  first  week  in  the  next  full  term, 
proceeding  in  arts  or  otherwise}  ;  and  And  that  before  any  convocation  shall  be 
prerious  to  hit  taking  the  same,  ^ween  held  for  such  election,  or  for  any  other 
the  second  and  eighth  year  from  his  matter  relating  to  Mr.  Viner's  benelae- 
matriculation,  be  bhM,  tor  attend  two  tion,  ten  days'  public  nodce  be  given  to 
courses  of  tiie  professor's  lectures,  to  be  each  college  and  hall  of  the  convocation, 
certified  under  the  professor's  IfiMH ;  And    and  the  cause  of  convoking  it. 
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their  experience,  have  appeared  the  most  zealous  to  promote 
the  success  of  Mr.  Viner's  establishment 

9 

The  advantages  that  might  result  to  the  science  of  the  law 
itself,  when  a  little  more  attended  to  in  the  seats  of  knowledge, 
perhaps  would  be  very  considerable.  The  leisure  and  abi- 
lities of  the  learned  in  these  retirements  might  either  suggest 
expedients,  or  execute  those  dictated  by  wiser  heads^,  for  im- 
proving it's  method,  retrenching  it's  superfluities,  and  recon- 
ciling die  little  contrarieties,  which  the  practice  of  many  cen- 
turies will  necessarily  create  in  any  human  system  ;  a  task, 
Ti[hich  those,  who  are  deeply  employed  in  business  and  the 
more  active  scenes  of  the  profession,  can  hardly  condescend 
to  engage  in.  And  as  to  the  interest,  or  (which  is  the  same) 
the  reputation  of  the  universities  themselves,  I  may  venture 
to  pronounce,  that  if  ever  this  study  should  arrive  to  any 
tolerable  perfection  either  here  or  at  Cambridge,  the  nobi- 
lity and  gentry  of  this  kingdom  would  not  shorten  their  resi- 
dence upon  tliis  account,  nor  perhaps  entertain  a  worse  opi- 
nion of  the  benefits  of  academical  education.  Neither  should 
it  be  considered  as  a  matter  of  light  importance,  that  while 
we  thus  extend  the  pomoeria  of  university  learning,  and 
adopt  a  new  tribe  of  citizens  within  these  philosophical  walls, 
[  31  ]  we  interest  a  very  numerous  and  very  powerful  profession  in 
the  preservation  of  our  rights  and  revenues.    . 

For  I  think  it  past  dispute  that  those  gentlemen,  who  re- 
sort to  the  inns  of  court  with  a  view  to  pursue  the  profession, 
will  find  it  expedient  (whenever  it  is  practicable)  to  lay  the 
previous  foundations  of  this,  as  well  as  every  other  science,  in 
one  of  our  learned  universities.  We  may  appeal  to  the  ex- 
perience of  every  sensible  lawyer,  whether  any  thing  can  be 
more  hazardous  or  discouraging  than  the  usual  entrance  on 
the  study  of  the  law.  A  raw  and  unexperienced  youth,  in 
the  most  dangerous  season  of  life,  is  transplanted  on  a  sud- 
den into  the  midst  of  allurements  to  pleasure,  without  any 
restraint  or  check  but  what  his  own  prudence  can  suggest  • 
with  no  public  direction  in  what  course  to  pursue  his  in- 
quiries; no  private  assistance  to  remove  the  distresses  and 

^SctLoi4Bac(m*ipopoMUaodofffr  of  a  digest. 
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difficulties  which  will  always  embarrass  a  beginner.  In  this 
situadon  he  is  expected  to  sequester  himself  from  the  world, 
and  by  a  tedious  lonely  process  to  extract  the  theory  of  law 
from  a  mass  of  undigested  learning ;  or  else  by  an  assiduous 
attendance  on  the  courts  to  pick  up  theory  and  practice 
together,  sufficient  to  qualify  him  for  the  ordinary  run  of 
business.  How  little  therefore  is  it  to  be  wondered  at  that 
we  hear  of  so  frequent  miscarriages ;  that  so  many  gentlemen 
of  bright  imaginations  grow  weary  of  so  unpromising  a  search^, 
and  addict  themselves  wholly  to  amusements,  or  other  less 
innocent  pursuits ;  and  that  so  many  persons  of  moderate 
capacity  confuse  themselves  at  first  setting  out,  and  continue 
ever  dark  and  puzzled  during  the  remainder  of  their  lives  ! 

'The  evident  want  of  some  assistance  in  the  rudiments  of 
legal  knowledge  has  given  birth  to  a  practice,  which,  if  ever 
it  had  grown  to  be  general,  must  have  proved  of  extremely 
pernicious  consequence.  I  mean  the  cusix)m  by  some  so  very 
warmly  recommended,  of  dropping  all  liberal  education,  as 
of  no  use  to  students  in  the  law :  and  placing  them,  in  its 
stead,  at  the  desk  of  some  skilful  attorney ;  in  order  to  ini- 
tiate them  early  in  all  the  depths  of  practice,  and  render  th^n 
more  dexterous  in  the  mechanical  part  of  business.  A  few 
instances  of  particular  persons  (men  of  excellent  learning, 
and  unblemished  int^rity)  who,  in  spite  of  this  method  of 
education,  have  shone  in  the  foremost  ranks  of  the  bar,  have 
afforded  some  kind  of  sanction  to  this  illiberal  path  to  the 
profession,  and  biassed  many  parents,  of  short-sighted  judg- 
ment, in  its  &vour :  not  considering  that  there  are  some 
geniuses,  formed  'to  overcome  all  disadvantages,  and  that 
from  such  particular  instances  no  general  rules  can  be  formed ; 
nor  observing,  that  those  very  persons  have  frequently  recom- 
mended, by  the  most  forcible  of  all  examples,  the  disposal  of 
their  own  offspring,  a  very  different  foundation  of  legal 
studies,    a  xegular   academical  education.     Perhaps  too,    in 

'  Sir  Henry  Spelman,  in  the  preface  '*  perissemque  linguam  peregrinafn,  dur- 

to  his  Glossary,   has  given  us  a  very  "  tectum  barbaram,  mcihodum  inconciri' 

lively  picture  of  his  own  distress  upon  "  nam,  molem  turn  ingfintem  tolum  ted 

tbb  occasion.     **  EmitUme  mater  Lou-'  **  perpetuii  humerit  iu$iinentUnny  ezct- 

*'  dinumt  j^^  noUri  capt$$endi  grotid ;  *<  dit  miM  (fateorj  animus,**  j^c, 
«  cujui  cum  vMibuium  kUtUattenh  rf- 
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return,  I  could  now  direct  their  eyes  to  our  principal  seats  of 
justice,  and  suggest  a  few  hints  in  favour  of  university  learn- 
ing" ! — but  in  these  all  who  hear  me,  I  know,  have  already 
prevented  me. 

Making  therefore  due  allowance  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 
thus  educated  to  the  bar,  in  subservience  to  attomies  and 
solicitors",  will  find  he  has  begun  at  the  wrong  end.  If  prac- 
tice be  the  whole  he  is  taught,  practice  must  also  be  the 
whole  he  will  ever  know ;  if  he  be  uninstructed  in  the  ele- 
ments and  first  principles  upon  which  the  rule  of  practice  is 
founded,  the  least  variation  fi*om  established  precedents  will 
totally  distract  and  bewilder  him :  ita  lex  scripta  esf*  is  the 
utmost  his  knowledge  will  arrive  at :  he  must  never  aspire  to 
form,  and  seldom  expect  to  comprehend,  any  arguments 
drawn  a  priori,  firom  the  spirit  of  the  laws,  and  the  natural 
foundations  of  justice. 

[  SS  j  Nor  is  this  all ;  for,  (as  few  persons  of  birth  or  fortune, 
or  even  of  scholastic  education,  will  submit  to  the  drudgery- 
of  servitude,  and  the  manual  labour  of  copying  the  trash  of 
an  ofiice,)  should  this  infatuation  prevail  to  any  considerable 
degree,  we  must  rarely  expect  to  see  a  gentleman  of  distinc- 
tion or  learning  at  the  bar.  And  what  the  consequence  may 
be,  to  have  the  interpretation  and  enforcement  of  the  laws 
(which  include  the  entire  disposal  of  our  properties,  liberties, 
and  lives)  fall  wholly  into  the  hands  of  obscure  or  illiterate 
men,  is  matter  of  very  public  concern. 

The  inconveniences  here  pointed  out  can  never  be  effec- 
tually prevented,  but  by  making  academical  education  a  pre- 

"Tbe  four  higbMtjttdidaloflaces  were        "  See    Kennel's    Life  of    Somner, 
at  that  time  filled  by  gcmlemen,  two    p.  67. 
of  whom  had  been  ftjlowt  of  All  Soult        »  Ff.  40.  9.  IS. 
college  ;    another,   student  of    Christ 
Church ;  and  the  fourth,  a  feUow  of 
Trinity  college,  Cambridge.  (5) 


(5)  The  first  two  were,  Lord  Northington  and  Lord  Chief  Justice 
Willes  ;  the  third.  Lord  Mansfield  ;  and  the  fourth,  Sir  Tbomai  Garke, 
Master  of  the  Rolls. — Mr.  Chrbtian's  note. 
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vious  step  to  tite  profession  of  the  common  Inw,  iuid  at  the 
same  time  making  the  rudimeiits  of  the  law  a  part  of  acade- 
mical education.  For  sciences  are  of  a  socinbie  disposition, 
and  flourish  best  in  the  neighhouihood  of  each  other  :  nor  is 
there  any  branch  of  learning  but  may  be  helped  and  improved 
by  assistances  drawn  from  other  arts.  If,  therefore,  the  stu- 
dent in  our  laws  hath  formed  both  his  sentiments  and  style, 
by  perusal  and  imitation  of  the  purest  classical  writers,  among 
whom  the  historians  and  oratoi^  will  best  deserve  his  regard ; 
if  he  can  reason  with  precision,  and  separate  argument  IrtHn 
fallacy,  by  the  clear  simple  rules  of  pure  unsophisticated 
logic ;  if  he  can  fix  his  attention,  and  steadily  pursue  truth 
through  any  tlie  most  intricate  deduction,  by  the  use  of 
iiiaUiematical  demonstrations;  if  he  has  enlarged  his  con- 
ceptions of  nature  and  art,  by  a  view  of  the  several  branches 
of  frenuine  experimental  philosophy ;  if  he  has  impressed  on 
his  mind  the  sound  maxims  of  the  law  of  nature,  the  best 
and  most  authentic  foundation  of  human  laws  ;  if,  lastly,  he 
has  contemplatetl  those  maxims  reduced  to  a  practical  system 
in  the  laws  of  imperial  Rome;  if  he  has  done  this  or  any 
part  of  it,  (though  all  may  be  easily  done  under  as  able 
instructors  as  ever  graced  any  seats  of  learning,)  a  student 
thus  qualified  may  enter  upon  the  study  of  the  law  with 
incredible  a<Ivantage  and  reputation.  And  if,  in  the  conclu- 
sion, or  during  the  acquisidon  of  these  accomplishments,  he  [  3*  ] 
will  afford  liimself  here  a  year  or  two's  farther  leisure,  to  lay 
the  foundation  of  his  future  labours  in  a  soli<l  scientifical 
method,  without  thirsting  too  early  to  attend  that  practice 
which  it  is  impossible  he  sliould  rightly  comprehend,  he 
will  afterwards  proceed  with  the  greatest  case,  and  wilt  un- 
fold the  most  intricate  points  with  an  intuitive  rapidity  and 
clearness. 

I  SHALL  not  insist  upon  such  motives  as  mif^ht  he  drawn 
from  principles  of  ceconomy,  and  are  applicable  to  paiticulars 
only :  I  reason  upon  more  general  topics.  And,  therefore,  to 
the  qualities  of  the  head,  which  f  have  just  enumerated,  1 
cannot  but  add  those  of  the  heart ;  aifectionate  loyalty  to  the 
kmg,  a  zeal  for  liberty  and  the  constitution,  a  sense  of  real 
honour,  and  well-grounded  principles  of  religion  ;  as  neces- 
sary to  form  a  tndy  valuable  English  lawyer,  a  Hyde,  a  Hale, 
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or  a  Talboi.  And,  whatever  the  ignornnee  of  some,  or  un- 
kindness  of  others,  may  have  heretofore  untinilj  suggested, 
experience  will  warrant  us  to  oflirm,  that  tliese  endowment<> 
of  loyalty  anil  public  spirit,  of  liunour  and  reli(j^on,  are  no 
where  to  be  found  in  more  high  perfection  than  in  the  two 
universities  of  this  kingdom, 


C  35  ] 


Before  1  conclude,  it  may,  perhaps,  be  expected,  that  I  lay 
before  you  »  short  and  general  account  of  the  metlioil  I  pro- 
pose to  follow.  In  endeavouring  to  execute  tlie  trust  yon  have 
been  pleased  to  rqiose  In  my  hands.  And  in  these  solemn 
lecture^  which  ure  ordained  to  be  read  at  the  entrance  of 
every  term,  (more  perhaps  to  do  public  honour  to  this  laud- 
able institution,  than  for  the  private  instruction  of  indivi- 
duals'',) I  presume  it  will  best  answer  the  intent  of  our  bene- 
fuclor  and  the  expectation  of  this  learned  body,  if  I  attempt 
to  illustrate,  at  times,  such  detached  titles  of  the  law,  as  are 
the  mo£t  easy  to  be  understood,  and  most  capable  of  histori- 
cal or  critical  ornament.  But  in  reading  tlie  complete  course, 
which  is  annually  consigned  to  my  care,  a  more  regular 
method  wdl  be  necessary :  and  till  a  belter  is  proposed,  1 
shall  take  the  liberty  to  follow  the  same  dial  I  have  already 
submitted  to  be  public''.  To  fill  up  and  finish  that  oudine 
with  propriety  and  correctness,  and  to  render  the  whole  intel- 
ligible to  the  milnfornied  minds  of  beginners,  (whom  we  are 
too  wpt  to  suppose  acquainted  with  terms  and  ideas  which 
they  never  had  opportunity  to  learn,)  this  must  be  my  ai-dent 
endeavour,  though  by  iiu  means  my  promise,  to  accomplish. 
You  will  permit  me,  however,  very  briefly  (o  describe,  rather 
what  I  conceive  an  academkal  expounder  of  the  laws  should 
tlo,  tlian  what  I  have  ever  known  to  be  done. 


He  should  consider  his  course  as  o  general  map  of  the 
law,  marking  out  the  shape  of  the  country,  its  connexions 
and  boundaries,  ita  greater  divisions  and  principal  cities: 
it  is  not  his  business   to  describe  minutely  the  subordinate 


">  His  (imIjiiIi  of  tlw  liw*  of  Kng. 
land.  Am  puliUtlwd  ti.  D.  1T56.  and 
txhitiiling  die  ord*r  uid  principal  diii- 


•iono  or  tbc 

cniuing    CoK>UKTA>II>  ; 

wbicb   -ere 

origiiuilljr  .ulimillcJ  lu  the 

unirmui;  in 

a  priraH  cguneof  ledurw. 

§  1.  OF  THE  LAW.  35 

liniitS)  or  to  fix  the  longitude  and  latitude  of  every  inconsi* 
derable  hamlet.  His  attention  should  be  engaged,  like  that 
of  the  readers  in  Fortescue's  inns  of  chancery^  "  in  tracing 
**  out  the  originals,  and,  as  it  were,  the  elements  of  the  law." 
For  if,  as  Justinian  ^  has  observed,  the  tender  understanding 
of  the  student  be  loaded  at  the  first  with  a  multitude  and 
variety  of  matter,  it  will  either  occasion  him  to  desert  his 
studies,  or  will  carry  him  heavily  through  them,  with  much 
labour,  delay,  and  despondence.  These  originals  should  be 
traced  to  their  fountains,  as  well  eis  our  distance  will  admit  t 
to  the  customs  of  the  Britons  and  Germans,  as  recorded  by 
Ceesar  and  Tacitus ;  to  the  codes  of  the  northern  nations  on 
the  continent,  and  more  especially  to  those  of  our  own 
Saxon  princes ;  to  the  rules  of  the  Roman  law  either  left 
here  in  the  days  of  Papinian,  or  imported  by  Vacarius  and 
his  followers  ;  but,  above  all,  to  that  inexhaustible  reservoir  of  [  ^6  ] 
legal  antiquities  and  learning,  the  feodal  law,  or,  as  Spelman* 
has  entitled  it,  the  law  of  nations  in  our  western  orb.  These 
primary  rules  and  fundamental  principles  should  be  weighed 
and  compared  with  the  precepts  of  the  law  of  nature,  and 
the  practice  of  other  countries ;  should  be  explained  by  rea- 
sons, illustrated  by  examples,  and  confirmed  by  undoubted 
authorities ;  their  history  should  be  deduced,  their  changes 
and  revolutions  observed,  and  it  should  be  shewn  how  far  they 
are  connected  with,  or  have  at  any  time  been  afiected  by,  the 
civil  transactions  of  the  kingdom. 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 
cannot  £eu1  of  administering  a  most  useful  and  rational  enter-^ 
tainment  to  students  of  all  ranks  and  professions ;  and  yet  it 
must  be  confessed  that  the  study  of  the  laws  is  not  itierely  a 
matter  of  amusement :  for  as  a  very  judicious  writer  ^  has 
observed  upon  a  similar  occasion,  the  learner  ♦*  will  be  consi- 

'  Iftcipientibus  nobU  exponere  jura  po^  diffidentia  fquaef^erumquejuvenes  aver- 

mili   Romani,  Ua  videntur  tradi  jtosse  tit  J,   terius  ad  id  pcrducemus,  ad  quodp 

commodissime,  d  primo  levi  ac  timplid  Utiore  via  ductus,  sine  tnagno  labore,  ei 

ma  singula  Iradanhtr  /  alioqmi,  ti  siatim  sine  tdia  d\ffidentia    matttrius  perduci 

ah  initio  rudem  adhuc  et  infmmm  am-  potuisset,     Inst.  1.  r.  2. 

mum  studiosi  muUiiudine  ae  varietaie  '  Of  parliaments,  57. 

rerum  oneraverimus,  duorum  alterunt,  *    Dr.    Taylor's  pref.  to   £lem:   of 

ant  deserUnttn    studtorum,   ^ffkiemus,  Civil  Law. 
out  cum  magno  labortf  saepe  etiam  cum 
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"  derably  disappointed,  if  he  looks  for  entertainment  without 
"  the  expellee  of  attention."  An  attention,  however,  not 
greater  than  is  usually  bestowed  in  mosterinir  ihe  rudiments  ot" 
other  sciences,  or  sometimes  in  pursuing  a  favourite  recreation 
or  exercise.  And  this  attention  is  not  equally  necessary  to 
be  exerted  by  every  student  upon  every  occasion.  Some 
branches  of  the  law,  as  the  formal  process  of  civil  suits,  and 
the  subtile  distinctions  incident  to  landed  property,  which  are 
the  most  difficult  to  be  thoroughly  understood,  are  the  least 
worth  the  pains  of  understanding,  except  to  such  gentlemen 
as  intend  to  pursue  the  profession.  To  others  1  may  ven- 
ture to  apply,  with  a  slight  alteration,  the  words  of  Sir  John 
Fortescue",  when  first  his  royal  pupil  determines  to  engage 
in  this  study.  "  It  will  not  be  necessary  for  a  gentleman, 
"  as  such,  to  exaniuie  with  a  close  application  the  critical 
"  niceties  of  the  taw.  It  will  fully  be  suflicient,  and  he  may 
"  well  enough  be  denominated  a  lawyer,  if  under  the  in- 
"  struclion  of  a  master  he  traces  up  llie  piinciples  and  grounds 
t  S7  3  "of  the  law,  even  to  their  original  elements.  Therefore 
"  in  a  very  short  period,  and  with  very  little  labour,  he  may 
**  be  sufficiently  Informed  in  the  laws  of  his  country,  if  he 
"  will  but  apply  his  mind  in  good  earnest  to  receive  and  a)>- 
**  prehend  them.  For  though  such  knowledge  as  is  necessary 
"  for  ft  judge  is  hardly  to  be  actjuired  by  tnc  lucubrations  of 
"  twenty  years,  yet  with  a  genius  of  tolerable  perspicacity, 
"  that  knowledge  which  is  fit  for  a  |>erson  of  birth  or  con- 
"  dition,  may  be  learned  in  a  single  year,  witliout  neglecting 
'*  bis  other  improvements." 

To  the  few,  therefore  {the  very  few  I  am  persuaded),  that 
enterUin  such  unworthy  notions  of  an  university,  as  to  sup- 
pose it  intended  for  mere  dissipation  of  thought ;  to  such  as 
mean  only  to  while  away  the  aukward  inler\al  from  childhood 
to  twenty-one,  between  tlie  restraints  of  the  school  and  the 
licentiousness  of  politer  life,  in  a  calm  middle  stale  of  men- 
tal and  of  mond  inactivity;  to  these  Mr.  Viner  ^vos  no 
invitation  to  an  entertainment  which  they  never  can  rehsh. 
But  to  the  long  and  illustrious  train  of  iiobl>!  and  ingenuous 
youth,  who  are  not  more  distinguished  among  us  by  tlieir 
birth  and  possessions  than  by  the  regularity  of  their  ronduct 
*  J}i  Wei,  Lfg.  r.  s. 
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and  their  thirst  after  useful  knowledge,  to  these  our  benefac- 
tor has  consecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  in  the  duties  of  his  calling ;  and  will  joyfully  reflect 
(if  such  r^ections  can  be  now  the  employment  of  his 
thoughts)  that  he  could  not  more  effectually  have  benefited 
posterity,  or  contributed  to  the  service  of  the  public,  than  by 
founding  an  institution  which  may  instruct  the  rising  gener- 
ation in  the  wisdom  of  our  civil  }K)lity,  and  inform  them 
with  a  desire  to  be  still  better  acquainted  with  the  laws  and 
constitution  of  their  country. 
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SECTION    THE  SECOND. 


or  THE  NATURE  of  LAWS  in  general. 


T  A  W,  in  its  most  general  and  comprehensive  sense,  signifies 
a  rule  of  action ;  and  is  applied  indiscriminately  to  all 
kinds  of  action,  whether  animate  or  inanimate,  rationid  or  ir- 
Ititional.  Thus  we  say,  the  laws  of  motion,  of  gravitation,  of 
optics,  or  mechanics,  as  well  as  the  laws  of  nature  and  of 
nations.  And  it  is  that  rule  of  action  which  is  prescribed  by 
spme  superior,  and  which  the  inferior  is  bound  to  obey. 

Thus,  when  the  Supreme  Being  formed  the  universe,  and 
created  matter  out  of  nothing,  he  impressed  certain  principles 
upon  that  matter,  from  which  it  can  never  depart,  and  without 
which  it  would  cease  to  be.  When  he  put  that  matter  into 
motion,  he  established  certain  laws  of  motion,  to  which  all 
moveable  bodies  must  conform.  And  to  descend  from  the 
greatest  operations  to  the  smallest,  when  a  workman  forms  a 
clock,  or  other  piece  of  mechanism,  he  establishes,  at  his  own 
pleasure,  certain  arbitrary  laws  for  its  direction ;  as  that  the 
hand  shall  describe  a  given  space  in  a  given  time ;  to  which 
law,  as  long  as  the  work  conforms,  so  long  it  continues  in  per- 
fection, and  answers  the  end  of  its  formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  ve- 
getable and  animal  life,  we  shall  find  them  still  governed  by 
laws,  more  numerous  indeed,  but  equally  fixed  and  invariable^ 
The  whole  progress  of  plants,  from  the  seed  to  the  root,  and 
from  thence  to  the  seed  again ;  —  the  method  of  animal  nutri- 
[  39  •]  ^^^9  digestion,  secretion,  and  all  other  branches  of  vital  oeco- 
nomy ; — are  not  left  to  chance,  or  the  will  of  the  creature  itself, 
but  are  performed  in  a  wondrous  mvoluntary  manner,  and 
guided  by  unerring  rules  laid  domi  by  the  great  Creator. 
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This  theii  is  the  general  signification  of  law,  a  rule  of  action 
dictated  by  some  superior  being :  and  in  those  creatures  that 
have  neither  the  power  to  think  nor  to  will,  such  laws  must  be 
invariably  obeyed,  so  long  as  the  creature  itself  subsists,  for 
it's  existence  depends  on  that  obedience.  But  laws,  in  their 
more  confined  sense,  and  in  vhich  it  is  our  present  business 
to  consider  them,  denote  the  rules,  not  of  action  in  general, 
but  of  human  action  or  conduct;  that  is,  the  precepts  by  which 
man,  the  noblest  of  all  sublunary  beings,  a  creature  endowed 
with  both  reason  and  free-will,  is  commanded  to  make  use  of 
those  faculties  in  the  general  regulation  of  his  behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be  subject 
to  the  laws  of  his  Creator,  for  he  is  entirely  a  dependent  being. 
A  being,  independent  of  any  other,  has  no  rule  to  pursue,  but 
such  as  he  prescribes  to  himself;  but  a  state  of  dependence 
will  inevitably  oblige  the  inferior  to  take  the  will  of  him,  on 
whom  he  depends,  as  the  rule  of  his  conduct:  not  indeed  in 
every  particular,  but  in  all  those  points  wherein  his  dependence 
consists.  This  principle,  therefore,  has  more  or  less  extent 
and  effect,  in  proportion  as  the  superiority  of  the  one  and  the 
dependence  of  the  other  is  greater  or  less,  absolute  or  limited. 
And,  consequently,  as  man  depends  absolutely  upon  his  Maker 
for  every  thing,  it  is  necessary  that  he  should  in  all  points 
conform  to  his  Maker's  will. 

This  will  of  his  Maker  is  called  the  law  of  nature.  For  as 
God,  when  he  created  matter,  and  endued  it  with  a  principle 
of  mobility,  established  certain  rules  for  the  perpetual  direction 
of  that  motion;  so,  when  he  created  man,  and  endued  him 
with  free-will  to  conduct  himself  in  all  parts  of  life,  he  laid 
down  certain  immutable  laws  of  human  nature,  whereby  that  [  40  ] 
free-will  is  in  some  degree  regulated  and  restrained,  and  gave 
him  also  the  faculty  of  reason  to  discover  the  purport  of 
those  laws. 

Considering  the  Creator  only  as  a  being  of  infinite  jTott'er, 
he  was  able,  unquestionably,  to  have  prescribed  whatever  laws 
he  pleased  to  his  creature,  man,  however  unjust  or  severe. 
But  as  he  is  also  a  being  of  infinite  wisdom^  he  has  laid  down 
pnly  such  laws  as  wepe  founded  in  those  relations  of  justice, 
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that  existed  in  the  nature  of  things  antecedent  to  any  positive 
precept.  These  are  the  eternal,  immutable  laws  of  good  and 
evil,  to  which  the  Creator  himself  in  all  his  dispensations  con- 
forms; and  which  he  has  enabled  human  reason  to  discover, 
so  far  as  they  are  necessary  for  the  conduct  of  human  actions. 
Such  among  others  are  these  principles  :  that  we  should  live 
honestly  (1),  should  hurt  nobody,  and  should  render  to  every 
one  his  due ;  to  which  three  general  precepts  Justinian  *  has 
reduced  the  whole  doctrine  of  law. 


1*1  ] 


But  if  the  discovery  of  these  first  principles  of  the  law  of 
nature  depended  only  upon  the  due  exertion  of  right  reason, 
and  could  not  otherwise  be  obtained  than  by  a  chain  of  meta- 
physical disquisitions,  mankind  would  have  wanted  some  in- 
ducement to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rested  content  in  mental  indo- 
lence,and  ignorance,  it's  inseparable  companion.  As,  therefore, 
the  Creator  is  a  being,  not  only  of  infinite  power  and  xptsdom, 
but  also  of  infinite  goodttess,  he  has  been  pleased  so  to  contrive 
the  constitudon  and  frame  of  humanity,  that  we  should  want 
no  other  prompter  to  inquire  after  and  pursue  the  rule  of 
right,  but  only  our  own  self-love,  that  universal  principle  of 
action.  For  he  has  so  intimately  connected,  so  utseparably 
interwoven  the  laws  of  eternal  justice  with  the  happiness  of 
each  individual,  that  the  latter  cannot  be  attuned  but  by  ob- 
serving the  former :  and,  if  the  former  be  punctually  obeyed, 
it  cannot  but  induce  the  latter.  In  consequence  of  which 
mutual  connection  of  justice  and  human  felicity,  he  has  not 
perplexed  the  law  of  nature  with  a  multitude  of  abstracted 
rules  and  precepts,  referring  merely  to  the  fitness  or  unfitness 
of  things,  as  some  have  vainly  sunnised ;  but  has  graciously 
reduced  the  rule  of  obedience  to  this  one  paternal  precept, 
"  that  man  should  pursue  his  own  true  and  substantial  happi- 
"  ness."  Tliis  is  the  foundation  of  what  we  call  ethics,  or 
natural  law.  For  the  several  articles  into  which  it  is  branched 
in  our  systems  amount  to  no  more  than  demonstrating,  that 
this  or  that  action  tends  to  man's  real  happiness,  and  therefore 

*  Jwitpnttrjila  funi,  kinusii  iTtrerr,  n/lrrun  tun  Uuden,  ninin  eiagtiM  Iritutrr. 


(l)  Mr.Chrutian  Kem*  to  me  to  object  properly  to  tlie  nuihor't  municr 
of  renderiai  the  word»  ionati  mvrrt;  by  which,  protmbly,  ii  meui t  the  living 
reputably  oad  rrtpeciablr. 
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very  justly  concluding  that  the  perrormonce  of  it  is  a  part  of 
the  law  of  nature ;  or,  on  the  other  hand,  that  this  or  that 
action  is  destructive  of  man's  real  happiness,  and,  therefore, 
that  tile  laV  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind,  and  dic- 
tated by  God  himself,  is  of  course  superior  in  obligation  to 
any  other.  It  is  binding  over  all  the  globe,  in  all  countries, 
and  at  all  times  :  no  human  laws  are  of  any  validity,  if  con- 
trary to  this ;  and  such  of  them  as  are  valid  derive  all  their 
tbrce  and  all  their  authority,  mediately  or  immediately,  from 
thb  original.  (2) 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  still  necessary  to  have  recourse  to  reason : 
whose  office  it  is  to  discover,  as  was  before  observed,  what  the 
law  of  nature  directs  in  every  circumstance  of  life;  by  con- 
sidering what  method  will  tend  tlie  most  effectually  to  our  own 
substantial  happiness.  And  if  our  reason  were  always,  as  in 
our  first  ancestor  before  his  transgression,  clear  and  perfect, 
unruffled  by  passions,  unclouded  by  prejudice,  unimpaired  by 
disease  or  intemperance,  the  task  would  be  pleasant  and  easy ; 
we  should  need  no  other  guide  but  this.  But  every  man  now 
finds  the  contrary  in  his  own  experience;  that  his  reason  is 
corrupt,  and  His  understanding  full  of  ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  inter- 
position of 'divine  providence;  which,  in  compassion  to  the 
frailty,  the  imperfection,  and  the  blindness  of  human  reason, 
hath  been  pleased,  "  at  sundry  times  and  in  divers  manners," 
to  discover  and  enforce  it's  laws  by  an  immediate  and  direct 
revelation.  Tlie  doctrines  thus  delivered  we  call  the  revealed 
or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
scriptures.  These  precepts,  when  revealed,  are  found  upon 
comparison  to  be  really  a  part  of  the  original  law  of  nature, 
as  they  tend  in  all  their  consequences  to  man's  felicity.     But 

(sj  By  this  sentcocc,  though  lomewhat  strongly  expressed,  I  unclcr«lantl 
the  author  lo  mean  mereJy  that  a  human  law  agninit  the  law  of  nature  ha& 
DO  binding  Torcc  on  the  conscience ;  and  that  if  a  man  Bubmits  to  the  pc- 
nahy  of  disobedience,  be  itands  acquitted.  In  this  bcatc  the  potition  teciui 
unqueBtionaUc    See  the  n.  (8),  pott,  p.  57. 
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we  are  not  I'roin  ibence  to  conclude  that  tl>e  knowledge  of 
these  truths  wba  attainable  by  reason,  in  its  present  corrupted 
state :  since  we  find  that,  until  they  were  revealed,  they  were 
hid  from  the  wisdom  of  ages.  As  then  the  moral  precepts  of 
this  law  are  indeed  of  the  same  original  with  those  of  the  law 
of  nature,  so  their  intrinsic  obligation  is  of  equal  strength  and 
perpetuity.  Yet  undoubtedly  the  revealed  law  is  of  infinitely 
more  authenticity  than  that  moral  system  which  is  framed  by 
ethical  writers,  and  denominated  tlie  natural  law.  Because 
one  is  the  law  of  nature,  expressly  declared  so  to  be  by  God 
himself;  the  other  is  only  what,  by  the  assistance  of  human 
reason,  we  imagine  to  be  that  law.  If  we  could  be  iis  certain 
of  the  latter  as  we  are  of  the  former,  liolh  would  have  an  etpml 
authority:  but,  till  then,  they  can  never  be  put  iu  any  cunipc- 
titioti  together. 


Upon  these  two  foundations,  the  law  of  nature  and  the  law 
of  revelation,  depend  ail  human  laws ;  that  is  to  say,  no  human 
laws  should  be  sulTered  to  contradict  these.  There  arc,  it  is 
true,  a  great  number  of  indifferent  points,  in  which  both  the 
divine  law  and  the  natural  leave  a  man  at  his  own  liberty  ;  but 
which  are  found  necessary  for  the  Iwnefit  of  society  to  be 
restrained  within  certiiin  limits.  And  herein  it  is  that  human 
laws  have  their  greatest  force  and  efficacy ;  for  wiih  regard  to 
such  paints  as  me  not  indiflei'ent,  human  laws  are  only  declar- 
atory of,  and  net  in  subordination  to,  tlie  former.  To  instance 
in  the  case  of  murder:  thisJsexpresslyforbitlden  by  the  divine, 
and  demonstrably  by  the  natural  law ;  and  from  these  prohi* 
biljons  arises  the  true  unlawfulness  of  tliis  crime.  71iose 
human  laws  that  aimex  a  punishment  to  it,  do  not  at 
all  increase  its  moral  guilt,  or  superadd  any  fresli  obligation 
inforo  conscietiUae  to  abstain  Irom  ils  perpetration.  (3)  Nay,  if 
any  human  law  should  allow  or  enjoin  iis  to  commit  it,  we  are 
bound  to  transgress  that  human  law,  or  else  we  must  oflend 
botli  the  natural  and  the  divine.  But  with  regard  to  matters 
that  are  in  themselves  indifferent,  and  are  not  commanded  or 
forbidden  by  those  superior  laws;  such,  for  instance,  as  ex- 
porting of  wool  into  foreign  countries  ;  here  the  inferior  legis- 
lature has  scope  and  opportunity  to  interpose,  and  to  make 
that  acdon  unlawful  wliich  before  was  not  so. 


(s)  Secptnt,  p.J7. 
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If  man  were  to  live  in  a  state  of  nature,  unconnected  with 
other  individuals,  there  would  be  no  occasion  for  any  other 
laws,  than  the  law  of  nature  and  the  law  of  God.  Neither 
could  any  other  law  possibly  exist ;  for  a  law  always  supposes 
some  superior  who  is  to  make  it ;  and  in  a  state  of  nature  we 
are  all  equal,  without  any  other  superior  but  him  who  is  the 
Author  of  our  being.  But  man  was  formed  for  society ;  and, 
as  is  demonstrated  by  the  writers  on  this  subject  b,  is  neither 
capable  of  living  alone,  nor  indeed  has  the  courage  to  do  it 
However,  as  it  is  impossible  for  the  whole  race  of  mankind  to 
be  united  in  one  great  society,  they  must  necessarily  divide 
into  many;  and  form  separate  states,  commonwealdis,  and 
nations,  entirely  independent  of  each  other,  and  yet  liable  to 
a  mutual  intercourse.  Hence  arises  a  third  kind  of  law  to 
regulate  this  mutual  intercourse,  called  ^*  the  law  of  nations :" 
which,  as  none  of  these  states  will  acknowledge  a  superiority 
in  the  other,  cannot  be  dictated  by  any ;  but  depends  entirely 
upon  the  rules  of  natural  law,  or  upon  mutual  compacts, 
treaties,  leagues,  and  agreements  between  these  several  com- 
munities :  in  the  construction  also  of  which  compacts,  we  have 
no  other  rule  to  resort  to,  but  the  law  of  nature ;  being  the 
only  one  to  which  all  the  communities  are  equally  subject : 
and,  therefore,  the  civil  law  *  very  justly  observes,  tliat  quod  na- 
turalis  ratio  inter  omnes  homines  constituit,  vocatur  jus  gentiton^ 

Thus  much  I  thought  it  necessary  to  premise  concerning  [  4<4  ] 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fully  of  the  principal  subject 
of  this  section,  municipal  or  civil  law ;  that  is,  the  rule  by  which 
particular  districts;,  communities,  or  nations  are  governed; 
being  thus  defined  by  Justinian  ^  ^^jus  civile  est  quod  quisque 
^^  sibi  poptdus  constituit."  I  call  it  municipal  laiy,  in  com- 
pliance with  common  speech ;  for  though,  strictly,  that  ex- 
pression denotes  the  particular  customs  of  one  single  mtmt- 
cipium  or  free  town,  yet  it  may  with  sufficient  propriety  be 
applied  to  any  one  state  or  nation  which  is  governed  by  the 
same  laws  and  customs. 

• 

Municipal  law,  thus  understood,  is  properly  defined  to  be 
*'  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 

^  Puffendor^  1. 7.  c.  1.  coisp«red  with  Barbeyrac's  commenUry.     ^  ^.  1. 1. 9* 
^Jntt.  1.  8.  1. 
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*'  in  a  stale,  commRnding  what  is  right,  and  prohibiting  what 
'*  is  wrong."  Let  us  endeavour  to  explain  its  several  pro- 
perties, as  they  arise  out  of  this  definition. 

And,  first,  it  is  a  nile;  not  a  transient  sudden  order 
from  a  superior  to  or  concerning  a  particular  person ;  but 
something  permanent,  uniform,  and  universal,  llierefore 
s  particular  act  of  the  legislature  to  confiscate  the  goods  of 
Titius,  or  to  attaint  him  of  high  treason,  does  not  enter  into 
the  idea  of  a  municipal  law ;  for  the  o)ieration  of  this  act  is 
spent  upon  Titius  only,  and  has  no  relation  to  the  community 
in  general ;  it  is  rather  a  sentence  than  a  law.  But  an  act  to  de- 
clare that  the  crime  of  which  Titius  is  accused  shall  be  deemed 
high  treason  ;  this  has  permanency,  uniformity,  and  univers- 
ality, and,  therefore,  is  properly  a  rrtle.  It  is  also  called  a  rule, 
to  distinguish  it  from  advice  or  counsel,  which  we  are  at  liberty 
to  follow  or  not,  as  we  see  proper,  and  to  judge  upon  the  rea- 
sonableness or  unreasonableness  of  the  thing  advised  :  whereas 
our  obedience  to  the  laiu  depends  not  upon  our  approbation,  but 
upon  the  mailer's  xn'U.  Counsel  is  only  matter  of  persuasion, 
law  is  matter  of  injunction ;  counsel  acts  only  upon  the  willing, 
law  upon  the  unwilling  also. 

t  15  ]  It  is  also  called  a  rule,  to  distinguish  it  from  a  compact  or 
agreemenl;  for  a  compact  is  a  promise  proceeding  y)om  us, 
law  is  a  command  directed  to  us.  The  language  of  a  compact 
is,  "  I  will,  or  will  not,  do  thb ;"  that  of  a  law  is,  "  thou  shalt, 
*'  or  shalt  not,  do  it."  It  is  true  there  is  an  obligation  which 
a  compact  carries  witli  it,  equal  in  point  of  conscience  to  that 
of  a  law  ;  but  then  the  original  of  the  obligation  is  difiercnL 
In  compacts  we  ourselves  determine  and  promise  what  shall  be 
done,  before  we  are  obliged  to  do  it ;  in  lows,  we  are  obliged 
to  act  without  ourselves  determining  or  promising  any  thing  at 
all.     Upon  these  accounts  law  is  defined  to  be  "  a  nt/e." 

MuNiciFAi,  law  is  also  "  a  rule  of  civil  conduct."  This 
distinguishes  municipal  law  from  the  natural,  or  revealed  t 
the  former  of  which  is  the  rule  of  moral  conduct,  and  the 
latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule  of 
fcith.  These  regard  man  as  a  creature,  and  point  out  his 
duty  to  God,  to  himself,  and  to  his  neighbour,  considered!  in 
the  light  of  an  individual.     But  municipal  or  civil  law  regards 
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bim  also  as  a  citizen,  and  bound  to  other  duties  towards  lijs 
neighbour,  than  those  of  mere  nature  and  religion :  duties, 
which  he  has  engaged  in  by  enjoying  the  benefits  of  tiie  com- 
mon union;  and  which  amount  to  no  more  than  that  he  do  con- 
tribute, on  his  part,  to  the  subsistence  and  peace  of  tbesociety. 

It  is  likewise  "  a  t\A^ prescribed"  Because  a  bare  resolu- 
tion, confined  in  the  breast  of  the  legislator,  without  mani- 
festing itself  by  some  external  sign,  can  never  be  properly  a 
law.  It  is  requisite  that  tliis  resolution  be  notified  to  the 
people  who  arc  to  obey  it.  But  the  manner  in  which  this 
notification  is  to  be  made,  is  matter  of  very  great  indifference. 
It  may  be  notified  by  universal  tradition  and  long  practice, 
wliich  supposes  a  previous  publication,  and  is  the  case  of  the 
common  law  of  England.  It  may  be  notified,  wnd  voce,  by 
officers  a])poiiited  for  that  purpose,  as  is  done  with  regard  to 
proclamations,  and  such  acts  of  parliament  as  are  appointed 
to  be  publicly  read  in  churches  and  other  assemblies.  It  may,  [  IG  ] 
lastly,  be  notified  by  writing,  printing,  or  the  like ;  which  is 
tlie  general  course  taken  with  all  our  acts  of  parliament.  Yet, 
whatever  way  Is  made  use  of,  it  is  incumbent  on  die  piximul- 
gators  to  do  it  In  llie  most  public  and  perspicuous  manner ; 
not  like  Caligula,  who  (according  to  Dio  Cassius)  wrote  his 
laws  bi  a  very  small  character,  and  hung  them  up  on  high 
pillars,  the  more  effectually  to  ensnare  the  people.  There  is 
still  a  more  unreasonable  mctho<l  ttiaii  this,  which  is  called 
making  of  laws  ex  'post  facto .-  when  after  an  action  (indifferent 
in  itself)  is  committed,  the  legislator  then  for  the  first  time 
declares  it  to  have  been  a  crime,  and  inflicts  a  punishment 
upon  the  person  who  has  committed  it.  Here  it  Is  impossible 
that  the  party  could  foresee  that  an  action,  innocent  when  it 
was  done,  should  be  afterwards  converted  to  guilt  by  a  subse- 
quent law ;  he  had,  therefore,  no  cause  to  abstain  from  it ;  and 
all  punishment  for  not  abstaining  must  of  consequence  be  cruel 
L  and  unjust.*  All  laws  should  be,  therefore,  made  to  commence 

H  injuluro,  ami  be  notified  before  their  commencement ;  which 
H  is  implied  in  the  term  "prescribed."  But  when  this  rule  is  in 
H        the  usual  manner  notified,  or  prescribed,  it  is  then  the  subject's 

H  del 

■         of 


'  Such  laws  among  the  Romans  Hero  "  loAu/ae,   Itga  privatit  homituiut  rm- 

denomioued /•rnnlc'u,   or  private  laws,  "  giiri-,    id  mim  ^a  pnvAepum.    Nana 

"ACicao   (<fefej.  8.  19.  and   in  "  impiamMit :  mhUtUcnutelaa,ttH<il 

lionjiTD  dBMO,  IT.)  tliuiapeaks:  " iimucioiiui,   nihil   quad  minw  I'otc 

"  Plant  leget  taeniae,  vctanlAwdeaM  "  ciiilaiferre /louil." 
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business  to  be  thoroughly  acquainled  tlierewitli ;  lor  if  igno- 
rance of  what  he  might  know  were  admitted  as  a  legitimate 
excuse,  the  laws  would  be  of  no  effecl,  but  miglil  always  be 
eluded  with  impunity.  (*} 

But  farther:  municipal  law  is  "a  rule  of  civil  conduct 
*'  prescribe*!  in/  the  supreme  power  in  a  slate."  For  legislature, 
as  was  before  obsened,  is -the  greatest  act  of  superiority  that 
can  be  exercised  by  one  being  over  another.  Wherefore  it  is 
requisite  to  tlie  very  essence  of  a  low,  that  it  be  made  by  the 
supreme  power.  Sovereignty  and  legisluture  are,  indeed,  con- 
vertible terms;  one  cannot  subsist  without  the  other. 

This  will  naturally  lead  us  lulo  a  short  inquiry  concerning 
the  nature  of  society,  and  civil  government  {  and  the  natural, 
inherent  right  that  belongs  to  the  sovereignty  of  a  slate,  wher- 
ever that  sovereignty  be  lodged,  of  making  and  enforcing  laws. 

■-,_-■        The  only  true  and  natural  foundations  of  society  are  the 

wants  and  the  fears  of  individuals.      Not  that  we  can  believe, 

with  some  theoretical  writers,  that  there  ever  was  a  time  whe^i 

there  was  no  such  thing  as  society,  either  natural  or  civil ;  and 

that,  from  the  impulse  of  reason,  and  through  a  sense  of  their 

wants  and  weaknesses,    individuals  met  togetlier  in  a  large 

plain,  entered  into  ai]  original  contract,  and  chose  tlie  tallest 

man  present  to  be  their  governor.    This  notion,  of  an  actually 

existing  unconnected  state  of  nature.  Is  too  wild  to  be  seriously 

admitted ;  and  besides  it  is  plainly  contradictory  to  the  revealed 

^^^^^^      accounts  of  the  primitive  origin  of  mankind,  and  their  presen— 

^^^^^^H     Btiontwo  thousand  years  afterwards;  both  which  wereeiTccted 

^^^^^^P     by  the  means  of  single  families.   These  formed  the  first  natural 

^^^^^^      society,  among  themselves;  which,  every  day  extending  it's 

^^P  limits,  laid  the  first  though  Imperfect  rudiments  of  civil  or 

^H  political  society  :  and  when  it  grew  too  large  to  subsist  with 

^V  convenience  in  that  pastoral  stale  wherein  die  patriarchs  ap- 

^V  pear  to  liave  lived,  it  necessarily  subdivided  itself  by  various 

^^^^^V    turn 
^H  day 


iy  •  legal  fiction,  the  whole  teuion  of  purliamenl  i*  rondiletnJ  as 
cwo  clay,  and  thorcfure  an  act  of  parliamenl  wm  hold  to  o|>eraic  from  that 
day,  at  whatever  ptriod  of  the  u^iiun  i(  paited  in  fad.  Of  coanc  thi> 
1  great  many  itatutc*  into  tx  poil  facta  Inwi.  Bui  ll|i«  injtMliL-« 
vai  remedied  t>y  the  3SG.S.  c.  13.,  by  which  nil  acta,  in  whkh  n  specific 
day  it  not  provided,  are  directed  to  take  their  oonimetu-enient  rrom  I'le 
day  on  which  thoy  t*<^i*  the  royal  oHcnt. 
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migrations  into  more.     Afterwards,  as  agriculture  increased^ 
which  employs  a^d  can  maintain  a  much  greater  number  of 
hands,  migrations  became  less  frequent :  and  various  tribes, 
which  had  formerly  separated,  reunited  again ;  sometimes  by 
compulsion  and  conquest,  sometimes  by  accident,  and  some- 
times, perhaps,  by  compact.     But  though  society  had  not  its 
formal  beginning  from  any  convention  of  individuals,  actuated 
by  their  wants  and  their  fears :  yet  it  is  the  sense  of  their  weak- 
ness and  imperfection  that  keeps  mankind  together,  that  de- 
monstrates the  necessity  of  this  union  :    and  tha  t,  therefore, 
the  solid  and  natural  foundation,  as  well  as  the  cement,  of  civil 
society.     And  this  is  what  we  mean  by  the  original  contract 
of  society ;  which,  though  perhaps  in  no  instance  it  has  ever 
been  formally  expressed  at  the  first  institution  of  a  state;  yet 
in  nature  and  reason  must  always  be  understood  and  implied, 
in  the  very  act  of  associating  together :  namely,  that  the  whole    [  4B  3 
should  protect  all  it's  parts,  and  that  every  part  should  pay 
obedience  to  the  will  of  the  whole ;  or,  in  other  words,  that  the 
community  should  guard  the  rights  of  each  individual  mem- 
ber, and  that  (in  return  for  this  protection)  each  individual 
should  submit  to  the  laws  of  the  community ;  without  which 
submission  of  all  it  was  impossible  that  protection  could  be 
certainly  extended  to  any. 

For  when  civil  society  is  once  formed,  government  at  the 
same  time  results,  of  course,  as  necessary  to  preserve  and  to 
keep  that  society  in  order.  Unless  some  superior  be  consti- 
tuted, whose  commands  and  decisions  all  the  members  are 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  nature, 
without  any  judge  upon  earth  to  define  their  several  rights, 
and  redress  their  several  wrongs.  But,  as  all  the  members 
which  compose  this  society  were  naturally  equal,  it  may  be 
asked,  in  whose  hands  are  the  reins  of  government  to  be  en- 
trusted ?  To  this  the  general  answer  is  easy ;  but  the  appli- 
cation of  it  to  particular  cases  has  occasioned  one  half  of  those 
mischiefs,  which  are  apt  to  proceed  from  misguided  political 
zeal,  in  general,  all  mankind  will  agree  that  government 
should  be  reposed  in  such  persons,  in  whom  those  qualities 
are  most  likely  to  be  found,  the  perfection  of*  which  is  among 
the  attributes  of  him  who  is  emphatically  styled  the  Supreme 
Being;  the  three  grand  requisites,  I  mean  of  wisdom,  of 
goodness,  and  of  power:  wisdom  to  discern  the  real  interest 
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of  the  community ;  goodness  to  endeavour  always  to  pursue 
that  real  interest ;  and  strength,,  or  power,  to  carry  this  know- 
ledge and  intention  into  action.  These  are  the  natural  found- 
ations of  sovereignty,  and  these  aie  tlie  requisites  that  ought  to 
be  found  in  every  well-constituted  frame  of  government. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  my  business  or 
intention  to  enter  into  any  of  them.  However  they  begani 
[  49  ]  or  by  what  right  soever  they  subsist,  there  is  and  must  be  in 
all  of  them  a  supreme,  irresistible,  absolute,  uncontrolled  au- 
thority, in  which  the  jura  mmma  imperii,  or  the  rights  of 
sovereignty  reside.  And  this  authority  is  placed  in  those 
hands,  wherein  (according  to  the  opinion  of  the  founders  of 
such  resjiective  states,  eidier  expressly  given,  or  collected 
fi-om  their  tacit  approbation,)  tlie  qualities  requisite  for  su- 
premacy, wisdom,  goodness,  and  power,  ore  the  most  likely  to 
be  found. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government ;  the  first  when  the 
sovereign  power  is  lodged  in  an  aggregate  assembly,  consisting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy ;  the  second,  when  it  is  lodged  in  a  council,  com- 
posed of  select  members,  and  titen  it  is  staled  an  aristocracy; 
the  last,  when  it  is  entrusted  in  the  hands  of  a  single  person, 
and  then  it  takes  the  name  of  a  monarchy.  All  other  species 
of  government,  tliey  say,  are  either  corruptions  of,  or  reducible 
lo,  these  tliree. 

By  the  sovereign  |>ower,  as  was  before  observed,  is  meant 
the  making  of  laws;  for  wherever  that  power  resides,  all 
others  must  conform  to,  and  be  directeil  by  it,  whatever  ap- 
pearance the  outward  form  and  administration  of  the  govern- 
ment may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legislature  lo  alter  that  form  and  administration  by  a  new  edict 
or  rule,  and  to  put  tlie  execution  of  ilie  laws  into  whatever 
hands  it  pleases ;  by  constituting  one,  or  a  lew,  or  many  exe- 
cutive mngiatrates  :  and  all  the  other  powers  of  the  stiite  must 
obey  the  legislative  power  in  the  discharge  of  their  several 
functions,  or  else  the  constitution  is  at  an  end. 
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In  a  democracy,  where  the  right  of  makiDg  laws  resides 
in  the  people  at  large,  public  virtue,  or  goodness  of  intention, 
is  more  likely  to  be  found,  than  either  of  the  other  qualities 
of  government.  Popular  assemblies  are  frequently  foolish 
in  their  contrivance,  and  weak  in  their  execution;  but 
generally  mean  to  do  the  thing  that  is  right  and  just,  and 
have  always  a  degree  of  patriotism  or  public  spirit  In 
aristocracies  there  is  more  wisdom  to  be  found  than  in  the  [  50  ] 
other  frames  of  government ;  being  composed,  or  intended  to 
be  composed,  of  the  most  experienced  citizens :  but  there  is 
less  honesty  than  in  a  republic,  and  less  strength  than  in  a 
monarchy.  A  monarchy  is,  indeed,  the  most  powerful  of 
any ;  for  by  the  eptire  conjunction  of  the  legislative  and  exe- 
cutive powers,  all  the  sinews  of  government  are  knit  together, 
and  united  in  the  hands  of  the  prince;  but  then  there  is  immi- 
nent danger  of  his  employing  that  strength  to  improvident  or 
oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  them, 
their  several  perfections  and  imperfections.  Democracies 
are  usually  the  best  calculated  to  direct  the  end  of  the  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall  be 
obtained;  and  monarchies  to  carry  those  means ^ into  exe- 
cution. And  the  antients,  as  was  observed,  had  in  general  no 
idea  of  any  Other  permanent  form  of  government  but  these 
three :  for  though  Cicero '  declares  himself  of  opinion,  ^^  esse 
**  cptime  constitutam  rempuUicamy  quae  ex  tribus  generibus  illiSf 
<*  regalij  optimoy  et  popidariy  sit  modice  confusa ;"  yet  Tacitus 
\xe9LX&  this  notion  of  a  mixed  government,  formed  out  of  them 
all,  and  partaking  of  the  advantages  of  each,  as  a  visionary 
whim,  and  one  that,  if  effected,  could  never  be  lasting  or 
secure.  % 

But,  happily  for  us  of  this  island,  the  British  constitu- 
tion has  long  remained,  and  I  trust  will  long  continue,  a  stand- 
ing exception  to  the  truth  of  this  observation.     For,  as  with 

'  In  his  fragmentB  d^rtp.  /,  3.  '* forma  laudarifacUnU  guam  ewtnire, 

*  '*  CunctoM  nationet  et  urbe$ppopuius,  ^  vel,  si  evenii,  haud  dmiuma  eite  pq^ 

"  outpHmores,  out  anguU  rtgunt :   de-  •'  test,"  Ann*  /.  4.  c.  SS. 

**  lecta  ex  hu  €t  amiodata  reipnblkae  -   « 

•  •  • 
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us  the  executive  power  of  the  laws  is  lodged  in  a  »>ingle  per- 
son, they  Iiave  all  the  advantages  of  strengtii  and  dispatch, 
tliat  are  to  be  found  in  the  most  absolute  monarch}' :  and  as 
the  legislature  of  the  kingdom  is  entrusted  to  three  distinct 
powers,  entirely  independent  of  each  other  ;  first,  the  king ; 
secondly,  the  lords  spiritual  and  temporal,  which  is  an  arlsto- 
cratical  assembly  of  persons  selected  for  their  piety,  their 
birth,  their  wisdom,  their  valour,  or  tlieir  property :  and, 
L  SI  2  thirdly,  the  house  of  commons,  freely  chosen  by  the  people 
from  among  themselves,  which  makes  it  a  kind  of  demo- 
cracy ;  as  this  aggregate  body,  actuated  by  different  springs, 
and  attentive  to  different  Interests,  composes  the  British  par- 
liament, and  has  the  supreme  disposal  of  every  thing ;  there 
can  no  inconvenience  be  attempted  by  either  of  the  three 
branches,  but  will  be  withstood  by  one  of  the  other  two ; 
each  branch  being  armed  with  a  negative  power,  sufRcient 
to  repel  any  innovation,  which  it  shall  tliink  inexpedient  or 
dangerous. 

Here  then  is  lodged  the  sovereignty  of  tlie  British  con- 
slitution  ;  and  lodged  as  beneficiiilly  as  is  possible  for  society. 
For  in  no  other  stia)>e  could  we  be  so  certain  of  finding  the 
three  great  qualities  of  government  so  well  and  so  liappily 
united.  If  the  supreme  power  were  lodged  in  any  one  of 
the  three  branches  separately,  we  must  be  exposed  to  the 
inconveniences  of  either  absolute  monarchy,  aristocracy,  or 
democracy  ;  and  so  wont  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wisdom,  or  power.  If  it  were 
lodged  in  any  two  of  the  branches  :  for  uiatance,  in  the  king 
and  house  of  lords ;  our  laws  might  be  providently  made, 
and  well  executed,  but  they  might  not  always  have  the  good 

Eof  the  people  in  view :  if  lodged  in  the  king  and  commons^ 
we  should  want  thot  circumspection  and  mediatory  caution, 
which  the  wisdom  of  the  peers  is  to  afford :  if  the  supreme 
rights  of  legislature  were  lodgetl  in  the  two  houses  onlyi 
and  the  king  had  no  negative  upon  tlieir  proceedings,  they 
might  be  tempted  to  encroach  iiimn  the  royal  prerogative, 
or  perliaps  to  abullsh  the  kingly  office,  and  thereby  weaken 
(if  not  totally  destroy)  the  strength  of  die  executive  power. 
j}ui  the  constitutional  government  of  this  island  is  so  admira- 
bly tempered  and  compounded,  that  nothing  can  endanger 
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or  hurt  it,  bat  destroying  the  equilibrium  of  power  between 
<Hie  branch  of  the  legislature  and  the  rest.  For  if  ever  it 
should  happen  that  the  independence  of  any  one  of  the  three 
should  be  lost,  or  that  it  should  become  subservient  to  the 
views  of  either  of  the  other  two,  there  would  soon  be  an 
end  of  our  constitution.  The  legislature  would  be  changed  [  52  ] 
from  that,  which  (upon  the  supposition  of  an  original  con- 
tract, either  actual  or  implied)  is  presumed  to  have  been 
originally  set  up  by  the  general  consent  and  fundamental  act 
of  the  society :  and  such  a  change,  however  effected,  is  ac- 
cording to  Mr.  Locke^  (who  perhaps  carries  his  theory  too 
fiir)  at  once  an  entire  dissolution  of  the  bands  of  government ; 
and  the  people  are  thereby  reduced  to  a  state  of  anarchy, 
with  liberty  to  constitute  to  themselves  a  new  legislative 
power.    ^ 


Having  thus  cursorily  considered  the  three  usual  species 
of  government,  and  our  own  singular  constitution,  selected 
and  compounded  from  them  all,  I  proceed  to  observe,  that, 
as  the  power  of  making  laws  constitutes  the  supreme  autho- 
rity, so  wherever  the  supreme  authority  in  any  state  resides, 
it  is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
words  of  our  definition,  to  prescribe  the  rule  of  civil  action. 
And  this  may  be  discovered  from  the  v^y  end  and  institu- 
tion of  civil  states.  For  a  state  is  a  collective  body,  composed 
of  a  multitude  of  individuals,  united  for  their  safety  and  con- 
venience, and  intending  to  act  together  as  one  man.  If  it 
therefore  is  to  act  as  one  man,  it  ought  to  act  by  one  uniform 
will.  But,  inasmuch  as  political  communities  are  made  up 
of  many  natural  persons,  each  of  whom  has  his  particular 
will  and  inclination,  these  several  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  disposed  into  a 
lasting  harmony,  so  as  to  constitute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  otherwise 
produced  than  by  a  political  union  ;  by  the  consent  of  all 
persons  to  submit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  more  assemblies  of  men,  to  whom  the 
autbori^  is  entrusted  :  and  this  will  of  that  one  nwi, 
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or  assemblage  of  men,  is  in  ilifierent  stales,  nccordlug  to  their 
different  constitutions,  understood  to  be  lav. 


Thus  far  as  to  the  right  of  the  supreme  power  to  make 
laws  ;  but  farther,  it  is  it's  dutj/  hkewise.  For,  since  the  re- 
[  53  ]  spective  members  are  bound  to  conform  themselves  to  the 
will  of  the  state,  it  is  expeilient  that  they  receive  directions 
from  the  state  declaratory  of  that  it's  will.  But,  as  it  is 
impossible,  in  so  great  a  multitude,  to  give  injunctions  to 
every  irarticular  man,  relative  to  each  parliculiu-  action,  it  is 
therefore  incumbent  on  the  state  to  establish  general  rules, 
for  the  perpetual  information  and  direction  of  all  persons  in 
all  points,  whether  of  positive  or  negative  duty.  And  this, 
in  order  that  every  man  may  know  what  to  look  npon  as  his 
own,  what  as  aiiothei''s ;  what  absolute  and  what  relative  du~ 
ties  are  required  at  his  hands  ;  what  is  to  be  esteemed  honest, 
disbooesti  or  indifferent ;  what  degree  every  man  retains  of 
his  natural  liberty ;  what  he  has  given  up  as  the  price  of  the 
benefits  of  society  ;  and  after  what  manner  each  person  is  to 
moderate  the  use  and  exercise  of  those  rights  which  the  slate 
assigns  him,  in  order  to  promote  and  secure  the  public  tran- 
quillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition  is  (I  tnist)  sufficiently  evident :  that 
"  vmnieipal  lam  is  a  t-ule  of  civil  conduct  prescribed  by  the  su- 
"  prrme  power  in  a  slate."  1  proceed  now  to  the  latter  branch 
of  it;  that  it  is  a  rule  so  prescribed,  "  commanding  what  is 
"  right,  and  prohibiting  what  is  wrong," 


Now,  in  order  to  do  this  completely,  it  is  first  of  all  ne- 
cessnry  that  the  boundaries  of  right  and  wrong  be  established 
and  ascertained  by  law.  And  when  this  is  once  done,  it  will 
follow  of  course  tlist  it  is  likewise  the  business  of  the  law, 
consideml  as  a  rule  of  civil  conduct,  to  enforce  these  rights. 
Mid  to  restrain  or  redress  these  wrongs.  It  remains,  there- 
fore, only  to  consider  in  what  mimner  tlie  law  is  said  to 
ascertain  tlie  boundaries  of  right  and  wrong;  and  the 
methods  which  it  takes  to  command  the  ona  an<l  prohibit  the 
other. 
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FoK  this  purpose  everj'  law  vaay  be  sHid  to  consist  of  several 
parts ,  one,  declaratory ;  whereby  the  rights  to  be  observed, 
and  the  wrongs  to  be  eschewed,  are  clearly  defined  and  laid 
down  :  another,  direetoni!  whereby  the  subject  is  instructed  [  54  ] 
and  enjoined  to  obsenc  those  rights,  and  to  abstain  from  the 
coiiimissiDn  of  those  wrongs:  a  third,  remedial;  whereby  a 
metliod  is  pointed  out  to  recover  a  man's  private  rights,  or 
redress  Jiis  private  wrongs:  to  which  may  be  added  a  fourth, 
usually  termed  the  sanction,  or  viatlicaforj/  branch  of  the  law ; 
whereby  it  is  signified  what  evil  or  (jenally  shall  be  incurred 
by  such  as  commit  any  public  wrongs,  and  transgress  or  ne- 
glect their  duty. 

With  regard  to  the  first  of  these,  the  decfarafoiy  part  of 
the  municipal  law,  this  depends  not  so  much  upon  the  law  of 
revelation  or  of  nature,  as  upon  the  wisdom  and  will  of  the 
legislator.  This  doctrine,  which  before  was  slightly  touched, 
deserves  a  more  particular  explication.  Those  rights  then 
which  Gwl  and  nature  have  established,  and  which  are  there- 
fore called  natural  rights,  such  as  are  life  and  liberty,  need 
not  the  aid  of  human  laws  to  be  more  el^ctually  invested  in 
every  man  than  they  are ;  neither  do  they  receive  any  addi- 
tional strength  when  declared  by  the  municipal  laws  to  be 
inviolable.  On  the  contrarj',  no  human  legislature  has  |>ower 
to  abridge  or  destroy  them,  nnless  the  owner  shall  himself 
commit  some  act  that  amounts  to  a  forfeiture-  Neither  do 
divine  or  natural  duliet  (such  as,  for  instance,  the  worship 
of  God,  the  maintenance  of  children,  and  the  like)  receive 
any  stronger  sanction  from  being  also  declared  to  bo  duties 
by  the  law  of  tlie  land.  The  case  is  the  same  as  to  crimes 
and  misdemesnors,  that  are  forbidden  by  the  superior  laws, 
and  therefore  styled  mala  in  se,  such  as  murder,  theft,  and 
perjury ;  which  contract  no  additional  turpitude  from  being 
declared  unlawful  by  the  inferior  legislature.  (5)  For  that 
legislature  in  all  these  cases  acts  only,  as  was  before  observed, 
in  subordination  to  the  great  lawgiver,  transcribing  and  pub- 
lishing his  precepts.  So  that,  upon  the  whole,  the  declara- 
tory part  of  the  municipal  law  has  no  force  or  ojieration  at 
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all,  with  regard  to  action§  that  are  naturally  and  intrinsically 
right  or  wrong. 

r  55  1  But,  witli  regtird  to  things  in  themselves  indifferent,  the 
case  is  entirely  altered.  Tliese  become  either  right  or  wrong, 
just  or  nnjust,  duties  or  misdeniesnors,  according  as  the  mu- 
nicipal legislature  sees  proper,  for  promoting  the  welfare  of 
(he  society,  and  more  effectually  carrying  on  tlie  puqxtses  of 
civil  life.  Tlius  our  own  common  law  has  declared,  thnt  i)ie 
goods  of  the  wife  do  instantly  upon  marriage  become  the 
property  and  right  of  tlie  husband ;  and  our  statute  law  has 
declai'ed  all  monopolies  a  public  offence ;  yet  that  right  and 
this  offence  have  no  foundation  in  nature ;  but  are  merely 
created  by  the  law,  for  the  purposes  of  civil  society.  And 
sometimes,  where  the  thing  itself  has  its  rise  from  the  law  of 
nature,  tlie  particular  circumstances  and  mode  of  doing  it 
become  right  or  wrong,  as  the  laws  of  the  land  shall  direct. 
Thus,  for  instance,  in  civil  duties;  obedience  to  superiors  is 
the  doctrine  of  revealed  as  well  as  natural  religion ;  but  who 
those  superiors  shall  be,  and  in  what  circumstances,  or  to 
what  degrees  they  shall  be  obeyed,  it  is  tlie  province  of  hu- 
man laws  to  determine.  And  so,  as  to  injuries  or  crimes, 
it  must  be  left  to  our  own  legislature  to  decide,  in  what 
cases  the  seizing  another's  cattle  shall  amount  to  a  trespass  or 
a  tlieU ;  and  where  it  shall  he  a  justifiable  action,  as  when  a 
landlord  takes  them  by  way  of  distress  for  rent. 

Thus  much  for  the  declaredoiy  part  of  the  municipal  law  j 
and  the  directory  stands  much  upon  the  same  footing;  for  this 
virtually  includes  the  former,  the  declaration  being  usually 
collected  from  die  direction.  The  law  that  says,  "  TIiou  shalt 
'*  not  steal,"  implies  a  declaration  Uiat  stealing  is  a  crime. 
And  we  have  seen'  lliat,  in  things  naturally  indifferent,  the 
very  essence  of  right  and  wrong  depends  upon  the  direction 
of  the  laws  to  do  or  to  omit  thcni. 

The  remedial  part  of  the  law  b  so  necessary  a  consequence 

of  the  former  two,  that  laws  must  be  very  vague  and  impcr- 

[  56  ]    feet  widiout  it.     For  in  vain  would  rights  be  declared,  in  vain 
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directet)  to  be  observed,  if  tliere  were  no  niethotl  of  recover- 
ing and  asserting  those  rights,  when  wrongfully  withheld  or 
invaded.  Tliis  is  wliat  we  mean  properly,  when  we  speak  of 
the  protection  of  the  law.  When,  lor  instance,  the  dedaror- 
iary  part  of  the  law  has  said,  "  tliat  the  field  or  inheritance, 
**  which  belonged  to  Titius's  father,  is  vested  by  his  death  in 
"  'Htius :"  and  the  directory  part  has  "  forbidden  any  one  to 
"  enter  on  another's  property,  without  the  leave  of  tlie 
"  owner:"  if  Gaius,  after  this,  will  presume  to  take  posses- 
sion of  the  land,  the  remedial  part  of  the  law  will  then  inter- 
pose it's  office ;  will  make  Gaius  restore  the  possession  to 
Titiu!,  and  also  pay  him  damages  for  the  invasion. 

With  r^prd  to  the  sanclion  of  laws,  or  the  evil  that  may 
attend  the  breach  of  public  duties  ;  it  is  observed,  that  human 
legislators  have  for  the  most  part  chosen  to  nmke  the  sanction 
of  their  laws  rather  vindicatory  than  i-enmneralory,  or  to  con- 
sist rather  in  punishments,  than  in  actual  particular  rewards. 
Because,  in  the  first  place,  the  quiet  enjoyment  and  protec- 
tion of  all  our  civil  rights  and  liberties,  which  are  the  sure 
and  general  conseijuence  of  obedience  to  the  municipal  law, 
are  in  themselves  the  best  and  most  valuable  of  all  rewards. 
Because  also,  were  the  exercise  of  every  virtue  to  be  enforced 
by  the  proposal  of  particular  rewards,  it  were  impossible  lor 
any  slate  to  furnish  stock  enough  for  so  profuse  a  bounty. 
And  farther,  because  the  dread  of  evil  is  a  much  more  forci- 
ble principle  of  human  action  tlian  the  pros|7ect  of  good". 
For  which  reasons,  though  a  prudent  bestowing  of  rewards 
is  sometimes  of  exquisite  use,  yet  we  find  that  those  civil 
laws,  which  enforce  and  enjoin  our  duty,  do  seldom,  if  ever, 
propose  any  privilege  or  gitl  to  such  as  obey  the  law ;  but  do 
constantly  come  armed  with  a  penalty  denomiced  against 
transgressors,  either  expressly  defining  the  nature  and  quan- 
tity of  the  punishment,  or  else  leaving  it  to  the  discretion  of 
ihe  judges,  and  those  who  are  entrusted  with  the  care  of  put- 
ting the  laws  in  execution. 

Of  bU  the  parts  of  a  law  the  most  effectual  is  the  vindica-    [  57  ] 
tory.     For  it  "is  but  lost  labour  to  say,  "  do  this,  and  avoid 

•  Locke,  Hum.  Vai.  b.  8.  c.  !1. 
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**  that,"  unless  we  also  declare,  "  this  ih&U  be  the  coiise- 
"  (juence  of  your  non-compliance."  We  must  therefore 
observe,  that  the  main  strength  nntl  force  of  a  law  consists  in 
the  [lenalty  annexed  to  It.  Herein  Is  to  be  found  the  prin- 
cipal obligation  of  human  laws. 

Legislators  and  their  law*  are  said  to  compel  and  oblige  ,■ 
not  that  by  any  natural  violence  they  so  constrain  a  man,  as 
to  render  it  impossible  for  him  to  act  otherwise  tlian  as  they 
direct,  which  is  the  strict  sense  of  obligation ;  but  because, 
by  declaring  and  exhibiting  a  penalty  against  ofTenders,  they 
bring  it  to  pass  that  no  man  can  easily  choose  to  transgress 
the  law;  since,  by  reason  of  the  impending  correction,  com- 
pliance is  in  a  high  degree  preferable  to  disobedience.  And, 
even  where  rewards  are  proposed  as  well  us  punishments 
threatened,  the  obligation  of  the  law  seems  chiefly  to  consist 
in  the  penalty  :  for  rewards,  in  their  nature,  can  only /jnsiwt/c 
and  allure  t  nothing  is  compulsory  but  punishment. 

It  is  true,  it  liath  been  liolden,  and  X'cry  justly,  by  the 
principal  of  our  clhlcal  writers,  that  human  laws  are  binding 
upon  men's  consciences.  But  if  that  were  tlie  only  or  most 
forcible  obligation,  the  good  only  would  regard  the  laws,  and 
the  bad  would  set  them  at  defiance.  And,  true  as  tliis  prin- 
ciple is,  it  must  still  be  understtMsd  with  some  restriction. 
It  holds,  I  apprehend,  as  to  rights ;  anil  that,  when  the  law 
has  determined  the  field  to  belong  to  Xltius,  It  is  matter  of 
conscience  no  longer  to  witlihold  or  lo  invade  it.  So  also  in 
regard  to  ttaiwal  duties^  and  such  ofTences  as  are  mala  in  ae  .- 
here  we  are  bound  in  conscience,  because  we  are  hound  by 
superior  laws,  before  those  human  laws  were  in  being,  to 
perform  the  one,  and  abstain  from  the  other,  but  in  relation 
tn  those  laws  which  enjoin  only  jiositive  duties,  and  forbid  only 
such  things  as  arc  not  mala  in  sc,  but  tnala  prohidi/a  merely, 
[  58  ]  without  any  intermixture  of  moral  guilt,  annexing  a  )>enalty 
to  non-compliance' ;  here  I  apprehend  conscience  Is  no  farther 
concerned,  than  by  directing  a  submission  to  the  penalty, 
in  cose  of  our  breach  of  those  laws :  for  oilierwise  t)ie  mul- 
titude of  penoi   laws   in  a  state  would  not  only  be  looked 

lit  Yui.  II.  f.  rn). 
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upon  as  an  impolitic,  but  would  also  be  a  very  wicked  thing ; 
if  every  such  law  were  a  snare  for  the  conscience  of  the  sub- 
ject- But  in  these  cases  the  alternative  is  offered  to  every 
man ;  *'  either  abstain  from  this,  or  submit  to  such  a  penalty;" 
and  his  conscience  will  be  clear,  whichever  side  of  the  alter- 
native he  tliinks  proper  to  embrace.  Thus,  by  the  statutes 
for  preserving  the  game,  a  penalty  is  denounced  against  every 
unqualilied  person  that  kUls  a  hare,  and  against  every  person 
who  possesses  a  partridge  in  August.  And  so,  too,  by  otiier 
statutes,  pecuniary  penalties  are  inflicted  for  exercising  trades 
without  serving  an  apprenticeship  tliereto,  for  not  burying  the 
dead  in  woollen,  for  not  performing  statute-work  on  the 
public  roads,  and  for  innumerable  other  positive  misde* 
mesnors.  Now  these  prohibitory  laws  do  not  make  the 
transgression  a  moral  offence,  or  sin:  the  only  obligation  in 
conscience  is  to  submit  to  the  penalty,  if  levied.  It  must  how- 
ever be  observed,  that  we  are  here  speaking  of  laws  that  are 
simply  and  purely  penal,  where  the  thing  forbidden  or  enjoined 
is  wholly  a  matter  of  indifference,  and  where  the  penalty 
inflicted  is  an  adequate  compensation  for  the  civil  inconve- 
nience supposed  to  arise  ^m  the  offence.  But,  where  dis- 
obedience to  the  law  involves  in  it  also  any  degree  of  public 
mischief  or  private  injury,  there  it  fells  within  our  former 
distinction,  and  is  also  an  offence  against  conscience".  {6) 

"  Z.a pare  iHirnnlii  obligat  lanlum  ud    jjofnnni,        (Sandcraon    rfe     cinacknl. 
pxnam,  nan  item  ad  eiUpam  :  la  poena-     Mtgal.  pnul.  vUi.  §  17.  21. 


(6)  The  obligatioD  of  human  laws  is  one  of  the  mosl  importunt  subjects 
which  CBQ  occur  in  an  elementary  treatise  of  law.  Jeremy  Taylor,  who 
examinea  It  at  full  length,  and  states  the  arguments  on  both  sides  with  hi) 
usual  copiousness  and  ingenuity,  tells  us,  that  some  of  the  foreign  casuisca 
thought  it  a  question  ta  difficult  as  not  to  be  capable  of  ttctemiinadon, 
except  by  the  Pope  in  Cathedra.     Rule  of  Conscience,  b.  3-  c.  I. 

Vet,  upon  geueral  principles,  a  solution  for  all  practical  purposes  seems 
not  very  difficult.  Fint,  It  will  hardly  be  disputed  that  obedience  to  the 
just  laws  of  our  country,  merely  as  such,  is  a  moral  duty.  Not  to  appeal 
to  the  conclusive  test  of  scriptural  authority  for  this,  there  are  sufficient 
grounds  in  reason  alone  to  establish  it.  Taylor,  alluding  to  both,  tialls  it 
"  certain  as  an  article  of  faith,  and  as  necessary  as  any  other  rule  of  man- 
ners," Nor,  secondly,  should  it  be  qnestioned  on  the  other  hand,  that  if 
ever  the  lawsof  God  and  man  are  at  variance,  the  former  are  to  be  obeyed 
in  derogatiou  of  ihc  latter,  bvcauae  the  source  of  the  most  binding  autho- 
rity 
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I  HAVE  now  gone  tlirough  the  definition  laid  down  of  a 
aiunicipal  law :  and  have  shewn  thiit  it  is  "  a  rule  —  of  civil 
"  conduct — prescribed  —  by  the  supreme  power  in  a  state— 

rity  which  human  laws  can  have,  is  that  the  power  of  the  lawgiver  is 
derived  from  God ;  and  that  power  is  clearly  ab  jsed  and  misapplied  when- 
ever ic  exerti  itself  in  opposition  to  the  known  will  of  God.  But,  thirdly, 
the  fint  presumption  ought  to  be  oj^in^t  the  existence  of  that  alniBei  it 
must  be  taken,  till  (he  conlrarj  be  proved,  that  the  human  law  is  juit,  and 
not  opposed  to  the  divine  law.  This  also  rests  as  well  on  scriptural 
grounds  ns  on  the  deducliona  of  reason.  And,  therefore,  fourthly,  the 
burthen  of  proof,  and  the  moral  responsibility  in  case  of  error,  lie  on  him 
who  disobeys,  that  is,  on  him  who  sets  up  his  own  undentanding  of  the 
divine  law  as  a  ground  in  consciunoe  for  refusing  to  submit  to  the  law- 
fully constituted  legislature  of  his  country- 

Ujioo  these  grounds  the  practical  conclusion  is,  that  disobedience  a 
always  presumptively  wrong  in  morals,  though  it  may  be  justifiable  in  the 
one  cose  suppmed,  of  a  contradiction  between  divine  and  human  laws; 
but  that  it  Elands  in  all  cases  upon  the  serious  responsilntity  of  the  party 
disobeying. 

Two  other  predicanicnts  arc  put  in  the  text ;  first,  where  the  human 
law  afiirtna  the  divine  in  n  matter  not  indifferent  in  itself,  as,  for  example, 
where  it  fortnds  theft  In  this  case  the  text  lays  down  'hat  it  is  dedBra- 
tory  only,  and  of  no  independent  force  or  operation  at  all ;  in  orher 
words,  that  he  who  steals  is  neither  more  nor  less  guilty  in  morel),  than  if 
there  were  no  such  law.  But  this  cannot  be,  if  it  be  true  that  obedience 
to  the  just  laws  of  our  country  it  in  itself  a  moral  duty,  because  then  the 
obligation  of  this  last  is  added  to  that  of  the  divine  law,  and  a  breach  of 
it  shews  a  contempt  of  the  authority  both  of  God  and  man.  If  it  be  an 
o^nce  in  morals  to  disobey  just  human  laws,  when  they  stand  alone,  it  can- 
not be  less  an  offence,  or  cease  to  be  an  offence  against  them,  if  they 
^^^^^^^         are  broken  when  in  concurrence  with  the  divine  law. 

^^^^^^^  Secondly,  where  the  human   law  commands  or  prohibits  in  a  matter 

^^^^^^H  partly  indilferent.  In  this  case  the  author  says,  that  the  conscience  is 
^^^^^^V  only  concerned  in  the  payment  of  the  penally  imposed  on  disobedience. 
^^^^^^^  Perhaps  we  shall  And  presently,  when  we  consider  the  principle  of  obe- 
^^^P  dience  to  the  laws,  that  no  matter  can  be  purely  indifferent,  upon  which 

^^H  the  law  acti  by  way  of  prohibition  or  comniand.     But  in  the  mean  lime 

^^^■^^^  the  opinion  seems  a  little  inconsistent  with  other  parts  of  the  teicl, 
^^^^^^^L  because  it  admits  that  a  part  of  the  low  at  least  (the  penal  part)  has  a 
^^^^^^^P  binding  force  on  the  conwience.  To  escape  this,  It  is  said  that  the  law  n 
^^^^^^^K  to  be  understood  as  offering  an  alternative,  and  that  the  lawgiver  did  not 
^^^^^^^H  intend  the  penalty  as  a  pimishment,  but  ai  a  compensation.  This  i>  not 
^^^^^^^B  very  intelligible  when  reduceil  to  practice;  compensation  forwhat  and  to 
^^^^^^^^m  whom?  —  tome  injury  to  some  person  or  body  is  assumed  in  the  very 
^^^^^^^P  notion  of  ronipensation ;  and,  in  the  ca*e  before  ui,  that  injury  must 
^^^^^^  flow  from  the  breach  of  the  law ;  to  that  the  hypoiheus  u,  that  the  legit- 
^^^  lature,  waiDg  that  a  certain  thing  cannot  be  done  vrithout  injury,  deHber- 

^V  Mely 
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"  comuiaiidiDg  what  is  right,  and  prohibiting  what  is  wrong:" 
in  the  explication  of  which  I  have  endeavoured  to  interweave 
a  few  useful  principles  concerning  the  nature  of  civil  govern- 


ately  agree*  that  it  ihRll  be  done  by  any  one  who  will  pay  m  taudi  money 
for  doing  it ;  and  it  clothes  tliii  agreement  and  permiuiun  in  the  fbrm  of 
a  direct  prohitntion. 

But  even  thii  explanntion  will  rot  seri-e  in  the  comnion  cnse,  in  which, 
on  default  or  inability  of  payment,  the  punishment  is  whipping  or  impri- 
sonment; a  fine  puid  to  the  king,  the  representative  of  the  injured  com- 
munity, may  be  conceived  to  be  compensation.  But  in  the  case  now 
iiippoaed,  it  muEt  be  said,  that  the  legislature  allows  any  man  to  do  a 
given  act  by  the  hypothesis  injurious  to  the  community,  who  will  coro- 
peosate  it  for  that  injury,  by  submitting  quietly  to  be  whipped. 

Penalty,  of  whatever  kind,  U  only  Hnolhernamc  for  punishment;  and 
punishment,  as  the  author  himself  telli  ut,  in  vol.  iv.  p.  II,  u  not  imposed 
for  the  sake  of  atonement  or  expiation,  but  as  a  precaution  against  future 
oflcnces.  The  Bmount  of  the  penalty  may  indicate  the  importance  which 
the  le^sluture  attaches  to  the  crime,  and  so  indirectly  the  public  incon- 
venience of  the  breach  of  the  law,  but  it  never  can  be  looked  upon  as 
calculated  to  heat  the  wound  occasioned  by  the  breach. 

Nor  have  the  wisdom  or  importance  of  the  law  any  thing  to  do  with 
the  principle  of  our  obedience  to  it ;  the  true  principle  of  that  is  the 
Authority  of  the  lawgiver,  which  must  be  the  same,  whatever  be  the  law. 
If  we  are  convinced  that  the  authority  is  sufficient,  we  ought  to  obey 
equally  in  great  and  small ;  nothing  will  dischai^  us  but  the  opposition  of 
a  superior  authority,  which  in  truth  renders  the  inferior  iniufficient.  The 
same  principle,  upon  which  a  breach  of  one  commandment  is  declared  to 
make  a  man  guilty  of  the  whole  ten,  applies  to  this  case,  and  the  more 
closely,  the  wore  trivial  the  matter  may  seem ;  for  the  smaller  the  induce- 
ment is  upon  which  we  break  the  commandment,  the  greater  ii  the  con- 
tempt of  the  authority. 

Common  sense  and  experience  approve  this  reasoning,  by  shewing  thnt 
nothing  is  in  liicl  indiScrent  when  the  law  has  once  prohibited  it.  The 
breach  of  any  one  law  must  be  inconvenient  either  by  way  of  example  to 
other  persons,  or  as  iliminishing  the  habit  of  respect  for  other  laws  in 
ourselves.  The  laws  of  a  country  form  an  entire  connected  body,  and 
though"  he  that  takes  a  little  piece  of  iron  from  an  iron  forge,  may  do  no 
"  great  harm;  yet  if  he  takes  it  Irom  a  lock  or  a  chain,  he  disorders  the 

One  argument  of  the  author  for  the  position  in  the  text  remains  to  he 
noticed,  because  it  is  of  a  very  plausible  nature.  Jeremy  Taylor  has  Mated 
it,  Dod  ^ven  an  answer  rather  too  abstruse  and  scholastic  for  this  place. 
The  objection  is,  that  if  human  laws  bind  the  conscience,  then  it  is  in 
the  power  of  human  le^slators  to  multiply  crime;  in  Taylor's  own  lan- 
guage, then,  "  man  sh^  have  power  to  moke  more  ways  to  the  devil, 
"  to  make  the  itrMt  way  to  heaven  yet  itraiter,  and  the  way  to  ball. 
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ment,  and  the  obligation  of  human  Inws.  Before  I  conclude 
this  section,  it  may  not  be  smiss  to  add  a  few  observations  con- 
cerning the  itilerpretation  of  laws. 

When  any  doubt  arose  upon  the  construction  of  the  Ro- 
man laws,  the  usage  was  to  state  the  case  to  the  emperor  in 
writing,  and  take  his  opinion  u|»n  it.  This  was  certainly  a 
bad  method  of  interpretation.  To  Interrogate  the  legislature 
to  decide  particular  disputes,  is  not  only  endless,  but  affords 
great  room  for  partiality  and  oppression.  The  answers  of 
the  emperor  were  colled  his  rescripts,  and  these  had  in  suc- 
ceeding cases  the  force  of  perpetual  laws ;  thojigh  they  ought 
to  be  carefully  distinguished,  by  every  rational  civilian,  from 
those  general  constitutions  which  had  oidy  the  nature  ofthings 
for  their  guide.  The  emperor  Macrinus,  as  his  historian 
Capitolinus  informs  iik,  had  once  resolved  to  abolish  these 
rescripts,  and  retain  only  the  general  edicts  ;  he  could  not 
bear  that  the  liasty  and  crude  answers  of  such  princes  as 
Commodus  and  Caracalla  should  be  reverenced  as  laws.  But 
Justinian  thought  otherwise",  and  he  haa  preserved  thcin  all. 


"  which  it  niready  broad  eoough,  jct  wider  and  more  receptive  of  miieni- 
**  lileand  perisliing  souls." 

I  cannot  see  how,  on  principles  of  ju^itice,  this  diffen  at  all  from  the 
conceded  power  of  binding  the  conacitmcc  to  the  paynienc  of  penalties; 
QT  how  liicompultory  payment  of  them,  when  incurred,  can  diicharge  the 
contcienc*.  And  it  cannot  seriously  be  maintuned,  that  the  law  ii  made  ou 
a  theory  of  voluntary  paj-mcnt  of  the  penalty.  It  can  never  have  been 
supposed,  that  the  man  who  smii^Bles  to  avoid  paying  the  ihity,  intends  to 
pay,  except  on  compulaion,  the  treble  value  of  the  orlicle,  or  a  penally 
of  100^ 

But,  if  we  pass  over  this  incontistency  in  the  text,  nnd  ndinil  the  argu- 
ment in  ill  futlcit  CKIcnl,  it  is  undonbtedty  strong  to  shew  the  inconve- 
nience of  an  unnecessary  law,  and  the  heavy  responiihillty  under  which 
any  law  i>  made,  Dut  it  can  go  nu  farther,  if  the  principles  laid  down  in 
the  beginning  of  this  note  arc  true.  Ji  should  lie  rcoicmbcred,  loo,  that 
this  i>  not  the  only  instance,  indeed  that  the  insiancea  are  not  few,  in 
which  human  powers  are  allowed  in  act  indirectly  on  the  consciences  of 
men.  And  m,  in  a  question  of  convenience,  it  i>  always  allowable  to 
■trike  a  general  balance,  it  mny  bo  said  that  a  less  evil  flows  from  this 
indirect  consequence  of  some  Inws,  which  consequence  it  is  always  in  the 
power  of  the  uiliject  lo  avoid,  tlmn  good  from  the  vnil  addition  of 
•trength  thereby  given  to  ihc  sanclioui  of  human  Ivgisluturs  in  ficiicral- 
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In  like  manner  the  canon  laws,  or  decretal  epistles  of  the 
popes,  are  all  of  them  rescripts  in  the  strictest  sense.     Con-  ' 
trary  to  all  true  forms  of  reasoning,  they  argue  from  particu- 
lars to  generals. 

The  fairest  and  most  rational  method  to  interpret  the 
will  of  the  legislator,  is  by  exploring  his  intentions  at  the 
time  when  the  law  was  made,  by  signs  the  most  natural 
and  probable.  And  these  signs  are  either  the  words,  the 
context,  the  subject-matter,  the  effects  and  consequence,  or 
the  spirit  and  reason  of  the  law.  Let  us  take  a  short  view  of 
them  all. 

1.  Words  are  genei*ally  to  be  understood  in  their  usual 
and  most  known  signification ;  not  so  much  regarding  the  pro- 
priety of  grammar,  as  their  general  and  popular  use.     Thus    [  60  ] 
the  law  mentioned  by  Puffendorfo,  Yi^idi  forbad  a  layman  to 

lay  hands  on  a  priest,  was  adjudged  to  extend  to  him  who  had 
hurt  a  priest  with  a  weapon.  Again,  terms  of  art,  or  tech- 
nical terms,  must  be  taken  according  to  the  acceptation  of  the 
learned  in  each  art,  trade,  and  science.  So  in  the  act  of 
settlement,  where  the  crown  of  England  is  limited  ^^  to  the 
"  Princess  Sophia,  and  the  heirs  of  her  body,  being  pr^ 
^^  testants,''  it  becomes  necessary  to  call  in  the  assistance  of 
lawyers,  to  ascertain  the  precise  idea  of  the  words  ^^  heirs  of 
"  her  body,**  which  in  a  legal  sense  comprize  only  certain  of 
her  lineal  descendants.  (7) 

2.  If  words  happen  to  be  still  dubious,  we  may  establish 
their  meaning  from  the  context ;  with  which  it  may  be  of  sin- 
gular use  to  compare  a  word  or  a  sentence,  whenever  they 
are  ambiguous,  equivocal,  or  intricate.  Thus  the  proeme, 
or  preamble,  is  oflen  called  in  to  help  the  construction  of  an 
act  of  parliament.  Of  the  same  nature  and  use  is  the  com- 
parison of  a  law  with  other  laws,  that  are  made  by  the  same 

o  L.  of  y.  and  N.  5.  22.  3. 


(7)  The  words  **  heirs  of  her  body"  will  comprise  ail  her  lineal  -d^ 
scendants. 
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legislator,  that  have  some  affinity  with  the  subject,  or  that 
I  expressly  relate  to  the  same  point.  Thus,  when  the  law  of 
I  Eaglanil  declares  murder  to  be  felony  without  benefit  of 
f  clergy,  we  must  resort  to  the  same  law  of  England  to  learn 
f  what  the  benefit  of  clergy  is :  and  when  the  common  law 
I  censures  simonlacal   contracts,  it  affords  great  light  to  the 

subject  to  consider  what  the  canon  law  has  adjudged  to  be 

nmony. 


3.  As  to  the  siibject-matlcr,  words  are  always  to  be  under- 
stood as  having  a  regard  tliereto ;  for  that  is  always  supposed 
to  be  in  the  eye  of  the  legislator,  and  all  his  expressions 
directetl  to  tliat  end.  Thus,  when  a  law  of  our  Edward  III. 
forbids  all  ecclesiastical  persons  to  y>uxc\\a&eprovisioits  at  Rome, 
it  might  seem  to  prohibit  the  buying  of  grain  and  other  vic- 
tual; but  when  we  consider  that  the  statute  was  made  to 
[  61  ]  repress  the  usurpations  of  the  papal  see,  and  that  the  nomi- 
nations to  benefices  by  the  pope  were  called  proviiiom,  we 
shall  see  that  the  restraint  is  intended  to  be  laid  upon  such 
provisions  only. 


4.  As  to  the  efffclE  and  comequences,  the  rule  is,  that  where 
mrds  bear  either  none,  or  a  very  absurd  signification,  if 
literally  understood,  we  must  a  little  deviate  from  the  received 
sense  of  them.  Therefore  the  IlolognJan  law,  mentioned  by 
Puflendorfp,  which  enacted,  "  that  whoever  drew  blood  in 
"  the  streets  should  be  punished  with  the  utmost  severity," 
was  held  after  a  long  debate  not  to  extend  to  the  surgeon  ■ 
who  opened  the  vein  of  a  person  that  fell  down  in  the  street 
with  a  fit. 


5.  But,  lastly,  the  most  universal  and  effeclual  way  of  dis- 
covering the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is  by  considering  the  reatoti  and  spiril  of  it ;  or  the 
cause  which  moved  die  legislator  to  enact  it.  For  when  this 
reason  ceases,  the  taw  itself  ought  likewise  to  cease  with  it. 
Au  instance  of  this  is  given  in  a  case  put  by  Cicero,  or  wiio- 
f  aver  wu  the  author  of  the  tnatiae  inscribed  to  Hereanius''. 
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• 

There  was  a  law,  that  those  who  in  a  storm  forsook  die 
ship,  should  forfeit  all  property  therein ;  and  that  the  ship 
and  lading  should  belong  entirely  to  those  who  staid  in  it 
In  a  dangerous  tempest  all  the  mariners  forsook  the  ship, 
except  only  one  sick  passenger,  who  by  reason  of  his  disease 
was  unable  to  get  out  and  escape.  By  chance  the  ship  came 
safe  to  port  The  sick  man  kept  possession,  and  claimed  the 
benefit  of  the  law.  Now  here  all  the  learned  agree,  that  the 
sick  man  is  not  within  the  reason  of  the  law ;  for  the  reason 
of  making  it  was,  to  give  encouragement  to  such  as  should 
venture  their  lives  to  save  the  vessel :  but  this  is  a  merit 
which  he  could  never  pretend  to,  who  neither  staid  in  the  ship 
upon  that  account,  nor  contributed  any  thing  to  its  preserv- 
ation. 

From  this  method  of  interpreting  laws,  by  the  reason  of 
them,  arises  what  we  call  equity ;  which  is  thus  defined  by 
Grotius',  "  the  correction  of  that,  wherein  the  law  (by  rea- 
*^  son  of  it's  universality)  is  deficient."  For,  since  in  laws 
all  cases  cannot  be  foreseen  or  expressed,  it  is  necessary  that  [  62  3 
when  the  general  decrees  of  the  law  come  to  be  applied  to 
particular  cases,  there  should  be  somewhere  a  power  vested 
of  defining  those  circumstances  which  (had  they  been  fore- 
seen) the  legislator  himself  would  have  expressed.  And  these 
are  the  cases  which,  according  to  Grotius,  ^^  lejc  non  exacte 
"  definite  sed  arbitrio  boni  viri  permtttttJ* 

Equity  thus  depending,  essentially,  upon  the  particular 
circumstances  of  each  individual  case,  there  can  be  no  esta- 
blished rules  and  fixed  precepts  of  equity  laid  down,  without 
destroying  its  very  essence,  and  reducing  it  to  a  positive  law. 
And,  on  the  other  hand,  the  liberty  of  considering  all  cases 
in  an  equitable  light  must  not  be  indulged  too  far,  lest  thereby 
we  destroy  all  law,  and  leave  the  decision  of  every  question 
entirely  in  the  breast  of  the  judge.  And  law,  without  equity, 
though  hard  and  disagreeable,  is  much  more  desirable  for  the 
public  good,  than  equity  without  law:  which  would  make 
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every  judge  a  legislator,  and  introduce  most  infinite  confusion  ; 
as  there  would  then  be  almost  as  many  di£ferent  rules  of 
action  laid  down  in  our  courts,  as  there  are  differences  of 
capacity  and  sentiment  in  the- human  mind.  (8) 


TT- 


(8)  See  Vol.  iii.  ch.  27. 
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n^HE  municipal  law  of  England,  or  the  rule  of  civil  conduct 
prescribed  to  the  inhabitants  of  this  kingdom,  may  with 
sufficient  propriety  be  divided  into  two  kinds :  the  lex  non 
scripta^  the  unwritten  or  common  law ;  and  the  lex  scriptOy  the 
written  or  statute  law. 

The  lex  non  scriptoj  or  unwritten  law,  includes  not  only 
general  customs^  or  the  common  law  properly  so  called ;  but 
also  the  particular  customs  of  certain  parts  of  the  kingdom;  and 
likewise  those  particular  lawsj  that  are  by  custom  observed 
only  in  certain  courts  and  jurisdictions.  (1) 

When  I  call  those  parts  of  oar  law  leges  non  scriptae^  I 
would  not  be  understood  as  if  all  those  laws  were  at  present 
merely  oralj  or  communicated  from  the  former  ages  to  the 
present  solely  by  word  of  mouth.  It  is  true,  indeed,  that,  in 
the  profound  ignorance  of  letters  which  formerly  overspread 
the  whole  western  world,  all  laws  were  entirely  traditional, 
for  this. plain  reason,  because  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  British  as 
well  as  the  Gallic  Druids  committed  all  their  laws  as  well  as 
learning  to  memory  * ;  and  it  is  said  of  the  primitive  Saxons 
here,  as  well  as  dieir  brethren  on  the  continent,  that  leges 
sola  memoria  et  utu  retinebant^.     But  with  us,  at  present,  the 

>  Dms.  de  B.  G.  Ub.  6.  c.  13.  ^  Spelm.  &,  S62. 


(1)  In  the  Greek  and  Roman  law,  there  was  this  distinction:  ojf  written 
and  unwritten  law^  constat  antemjus  nostrum,  quo  utimur,  aiU^  scriptOy  aut 
sine  Mcripto,  vt  apud  Grcecos,  rwr  vofimf  ol  fiw  iyypa^i  ol  8c  iypa^oi.  Sine 
scriptojus  venit  quod  usus  approbavU;  nam  diutumi  mores,  consensu  uten- 
tium  comprobati,  legem  imitantur,  Inst.  1 . 2. 3.  &  9. 
VOL.  I.  F 
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monuments  and  evidences  of  our  legal  customs  are  contained 
in  the  records  of  the  several  courts  of  justice,  in  books  of 
[  6*  ]  reports  and  judicial  decisions,  and  in  the  treatises  of  learned 
sages  of  the  profession,  preserved  and  handed  down  to  us  from 
the  times  of  highest  antiquity.  However,  I  therefore  style 
these  parts  of  our  law  hgcs  nun  seriptae,  because  their  original 
institution  and  authority  are  not  set  down  in  writing,  as  acts 
of  parliament  are,  but  they  receive  their  binding  power,  and 
the  force  of  laws,  by  long  and  immemorial  usage,  and  by 
their  universal  reception  throughout  the  kingdom.  In  like 
manner  as  Aulus  Gelllus  defines  the  jm  noti  sniptitm  to  be 
that  which  is  "  iacilo  el  iUitcralo  Itomimtm  consensu  el  joorilms 
**  expressum." 

Oun  antient  lawyers,  and  particularly  Fortescue  c,  insist 
with  abundance  of  warmth  that  these  customs  are  as  old  as 
the  primitive  Britons,  and  contluued  down,  through  the  several 
mutations  of  government  and  inLabitaiits,  to  the  present  time, 
unchanged  and  unadulterated.  This  may  be  the  case  as  to 
some ;  but  in  general,  as  Mr,  Scldcn  in  liis  notes  observes, 
this  assertion  must  be  understood  with  many  grains  of  allow- 
ance ;  and  ought  only  to  signify,  as  the  truth  seems  to  be,  that 
there  never  was  any  formal  eicchange  of  one  system  oi  laws 
for  another  ;  ihougli  doubtless,  by  the  intermixture  of  adven- 
titious nations,  the  Romans,  the  Picta,  the  Saxons,  the  Danes, 
and  the  Normans,  they  must  have  insensibly  introduce<l  and 
incorporated  muiy  of  their  own  customs  with  those  that  were 
before  established :  thereby  in  all  probability  improving  the 
texture  and  wisdom  of  the  whole  by  the  accumulated  wisdom 
of  divers  particular  countries.  Our  laws,  saith  Lord  Bacon  % 
are  mixed  as  our  language :  and  as  our  language  is  so  much 
the  richer,  the  laws  are  the  more  complete. 

And,  indeed,  our  antiquaries  and  early  historians  do  all 
positively  assure  us,  thai  our  body  of  laws  is  of  this  com- 
pounded nature.  For  they  tell  us,  that  in  the  time  of  Alfred 
the  local  customs  of  the  several  provinces  of  the  kingdom  were 
grown  so  varioua,  that  he  found  it  expedient  to  compile  his 
domt'booi,  or  liber  jiidtcialis,  for  the  general  use  of  the  whole 

'  c.IT.  '*  Srr  l>>>  prop<Kiilii  fat  *  lUgnt. 
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kingdom.  TMs  book  is  said  to  have  been  extant  so  late  as 
the  reign  of  king  Edward  the  fourth,  but  is  now  unfortunately 
lOst.  It  contained,  we  may  probably  suppose,  the  principal 
maxims  of  the  common  law,  the  penalties  for  misdemeanors, 
and  the  forms  of  judicial  proceedings.  (2)  Thus  much  may 
at  least  be  collected  from  that  injunction  to  observe  it,  which 
we  find  in  the  laws  of  king  Edward  the  elder,  the  son  of 
Alfred  ^  '*  Onmibm  qui  reijmblicae  praesunt  etiam  atque  eticrni 
^^  mandoj  td  omnibus  aequos  se  praebeant  judiees^  perinde  ac  itt 
"  Judiciali  libro  {Saxonice^  bom  boc)  saiptum  habeturg  nee 
"  quicquamJbrmideTU  quin  jus  commune,  {Saxonice^  )x>lciiihte) 
"  audader  libereque  dicantJ"* 

But  the  irruption  and  establishment  of  the  Danes  in  Eng- 
land, which  followed  soon  after,  introduced  new  customs,  and 
caused  this  code  of  Alfred  in  many  provinces  to  fall  into  dis- 
use; or  at  least  to  be  mixed  and  debased  with  other  laws  of  a- 
coarser  alloy.  So  that  about  the  beginning  of  the  eleventh 
century  there  were  three  principal  systems  of  laws  prevailing 
in  different  districts.  1.  The  Mercen-Lage,  or  Mercian  laws, 
which  were  observed  in  many  of  the  midland  counties,  and 
those  bordering  on  the  principality  of  Wales,  the  retreat  of  the 
ancient  Britons ;  and  therefore  very  probably  intermixed  with 
the  British  or  Druidical  customs. —  2.  The  fVest'Saxon^Lage^ 
or  laws  of  the  West  Saxons,  which  obtained  in  the  counties' 
to  the  south  and  west  of  the  island,  from  Kent  to  Devonshire. 
These  were  probably  much  the  same  with  the  laws  of  Alfred 
above  mentioned,  being  the  municipal  law  of  the  far  most 
considerable  part  of  his  dominions,  and  particularly  including 
Berkshire,  the  seat  of  his  peculiar  residence.  3.  The  Dane^Lage^ 
or  Danish  law,  the  very  name  of  which  speaks  its  original  and 

*  c.  1. 

(3)  Mr.  Turner  u  of  opinion  that  the  laws  of  Alfred,  which  are  found  in 
Wilkins'  collection  are  the  dome-book  here  mentioned;  if  they  be  so, 
they  certainly  do  not  form  a  code  answering  to  our  expectadon  of  a  sdeo- 
tion  and  arrangement  of  the  local  customs  of  the  several  provinces  for 
general  use.  Mr.  Hailam  observes  truly,  that  they  are  neither  numerous 
nor  particularly  interesting ;  and  he  calls  it  a  loose  report  of  late  writers, 
that  Alfred  compiled  any  general  code  for  the  government  of  his  kingdom. 
Hist  of  Anglo-Sai.  b.  v.  ch.  6.    Midd.  Ages.  ch«  viii.  p.  1  • 
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snil  compositiuD.  Tliis  was  princi|inlly  malnUiined  in  the  rest  ' 
or  the  midland  counties,  and  also  on  the  eastern  coasl,  the 
I  '  part  most  exposed  to  the  visits  of  that  piratical  people.  As 
for  the  very  northern  provinces,  iliey  were  at  that  time  under 
a  distinct  government '. 

Out  of  these  three  laws,  Roger  Moveden  8  and  Kannlphus 
Cestrensis ''  inform  us,  king  Edward  ilie  Confessor  extracted 
one  imiform  law  or  digest  of  laws,  to  be  observed  throughout 
the  whole  kingdom ;  though  Hoveden  and  the  author  of  an 
old  manuscript  chronicle  '  assure  us  likewise,  that  tins  work 
was  projected  and  begun  by  his  grandfather  king  Edgnr. 
And  indeed  a  general  digest  of  the  same  nature  has  been 
constantly  found  expedient,  and  therefore  put  in  practice  by 
other  great  nations,  which  were  formed  from  an  assemblage 
of  little  provinces  governed  by  peculiar  customs.  As  in  Por- 
tugal, under  king  Edward,  about  tlie  beginning  of  the  fifteenth 
century'':  in  Spain,  under  Alonzo  X.,  who,  about  the  year  1250, 
executed  the  plan  of  his  fothcr  St.  Ferdinand,  and  collected 
all  the  provincial  customs  into  one  uniform  law,  in  the  cele- 
bi-ated  code  entitled  Uis patlitlas' :  and  in  Sweden,  alwut  the 
same  aera ;  when  a  universal  body  of  common  law  was  compiled 
out  of  the  particular  customs  established  by  the  Inghman  of 
every  province,  and  entlded  the  land's  lagh,  being  analogous 
to  tlie  common  law  of  England  "'. 

Both  these  undertakings  of  king  Edgar  and  Edward  the 
Confessor,  seem  to  have  been  no  more  than  a  new  edition,  or 
fresh  promulgation  of  Alfred's  code  or  dome-book,  with  such 
additions  and  improvements  as  the  experience  of  a  century 
and  a  half  had  suggested.  For  Alfred  is  generally  styled  by 
the  same  historians  the  legum  Anglicanarum  conditor,  as  Ed- 
ward the  Confessor  is  the  resti'tutar.  These,  however,  are  the 
laws  which  our  historians  so  often  mention  under  the  name  of 
the  laws  of  Edward  tlie  Confessor ;  winch  our  ancestors  strug- 
gled so  hardly  to  maintain  under  the  first  princes  of  the 
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Norman  line;  and  which  subsequent  princes  so  frequently 
promised  to  keep  and  restore,  as  the  most  popular  act  they 
could  do,  when  pressed  by  foreign  emergencies  or  domestic 
discontents.  These  are  the  laws  that  so  vigorously  withstood 
the  repeated  attacks  of  the  civil  law;  which  established  in  the 
twelfth  century  a  new  Roman  empire  over  most  of  the  states 
of  the  continent :  states  that  have  lost,  and,  perhaps,  upon 
that  account,  their  political  liberties ;  while  the  free  constitu- 
tion of  England,  perhi^s,  upon  the  same  account,  has  been 
rather  improved  than  debased*  These,  in  short,  are  the  laws 
which  gave  rise  and  original  to  that  collection  of  maxims  and 
customs  which  is  now  known  by  the  name  of  the  common  law. 
A  name  either  given  to  it,  in  contradistinction  to  other  laws, 
as  the  statute  law,  the  civil  law,  the  law  merchant,  and  the 
like ;  or,  more  probably,  as  a  law  common  to  all  the  realm, 
the  Jus  commune  or/blcright  mentioned  by  king  Edward  the 
elder,  after  the  abolition  of  the  several  provincial  customs  and 
particular  laws  before  mentioned. 

But  though  this  is  the  most  likely  foundation  of  this  col- 
lection of  maxims  and  customs,  yet  the  maxims  and  customs 
so  collected,  are  of  higher  antiquity  than  memory  or  history 
can  reach;  nothing  being  more  difficult  than  to  ascertain 
the  precise  beginning  and  first  spring  of  an  antient  and  long^^ 
established  custom.  Whence  it  is  ^at  in  our  law  the  good- 
ness of  a  custom  depends  upon  it's  having  been  used  time  out 
of  mind,  or,  in  the  solemnity  of  our  legal  phrase,  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary.  This  it  is 
that  gives  it  it's  weight  and  authority :  and  of  this  nature  are 
the  maxims  and  customs  which  compose  the  common  law,  or 
Ux  rum  scripta^  of  this  kingdom.  (3)  ' 

This  unwritten  or  common  law  is  properly  distinguishable 
into  three  kinds :  1.  General  customs ;  which  are  the  universal 


(3)  Seepost,  v.iLp.51.  I  hardly  know,  whether  I  need  caution  the 
student  not  to  suppose  that  he  who  relies  on  a  custom^  is  bound  to  prove 
the  usage  affirmatively  for  the  whole  period  of  legal  memory.  It  is 
enough  if  such  proof  be  carried  back  as  far  as  the  nature  of  the  case  makes 
it  reasonable  to  expect  that  it  can  be,  and  if  there  be  no  contrary  usage 
shewn  from  the.  time  of  Richard  the  First. 
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rule  of  the  xvhole  kingdom,  and  form  the  comiDon  law,  in  it's 
stricter  and  more  usual  significRbon.  2.  Particular  customs ; 
which  for  the  most  part  alFect  only  the  inhabitants  of  particular 
districts.  3-  Certain  particular  hiws;  which  by  custom  are 
adopted  and  used  by  some  particular  eouria,  of  pretty  general 
and  extensive  jurisdiction. 

I  *]  I.  As  to  general  customs,  or  the  common  law,  properly  so 
called;  this  is  that  law  by  which  proceedings  and  determin- 
ations in  the  king's  ordinary  courts  of  justice  are  guided  and 
directed.  This,  for  the  most  part,  settles  the  course  in  which 
lands  descend  by  inheritance ;  the  manner  and  form  of  acquir- 
ing and  transferring  property  ;  the  solemnities  and  obligation 
of  contracts  *,  the  rules  of  expounding  wills,  deeds,  and  acts  uf 
parliament;  the  respective  remedies  of  civil  Injuries;  the 
several  species  of  temporal  offences,  with  the  manner  luid  de- 
gree of  punlslmient ;  and  an  infinite  number  of  minuter  pnrli- 
culars,  which  diffuse  themselves  as  extensively  as  the  ordinary 
distribution  of  common  justice  requires.  Thus,  for  example, 
that  there  shall  be  four  superior  courts  of  record,  the  chancery, 
the  king's  bench,  the  common  pleas,  and  tlie  exchequer ; — that 
the  eldest  son  alone  Is  heir  to  his  ancestor;  —  that  property 
may  be  acquired  and  transferred  by  writing;  — that  a  deed  is 
of  no  validity  unless  sealed  and  delivered  ;  —  that  wills  shall 
be  construed  more  favourably  and  deeds  more  strictly  ; —  thai 
money  lent  upon  bond  Is  recoverable  by  action  of  debt ;  — 
that  breaking  the  public  peace  is  an  offence,  and  punishable 
by  fine  and  imprisonment ;  —  all  these  are  doctrines  tliat  are 
not  set  down  in  any  written  statute  or  ordinance,  but  depend 
merely  upon  immemorial  usage,  that  is,  upon  common  law,  for 
their  support. 

Some  have  divided  the  common  Uw  into  two  principal 
grounds  or  foundations ;  1.  Established  customs ;  such  as  tliat, 
where  there  are  brothers,  the  eldest  brother  shall  be  heir  to 
the  second,  in  exclusion  of  the  youngest ;  and,  '2.  Established 
rules  and  maxims  :  as,  "  that  the  king  can  do  no  wrong,  that 
"  no  man  shall  lie  bound  to  accuse  himself,"  and  the  like. 
But  1  take  these  to  be  one  and  the  same  thing.  For  the  au- 
thority of  these  maxims  rests  entirely  upon  general  reception 
and  mage ;  and  the  only  method  of  proving,  that  this  or  that 
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nmxim  is  a  rule  of  the  common  law,  is  by  sliewing  that  it  hath 
been  always  the  custom  to  observe  it. 

But  here  a  very  natural,  and  very  material,  question  arises :  [  69  ] 
how  are  these  customs  or  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?  The  answer  is,  by  the 
judges  in  the  several  courts  of  justice.  They  are  the  deposit- 
aries  of  the  laws,  the  living  oracles,  who  must  decide  in  ail 
cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac>- 
cording  to  the  law  of  the  land.  Their  knowledge  of  that  law 
is  derived  from  experience  and  study ;  irom  the  ^^  viginii  an* 
<<  norum  lucubratianeSy^  which  Fortescue  °  menticms ;  and  from 
being  long  personally  accustomed  to  the  judicial  decisions  of 
their  predecessors.  And  indeed  these  judicial  decisions  are 
the  principal  and  most  authoritative  evidence  that  can  be  given 
of  the  existence  of  such  a  custom  as  shall  form  a  part  of  the 
common  law.  The  judgment  itself  and  all  the  proceedings 
previous  thereto,  are  carefully  registered  and  preserved,  under 
the  name  of  records^  in  public  repositories  set  apart  for  that 
particular  purpose;  and  to  them  frequent  recourse  is  had, 
when  any  critical  question  arises,  in  the  determination  of  which 
former  precedents  may  give  light  or  assistance.  And  there- 
fore, even  so  early  as  the  conquest,  we  fiiid  the  ^^  praeteritorum 
<*  memoria  ei)erUoruni*  reck(Hied  up  as  one  of  the  chief  qualifi- 
cations of  those,  who  wer^  held  to  be  ^^  legibus  patriae  aptime 
*<  instiiuti  ^J*  Fof  it  is  an  estabUshed  rule  to  abide  by  former 
precedents,  where  the  same  p<Hnts  come  again  in  litigation : 
as  well  to  keep  the  scale  of  justice  even  and  steady,  and  not 
liable  to  waver  with  every  new  judge's  opinion ;  as  also  because 
the  law  in  that  case  being  solemnly  declared  and  determined, 
what  before  was  uncertain,  and  perhaps  indifferent,  is  now 
become  a  perman^^t  rule,  which  it  is  not  in  the  breast  of  any 
Subsequent  judge  to  alter  or  v«y  from,  according  to  his  pri- 
vate sentiments :  he  being  sworn  to  determine,  not  according 
to  his  own  private  judgment,  but  according  to  the  known  laws 
and  customs  of  the  land ;  not  delegated  to  pronounce  a  new 
law,  but  to  maintain  and  expound  the  old  one.  Yet  this  rule 
admits  of  exception,  where  the  former  determination  is  most 
evidently  ccmtrary  to  reason ;  much  more  if  it  be  clearly  con- 

"  cap,  8.  ^  Seld.  review  of  TiUi.  e.t. 
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trary  to  the  divine  law.  But  even  in  such  cases  the  subsequent 
judges  do  not  pretend  to  make  a  new  law,  but  to  vindicate  the 
old  one  from  misrepresentation.  For  if  it  be  found  that  the 
former  decision  is  manifestly  absurd  or  unjust,  it  is  declared 
not  that  such  a  sentence  was  bad  law,  but  that  it  was  not  law, 
that  is,  that  it  is  not  the  established  custom  of  the  realm,  as 
has  been  erroneously  determined.  And  hence  it  is  that  our 
lawyers  are  with  justice  so  copious  in  their  encomiums  on  the 
reason  of  the  common  law ;  that  they  tell  us,  tliat  the  law 
is  the  perfection  of  reason,  that  it  always  intends  to  conform 
thereto,  and  that  what  is  not  reason  is  not  law.  Not  that  the 
particular  reason  of  every  rule  in  the  law  can  at  this  distance 
of  time  be  always  precisely  assigned ;  but  it  is  sufficient  that 
there  be  nothing  in  the  rule  flatly  contradictory  to  reason,  and 
then  the  law  will  presume  it  to  be  well  founded ''.  And  it  hath 
been  an  antient  observation  in  the  laws  of  England,  that  when- 
ever a  standing  rule  of  law,  of  which  the  reason,  perhapSf 
could  not  be  remembered  or  discerned,  hath  been  wantonly 
broken  in  upon  by  statutes  or  new  resolutions,  the  wisdom  of 
the  rule  hath  in  the  end  appeared  from  the  inconveniences  that 
have  followed  the  innovation. 


The  doctrine  of  the  law  then  is  this  :  that  precedents  and 
rules  must  be  followed,  unless  flatly  absurd  or  mijust :  for 
though  their  reason  be  not  obvious  at  first  view,  yet  we  owe 
such  a  deference  to  former  times  as  not  to  suppose  that  they 
acted  wholly  without  consideration.  To  illustrate  this  doctrine 
by  examples.  It  has  been  determined,  time  out  of  mind,  that 
a  brother  of  the  half  blood  shall  never  succeed  as  heir  to  the 
estate  of  his  half  brother,  but  it  shall  rather  escheat  to  the 
king,  or  other  superior  lord.  Now  this  is  a  positive  law, 
fixed  and  established  by  custom,  which  custom  is  evidenced 
by  judicial  decisions;  and,  therefore,  can  never  be  departed 
fi"om  by  any  modern  judge  without  a  breach  of  his  oatli,  and 
'  1  the  law.  For  herein  there  is  nothing  repugnant  to  natural 
justice;  tliough  the  artificial  reason  of  it,  drawn  firom  the 
feoda)  law,  may  not  be  quite  obvious  to  every  body.     And, 


'  H*nin  Rgrcdng  « 
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therefore,  though  a  modem  judge,  on  account  of  a  supposed 
hardship  upon.the  half  brother,  might  wish  it  had  been  other- 
wise settled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  and  seize  any  lands  that  were  pur- 
chased by  his  younger  brother,  no  subsequent  judges  would 
scruple  to  declare  that  such  prior  determination  was  unjust, 
was  unreasonable^  and  therefore  was  not  loao.  So  that  the  law^ 
and  the  cpinion  ofihejudge^  are  not  always  convertible  terms, 
or  one  and  the  same  thing ;  since  it  sometimes  may  happen 
that  the  judge  may  mistake  the  law.  Upon  the  whole,  how- 
ever, we  may  take  it  as  a  general  rule,  ^^  that  the  decisions  of 
^\  courts  of  justice  are  the  evidence  of  what  is  common  law:'' 
in  the  same  manner  as,  in  the  civil  law,  what  the  emperor  had 
once  determined  was  to  serve  for  a  guide  for  the  future^  "i 

The  decisions,  therefore,  of  courts  are  held  in  the  highest 
regard,  and  are  not  only  preserved  as  authentic  records  in  the 
treasuries  of  the  several  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  reports  which  furnish  the 
lawyer's  library.  These  reports  are  histories  of  the  several 
cases,  with  a  short  summary  of  the  proceedings,  which  are 
preserved  at  large  in  the  record ;  the  arguments  on  both  sides, 
and  the  reasons  the  court  gave  for  it's  judgment ;  taken  down 
in  short  notes  by  persons  present  at  the  determination.  And 
these  serve  as  indexes  to,  and  also  to  explain,  the  records ; 
which  always,  in  matters  of  consequence  and  nicety,  the  judges 
direct  to  be  searched.  The  reports  are  extant  in  a  regidar 
series  from  the  reign  of  king  Edward  the  second  inclusive ; 
and  from  his  time  to  that  of  Henry  the  eighth  were  taken  by 
the  prothonotaries,  or  chief  scribes  of  the  court,  attheexpence  [  72  1 
of  the  crown,  and  published  annudUy^  whence  they  are  known 
under  the  denomination  of  the  year-books.  And  it  is  much  to 
be  wished  that  this  b^eficial  custom  had,  under  proper  regu- 
lation, been  continued  to  this  day :  for,  though  king  James  the 
first,  at  the  instance,  of  lord  Bacon,  appointed  two  reporters  ^^ 

^  **   Si  imperialis  mqjaUu  eatitam  **  eue  legemt  non  toium  SU  caume  pro 

^  e^gmtionaliUr  acammmfenif  a  par-  **  gua  pnducta  esif  $ed  et  in  omnibui 

•<  Hius,  commus  amsHhUit; mueniiam  **  JwniUfriM."    C.l. 14.12, 
**  dixerii,  omntt  omnmo  jm^keh    fui      '  Pat,  l5Jac,l,p,lS,  I7fiyta.26. 
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witli  a  handsome  stipend  for  this  purpose  (+),  yet  that  wise  in- 
stitution was  soon  neglected,  and  from  the  reign  of  Henry  the 
eighth  to  the  present  time  this  task  has  been  executed  by  niany 
private   and  contemporary  hands;  who,  sometimes  through 

[4)  The  king's  ordioance  for  establinhiag  these  reporters,  ii  drawn  by 
the  hand  of  an  experienced  and  able  master.  After  reciting  his  anxious 
care  for  the  preservation  of  the  law,  and  hb  deure  to  extend  the  benefits 
of  that  care  to  posterity,  tlie  king  proceeds  thus  : — 

"  Wherefore  fynding  that  tbc  cominon  lawc  of  England  is  principallie 
declared  by  the  grave  re»olutiona  and  arrests  of  the  reverend  and  learned 
judges  uppon 'tfae  cases  that  come  before  them  from  lyme  to  tjine, 
and  that  the  doubts  and  questions  likewise,  which  arrise  uppon  the  expo- 
sition of  slatulc  lawe,  are  by  the  same  means  cleered  and  ruled;  Wee  doe  in 
our  royall  judgment  percdve  and  conclude  that  nothing  canne  more  con- 
duce to  the  good  of  our  lawes,  then  the  keeping  of  that  fountainc  cleerc 
without  trouble  or  mixture. 

"  Inr^ard,  whereof,  we  have  thought  good  to  revive,and  renew  the  sun- 
eient  custom  of  apptunting  soroe  grave  and  lemed  lawyers  to  attende  our 
courts  at  Westminster,  for  the  reporting  of  the  judgments  and  re«oliitioni 
of  lawe  which  there  shall  passe  from  time  to  time;  whose  dutie  we  in- 
tendc  to  be  to  report  (though  compendiousle  yet  truely  and  narralivelie}, 
that  which  pngseth  according  to  the  auncieot  manner,  in  such  tort  as  that 
the  principall  case  adjudged  may  be  diKerned  from  any  by-ca»es,  and  the 
pointe  adjudged  uppon  debates  maie  be  likewise  distinguished  from  that 
which  is  but  an  admittauncc;  and  which  of  the  bj-cBMM  are  put  by  the 
judges  as  their  opinions,  and  which  are  put  only  by  the  tergeaunts  or 
pleaders  their  part,  soe  that  authorities  of  nncquall  natures  be  not  con- 

f  founded,  but  everie  thing  maye  appeare  in  the  true  waight." 
He  then  ordiuns  the  appointment  of  two  reporters,  "who  shall  divide 
their  latx>urs  betwixt  themselvei,  as  they  think  good,  and  shall  alwaies  at- 
tend the  judges  of  such  courts,  where  the  judgmenti  or  resolution)  shall 
passe,  with  their  reports,  to  the  ende  they  maie  be  considered  of  and  re- 
Hewed  by  the  said  judges  before  they  be  published,  and  likewise  that  they 
be  presented  to  our  chnuncellor  or  keeper  for  the  time  being,  Ihal  wn 
nunc  bee  acqiuanUd  lAerttuM,  and  such  of  our  councell  as  we  shall  thinke 
conveniente." 
The  ordinance  then  fixe*  the  salary  at  looi.  for  each  reporter,  and 
directs  the  judges  to  countenance  them  upon  uJ  I  occasions,  "as  men  cm- 
ployed  in  a  service  tendinf;  so  greatlie  to  the  honor  and  preservation  of 
the  Uwes  of  our  realme,  and  founded  by  our  royaU  nmiHhilion." 
It  is  imposdble  to  describe  more  accurately  and  judiciously  the  duty  of  a 
reporter,  yet  the  expressions  in  italics  seem  to  have  proceeded  from  the 
pen  of  the  king  himself,  and  bis  hotuts,  and  the  pleasure  which  he  took  in 
penonal  interference  in  matter)  relating  to  the  law,  render  it  not  impro- 
bable that  he  may  at  least  have  revised,  and  added  lo  the  ordinance  iuelf 
before  its  publication. 
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haste  and  inaccuracy,  sometimes  through  mistake  and  want  of 
skill,  have  published  very  crude  and  imperfect  (perhaps  con- 
tradictory) accounts  of  one  and  the  same  determination.  Some 
of  the  most  valuable  of  the  antient  reports  are  those  published 
by  lord  chief  justice  Coke ;  a  man  of  infinite  learning  in  his 
profession,  though  not  a  little  infected  with  the  pedantry  and 
quaintness  of  the  times  he  lived  in,  which  appear  strongly  in 
all  his  works.  However,  his  writings  are  so  highly  esteemed, 
that  they  are  generally  cited  without  the  author's  name.  * 

Besides  these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students  of 
the  common  law.  Such  are  Glanvil  and  Bracton,  Britton  and 
Fleta,  Hengham  and  Littleton,  Statham,  Brooke,  Fltzherbert, 
and  Staundibrde,  with  some  others  of  antient  date ;  whose 
treatises  are  cited  as  authority,  and  are  evidence  that  cases 
have  formerly  hi^pened  in  which  such  and  such  points  were 
determined,  which  are  now  become  settled  and  first  principles. 
One  of  the  last  of  these  methodical  writers  in  point  of  time, 
whose  works  are  of  any  intrinsic  authority  in  the  courts  of 
justice,  and  do  not  entirely  depend  on  the  strength  of  their 
quotations  firom  older  authors,  is  the  same  learned  judge  we  C  7^  1 
have  just  mentioned,  sir  Edward  Coke;  who  hath  written 
four  volumes  of  institutes,  as  he  is  pleased  to  call  them,  though 
they  have  litde  of  the  institutional  method  to  warrant  such  a 
title.  The  first  volume  is  a  very  extensive  comment  upon  a 
little  esLcellent  treatise  of  tenures,  compiled  by  judge  Littieton, 
in  the  reign  of  Edward  the  fourth.  This  comment  is  a  rich 
mine  of  valuable  conmion  law  learning,  collected  and  heiqped 
together  firom  the  antient  reports  and  year-books,  but  greatiy 
defective  in  method.*  T*he  second  volume  is  a  comment 
upon  many  old  acts  of  parliament,  without  any  system- 
atical order :  the  third,  a  more  methodical  treatise  of  the  pleas 

*  Hb  reports,  for  iniUiice,  are  styled  were  determioed ;  vix.  queen  Elizabeth 

Kcrr'  <|oX^  '^  nporff/  and  in  quoting  king  James,  and  king  Charles  the  first ; 

them  we  usually  say,  1  or  8  Rep.  not  as  well  as  by  the  number  of  each  vo- 

1  or  S  Coke's  Rep.  as  in  dting  other  lume.     For  sometimes  we  call  them  1, 

authors.  The  reports  of  judge  Croke  are  S;  and  S  Cra  but  more  commonly  do. 

also  cited  in  a  peculiar  mamMr,  by  the  Elii.  Cro.  Jac.  and  Cto,  Car. 
name  of  tiiose  princes  in  whose  reigns        *  It  is  usually  dted  either  by  the 

the  cases  reporM  in  his  thret  volumes  mmeof  Co.  litl.  or  as  1  Inst 

•1 
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of  the  crown  ;  anil  the  fourtl),  all  account  of  [lie  iiereral  :j|>eciek 
of  courts  I. 

And  thus  much  for  the  first  ground  itnd  chief  corner  atone 
of  tlie  laws  of  England,  whicli  is  general  immemorial  custom 
or  common  law,  from  time  to  time  declared  in  llie  decisions 
of  the  courts  of  justice  ;  wliich  decisions  are  preserved  among 
our  public  records,  explained  in  our  reports,  and  digested  for 
general  use  in  the  authoritative  writings  of  the  venerable  sages 
of  the  law. 

The  Roman  law,  as  practised  in  the  times  of  if  s  liberty, 
paid  also  a  great  regard  to  custom;  hut  not  so  much  as  our 
law :  it  only  then  adopting  it,  when  the  written  law  was  defi- 
cient i  tliough  the  reasons  alleged  in  the  digest "  will  fully 
justify  our  practice,  in  making  it  of  etjiial  authority  with,  when 
it  is  not  contradicted  by,  the  wiitten  law.  "  For  since,"  says 
Juliaiius,  "  the  written  law  binds  us  for  no  oilier  reason  but 
"  because  it  is  approved  by  the  judgment  of  the  people,  there- 
"  fore  those  laws,  which  the  people  have  approved  witliout 
"  writing,  ought  also  to  bind  every  body.  For  where  is  tlie 
I  "  difference,  whether  the  people  declare  their  assent  to  a  law 
"  by  sufirage  or  by  a  uniform  course  of  acting  accordingly." 
Thus  did  they  reason  while  Rome  had  some  remains  of  her 
freedom ;  but  when  the  imperial  tyraimy  came  to  be  fully 
cstablisbed,  the  civil  laws  speak  a  very  different  language. 
"  Quod  principi  placvit  legts  habet  vigorem,  cum  populut  «,  et 
"  in  eum  omne  suiun  impcriwn  et  poteslalem  con/erai,"  (says 
Ulpian)  '.  "  Imperator  solus  et  conditor  et  interpret  legis 
"  existimatur"  says  the  code ".  And  again,  "  iaaiUgii 
"  instar  est  rescripto  pritwipis  obviari^.  And  indeed  it  is 
one  of  the  characteristic  marks  of  English  liberty,  tliat  our 
common  law  depends  upon  custom ;  which  carries  this  internal 
evidence  of  freedom  along  with  it,  diat  it  probably  was  intro- 
duced by  the  voluntary  consent  of  the  people. 


'  -nut,  »n  ciiftJ  «  2.  3,  «  *  Iiul. 

u  a  Ventri.,  4  Leoiurd,  1  Siddfin,  ud 

witbmit  >n]r  Hilbor't  ounit.      An  hand. 

tlic  likl. 

"  Ff.1.3.  3B. 

pud  lo  lh»  worin  of  no  olhcr  writer; 

•f/.l.4.I. 

■  C.  l.H.  l«. 

'  C.1.9S.  S. 
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II.  The  second  branch  of  the  unwritten  laws  of  England 
are  particular  customs,  .or  laws  which  affect  only  the  inhabit- 
ants of  particular  districts. 

These  particular  customs,  or  some  of  them,  are,  without 
doubt,  the  remains  of  that  multitude  of  local  customs  before 
mentioned,  out  of  which  the  common  law,  as  it  how  stands, 
was  collected  at  first  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  Confessor;  each  district  mutually 
sacrificing  some  of  its  own  special  usages,  in  order,  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
universal  system  of  laws.  But  for  reasons  that  have  been 
now  long  forgotten,  particular  counties,  cities,  towns,  manors, 
and  lordships,  were  very  early  indulged  with  the  privilege  of 
abiding  by  their  own  customs,  in  contradistinction  to  the  rest  of 
the  nation  at  large :  which  privilege  is  confirmed  to  them  by 
several  acts  of  parliament  *. 

Such  is  the  custom  of  gavelkind  in  Kent  and  some  other 
parts  of  the  kingdom  (though  perhaps  it  was  also  general  till 
the  Norman  conquest),  which  ordains,  among  other  things, 
that  not  the  eldest  son  only  of  the  father  shall  succeed  to  his  [  75  3 
inheritance,  but  all  the  sons  alike :  and  that,  though  the  an- 
cestor, be  attainted  and  hanged,  yet  the  heir  shall  succeed  to 
his  estate,  without  any  escheat  to-  the  lord.  —  Such  is  the 
custom  that  prevails  in  divers  antient  boroughs,  and  therefore 
called  borough-english,  that  the  youngest  son  shall  inherit  the 
estate,  in  preference  ta  all  his  elder  brothers.  —  Such  is  the 
custom  in  other  boroughs  that  a  widow  shall  be  entitled,  for 
her  dower^  to  all  her  husband's  lands ;  whereas  at  the  common 
law  she  shall  be  endowed  of  one  third  part  only.  —  Such  also 
are  the  special  and  particular  customs  of  manors,  of  which 
every  one  has  more  or  less,  and  which  bind  all  the  copyhold 
and  customary  tenants  that  hold  of  the  said  manors.  —  Such^ 
likewise,  is  the  custom  of  holding  divers  inferior  courts,  with 
power  of  trying  causes,  in  cities  and  trading  towns,  the  right 
of  holding  which,  when  no  royal  grant  can  be  shewn,  depends 
entirely  upon  immemorial  and  established  usage.  — •  Such, 
lastly,  are  many  particular  customs  within  the  city  of  London, 

*  Mag,  (Piart,  9  Hen.III.  'c9.  — —  :  st.l.  c.l.  —  2  HeiklV.  c.l.— 'and 
1  Edw.  III.  St  2.  C.9.  —  MEdw.  III.     7  HfiuIV,  c.l. 
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with  regard  to  trade,  apprentices,  widows,  orplmns,  and  a 
variety  of  other  matters.  All  these  are  contrary  to  the  ge- 
neral law  of  the  land,  and  are  good  only  by  special  usage : 
though  the  customs  of  London  are  also  confirmed  by  act  of 
parliament  *. 

To  this  head  may  most  properly  be  referred  a  particular 
system  o{  customs  used  only  among  one  set  of  the  king's  sub- 
jects, called  the  custom  of  merchants,  or  lex  mercaloria;  which, 
however  different  from  the  general  rules  of  the  common  law, 
is  yet  engrafted  into  it,  and  made  a  part  of  it  '• ;  being  allowed, 
for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  com- 
mercial transactions :  for  it  is  a  maxim  of  law,  that  "  cuilibet  in 
"  sua  arte  eredendum  est." 

The  rules  relating  to  particular  customs  regard  either  the 
prog/" of  their  existence;  their  Ztrga/i^  when  proved  ;  or  their 
usual  method  of  allowance.  And  first  we  wUl  consider  the 
rules  oi proof. 

C  76  ]  '^-As  to  ^i^Hi^^^i  ^^^  borough-english,  the  law  takes  par- 
tictilftr  notice'OTThem  ■',  and  there  is  no  occasion  to  prove  that 
such  customs  actually  exist,  but  only  that  the  lands  in  question 
are  subject  thereto.  All  other  private  customs  must  be  par- 
ticularly pleaded  ^  and  as  well  the  existence  of  such  customs 
must  be  shewn,  as  that  the  thing  in  dispute  is  within  the  cus- 
tom alleged.  (5)  The  trial  in  both  cases  (both  to  shew  the 
existQice  of  the  custom,  as,  "  that  in  the  manor  of  Dale 
"  lands  shall  descend  only  to  the  heirs  male,  and  never  to  the 
"  heirs  female;"  and  also  to  shew,  "  tliat  tlie  lands  in  question 
'*  are  within  that  manor")  is  by  a  jury  of  twelve  men,  and 
not  by  tlie  judges ;  except  the  same  particular  custom  has 
been  before  tried,  determined,  and  recorded  in  the  same 
court*.  (6) 
••  8  Bap.  250.     Cro.  Cv.  34T.  '  Un.  $  865. 

*  WiDCfa.«.  '  Dr.&Sl.l.l0. 

*  Co.Li(t.lT& 

(5)  liix.  *.96j.  it  00  authority  for  ifaii  poiition,  which,  however,  b  true. 
Sm  dnarabv.  Sevdamort,  lSalk.313. 

(6)  It  will  be  MM  by  reference  to  the  Kcood  volume,  p.  63,  b4.  thU 
there  are  many  ciiMouit  peculiu-  to  ihc  leourf  in  asvel-kind,  nnil  borough* 
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The  customs  of  London  di£fer  from  all  others  in  point  of 
trial:  for,  if  the  existence  of  the  custom  be  brought  in  ques- 
tion,  it  shall  not  be  tried  by  a  jury,  but  by  certificate  from  the 
lord  mayor  and  aldennen  by  the  mouth  of  their  recorder^; 
unless  it  be  such  a  custom  as  the  corporation  is  itself  inter- 
ested in,  as  a  right  of  taking  toll,  4*c.  for  then  the  law  permits 
them  not  to  certify  on  their  own  behalf^,  (7) 

When  a  custom  is  actually  proved  to  exist,  the  next  in< 
quiry  is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  custom, 
it  ought  to  be  no  longer  used ;  ^^  Mains  usus  abclendus  esf*  is 
an  established  maxim  of  the  law  h.  To  make  a  particular  cus- 
tom good,  the  following  are  necessary  requisites :  — 

1.  That  it  have  been  used  so  long,  that  the  memory  of  man 
runneth  not  to  the  contrary.     So  that  if  any  one  can  shew  the 
beginning  of  it,  it  is  no  good  custom.     For  which  reason  no 
custom  can  prevail  against  an  express  act  of  parliament ;  since  [  77  1 
the  statute  itself  is  a  proof  of  a  time  when  such  a  custom  did 

not  exist  ^ 

2.  It  must  have,  been  continued.  Any  interruption  would 
cause  a  temporary  ceasing  :■  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon  the 
custom  will  be  void.  But  this  must  be  understood  with  regard 
to  an  interruption  of  the  right;  for  an  interruption  of  the 
possession  only,  for  ten  or  twoity  years,  will  not  destroy  the 
custom  \  As  if  the  inhabitants  of  a  parish  have  a  customary 
right  of  watering  their  cattle  at  a  certain  pool,  the  custom  is 
not  destroyed,  theu^  they  do  not  use  it  for  ten  years ;  it  only 

'  Cro.  C9X.S16.  <  Co. Litt.  lis.  1 15. 

•  Hob.  85.  ^  md.n4t. 

h  litt.  i  212.  4  Inst.  874. 

english ;  the  spedal  descent  of  lands  so  held,  however,  in  the  one  case  to 
all  the  males  equally,  and  in  the  other  to  the  youngest  son  alone,  is  consi- 
dered the  essential  custom,  and  it  is  of  that  onlj,  that  the  position  in  the 
text  is  true.  All  the  other  peculiar  customs,  comprised  under  the  general 
custom,  must  be  specially  pleaded.  1  Lev.  p.  80.  Cro.Car.  562. 1  Siderf.  138. 
2Siderf.l53.  lSalk.24J. 
(7)  See  v. ill.  p.  334.  n.  3. 
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becomes  more  difficult  to  prove :  but  if  the  right  be  any  how 
discontinued  for  a  day,  the  custom  is  quite  at  an  end. 

S.  It  must  have  been  peacoMe^.and  acquiesced  in;  not 
subject  to  contention  and  disputed  For  as  customs  owe  their 
original  to  common  consent,  their  being  immemorially  dis- 
puted, either  at  law  or  otherwise,  is  a  proof  that  such  consent 
was  wanting. 

4.  Customs  must  be  reasonable^ ;  or,  rather,  taken  negativelji^ 
they  must  not  be  unreasonable.  Which  is  not  always,  as  sir 
Edward  Coke  says  ",  to  be  understood  of  every  unlearned 
man's  reason,  but  of  artificial  and  l^al  reason,  warranted  by 
authority  of  law.  Upon  which  account  a  custom  may  be  good, 
though  the  particular  reason  of  it  cannot  be  assigned ;  for 
it  sufficeth,  if  no  good  legal  reason  can  be  assigned  against  it, 
Thus  a  custom  in  a  parish  that  no  man  shall  put  his  beasts 
into  the  common  till  the  third  of  October,  would  be  good ; 
and  yet  it  would  be  hard  to  shew  the  reason  why  that  day  in 
particular  is  fixed  upon,  rather  than  the  day  before  or  after. 
But  a  custom,  that  no  cattle  shall  be|)ut  in  till  the  lord  of  the 
manor  has  first  put  in  his,  is  unreasonable,  and  therefore  bad : 
for  peradventure  the  lord  will  never  put  in  his;  and  then  the 
tenants  will  lose  all  their  profits  ". 

t  78  ]  5,  Customs  ought  to  be  certain*  A  custom,  that  lands 
shall  descend  to  the  most  worthy  of  the  owner's  blood,  is 
void ;  for  how  shall  this  worth  be  determined  ?  but  a  custom 
to  descend  to  the  next  male  of  the  blood,  exclusive  of  females, 
is  certain,  and  therefore  good  ®.  A  custom  to  pay  two  pence 
an  acre  in  lieu  of  tithes  is  good ;  but  to  pay  sometimes  two 
pence  and  sometimes  three  pence,  as  the  occupier  of  the  land 
pleases,  is  bad  for  it's  uncertainty.  Yet  a  custom,  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  estate  is  good ; 
though  the  value  is  a  thing  uncertain :  for  the  value  may  at 
any  time  be  ascertained ;  and  the  maxim  of  law  is  id  certum 
estf  quod  certum  r^ddi  potest. 

^  Co.  Lift.  114.  *  Co.Cop7h.  $53. 

I  Litt.  5  SIS.  0  1  RoU.  Abr.  S65. 

"  Co.  Litt.CS. 
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6.  CusTOMB,  though  established  by  consent,  must  be  (when 
established)  compulsory ;  and  not  left  to  the  option  of  every 
man,  whether  he  will  use  them  or  no.  Therefore  a '  custom, 
diat  all  the  inhabitants  shall  be  rated  toward  the  maintenance 
of  a  bridge,  will  be  good ;  but  a  custom  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure,  is  idle  and  absurd,  and 
indeed  no  custom  at  all. 

7.  Lastly,  customs  must  be  consistent  widi  each  otiier ;  one 
custom  cannot  be  set  up  in  opposition  to  another.  For  if  both 
are  really  customs,  then  both  are  of  equal  antiquity,  and  both 
established  by  mutual  consent :  which  to  say  of  contradictory 
customs  is  absurd.  Therefore,  if  one  man  prescribes  that  by 
custom  he  has  a  right  to  have  windows  looking  into  another's 
garden ;  the  other  cannot  claim  a  right  by  custom  to  stop  up 
or  obstruct  those  windows :  for  these  two  contradictory  customs 
cannot  both  be  good,  nor  both  stand  together.  He  ought 
rather  to  deny  the  existence  of  the  former  custom  **.  (8) 

N£XT,*as  to  the  aUawdnce  of  special  customs.  Customs,  in 
derogation  of  the  common  law,  must  be  construed  strictly.  (9) 
Thus,  by  the  custom  of  gavelkind,  an  infimt  of  fifteen  years 
may  by  one  species  of  conveyance  (called  a  deed  of  feofiment)  [  79  ] 
ccmvey  away  his  lands  in  fee  simple,  or  for  ever.  Yet  this 
custom  does  not  empower  him  to  use  any  other  conveyance, 
or  even  to  lease  them  for  seven  years :  for  the  custom  must  be 
strictly  pursued  **.     And,  moreover,  all  special  customs  must 

'  9  Rep.  58.  <)  Co.  Cop.  \  S3. 


(8)  This  instance  illustrates  the  rule  perfectly  well,  but  the  first  part  of 
it  is  not  a  custom  properly  uken»  but  a  prescription.  For  the  distinction, 
!iee  vol.ii.  p.26j. 

(9)  But  though  to  be  construed  strictly,  yet  (says  Lord  Coke)  they  are 
not  to  be  confined  to  literal  interpretation ;  for  if  there  be  a  custom 
v/ithin  any  numor  that  copyhold  lands  may  be  granted  in  feodo  ttmpkd^  by 
the  same  custom  they  are  grantiUHe  to  one  and  the  heirs  of  his  body,  for 
lif<^  for  years,  or  any  estate  whatsoever,  because  cm  iicH  qwfd  majiu,  ntm 
debet  quod  mmut  eH  non  Hnre.  So  if  there  be  a  custom  that  copyh^ 
lands  may  be  granted  for  Kfe^  by.  the  same  custom  they  may  be  granted 
durante  viduitate^  but  not  e  converso,  because  an  estate  during  wic^owhood 
is  less  than  an  estate  for  life.    Co.  Copyholder.  9.33. 

VOL.  I.  U 
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submit  to  the  king's  prerogative.  (10)  Therefore,  if  the  king 
purchases  lands  of  the  nature  of  gavelkind,  where  all  the  sons 
inherit  equally ;  yet,  upon  the  king's  demise,  his  eldest  son 
shall  succeed  to  those  lands  alone'.  And  thus  much  for  the 
second  part  of  the  Uges  tiofi  scriptaej  or  those  particular  cvsk 
toins  which  afiect  particular  persons  or  districts  only. 

III.  The  third  branch  of  them  are  those  peculiar  laws 
which  by  custom  are  adopted  and  used  only  in  certain  pecu- 
liar courts  and  jurisdictions.  And  by  these  I  understand  tlie 
civil  and  canon  laws. 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws 
under  the  head  of  leges  non  scriptae,  or  unwritten  laws,  seeing 
they  are  set  forth  by  authority  in  their  pandects,  thmr  codes, 
and  their  institutions;  their  councils,  decrees,  and  decretals; 
and  enforced  by  an  immense  number  of  expositions,  decbions, 
and  treatises  of  the  learned  in  both  branches  ijf  the  law.  But 
I  do  this,  after  the  example  of  sir  Matthew  Hale  %  because  it 
is  most  plain,  that  it  is  not  on  account  of  their  being  written 
laws,  that  either  the  canon  law,  or  th^  civil  law,  have  any 

'  Co.  Litt.15.  ■  Hilt;  C  L.  c.S. 


(10)  This  sentence  is  so  worded,  that  it  might  lead  to  the  erroneous 
notion  of  the  king's  heing  able  by  his  prerogative  to  controul  the  enjoj- 
ment  of  the  special  customs,  to  which  any  of  his  subjects  may  have  a  legal 
r^ht.  In  the  sense  in  which  the  position  is  true,  it  is  equally  true  of  the 
general  customs  or  law  of  the  land.  It  would  have  been  better  to  treat 
this  as  part  of  a  separate  law,  the^'M  coromt;  and  as  applicable  to  property 
in'  the  crown ;  the  sum  of  it  is,  that  wherever  either  a  general  or  a  special 
custom  of  descents  would  operate  so  as  to  sever  lands  before  held  by  the 
king,  jMTe  coramt  from  the  person  of  the  new  king,  there  that  custom  can- 
not prevail, "  for  the  crowne,  and  the  lands,  whereof  the  king  it  ieised  in 
jure  cororut,  are  concomitantia.**  Thus,  if  the  king  diet,  leaving  two  sons 
by  different  wives,  and  the  elder  having  succeeded,  and  having  been  seised 
•f  lands  in  fee,  diet  without  issue,  the  younger  will,  with  the  crown,  in- 
herit these  lands,  though  of  the  half-blood  to  the  person  last  seised.  So 
If  the  king  dies,  leaving  two  daughters,  the  eldest  wiU>  with  the  crown,  take 
aR  the  lands  whereof  he  was  seised  mjnre  corcmt  aUme^  and  not  at  copar- 
ceaer  with  her  sister.  These  are  two  instances  where  the  general  cuitom 
at  vtprdi  subjects,  will  not  prevail  against  the  Jms  ccrwue.  See  Co. 
Iitt«15.«. 
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obligation  wiAin  this  kingdom:  neither  do  thdr  Ibrce  and 
efficacy  depend i^x>n  their  own  intrinsic  authority;  which  is 
the  case  of  our  written  laws,  or  acts  of  parliament.  Th^ 
bind  not  the  subjects  of  England,  because  their  materials  were 
collected  from  popes  or  emperors,  were  digested  by  Justinian^ 
or  declared  to  be  authentic  by  Gregory.  These  considerations 
give  them  no  authority  here :  for  the  legislature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign  power  as  su- 
perior or  equal  to  it  in  this  kingdom ;  or  as  having  the  right 
to  give  law  to  any^  the  meanest  of  its  subjects.  But  all  the 
strength  that  either  the  papal  or  imperial  laws  have  obtained  [  80  H 
in  this  realm  (or  indeed  in  any  other  kingdom  in  Eurc^)  is 
only  because  they  have  been  admitted  and  received  by  imme- 
morial usage  and  custom  in  some  particular  cases,  and  s<»ne 
particular  courts ;  and  then  they  form  a  branch  of  the  leges 
non  scripiaej  or  customary  iaws ;  or  else,  because  they  are  in 
some  other  cases  inlioduced  by  consent  of  parliament,  and  then 
they  owe  their  validity  to  the  leges  scriptae^  or  statute  law. 
This  is  expressly  declared  in  those  remarkable  words  of  the 
statutes^  Hen* VII I.  c.21.  addressed  to  the  king's  royal  majesty. 
—  ^f  This  your  grace's  realm,  recognizing  no  superior  under 
*^  God  but  only  your  grace,  hath  been  and  is  free  from  sub- 
*^  jection  to  any  man's  laws,  but  only  to  such  as  have  been 
*^  devis^,  made,  and  ordained  within  this  realm  for  the 
*^  wealth  of  the  same  ;  or  to  such  other  as,  by  sufferance  of 
*^  your  grace  and  your  progenitors,  the  people  of  this  your 
*^  realm  liave  taken  at  their  free  liberty,  by  their  own  consent, 
^*  to  be  used  among  them :  and  have  bound  themselves  by 
^*  long  use  and  custom  to  the  observance  of  the  same;  not  as 
**  to  the  observance  of  the  laws  of  any  foreign  prince,  poten- 
*^  tate,  or  prekte;  but  as  to  the  customed  and  antient  laws  of 
"  this,  reahn,  originally  established  as  laws  of  the  same,  by 
'^  the  said  sufftranoe,  cpnsents,  and  custom;  and  none 
**  otherwise." 

By  the  civil  law,  absolutely  taken^  is  generally  understood 
the  civil  or  municipal  law  of  the  Roman  empire,  as  comprised 
in  the  institutes,  the  code,  and  the  digest  of  the  Emper^ 
Justinian,  and  the  novel  constitutions  of  himself  and  some  of 
his  successors.     Of  which,  as  there  will  frequently  be  occasion 
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to  ctt»  them»  by  way  of  illustrating  our  own  laws^  it  may  not 
be  amiss  to  give  a  short  and  general  account 

Thb  Boman  law  (founded  first  upon  the  regal  constitutions 
of  their  antient  kingst  next  upon  the  twelve  tables  of  the  decern^ 
viriy  Uien  upon  the  laws  or  statutes  enacted  by  the  senate  or 
people,  the  edicts  of  the  praetor,  and  the  responsa  prudenhtm^ 
oi*  opinions  of  learned  lawyers,  and  lastly  upon  the  imperial 
C  ^1  ]  decrees,  or  constitutions  of  successive  emperors)  had  grown 
to  so  great  a  bulk,  or,  as  Livy  expresses  itS  ^^immensus 
*f  aliafitm  super  alias  acetvataiiim  Ugum  cumulus^*  tliat  they 
were- computed  to  be  many  camels'  load  by  an  author  who 
preceded  Justinian".  This  was  in  part*  remiedied  by  the 
'Collections  of  three  private  lawyers,  Gregorius,  Hermogenes, 
and  Papirius';  and  then  by  the  emperor  Theodosius  the 
yotmger,  by  whose,  orders  a  code  was  compiled.  A,  D.  4S8, 
being  a  methodical  collection  of  all  the  imperial  constitutions 
then  in  force :  which  Theodosian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  western  part  of  Europe, 
till  many  centuries  after ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  some  r^ard,  in 
framing  legal. constitutions  for  their  newly  erected  kingdoms. 
For  Justinian  commanded  only  in  tlie  eastern  remains  of  the 
empire :  ^d  it  was  under  his  auspices,  that  the  present  body 
of  civil  law  was  compiled  and  fiiii^hed  by  Tribonian  and  other 
lawyers,  abopt  the  year  533. 

•  This  consists  of,  1.  The  institutes,  which  contain  the 
dements  or  first  principles  of  the  Roman  law«  in  four  books. 
2.  The  digests,  or  pandects,  in  fifty  books,  containing  the 
opinions  and  writings  of  eminent  lawyers,  digested  in  a  sys- 
tematical method.  3.  A  new  code,  or  collection  of  imperial 
constitutions,  in  twelve  books ;  the  lapse  of  a  whole  century 
liaving  rendered  the  former  code,  of  Theodosius,  imperfect. 
4.  The  novels,  or  new  constitutions,  posterior  in  time  to  the 
other  bootcsy  and  amounting  to  a  supplement  to  the  code;  con- 
taining new.  decrees  of  sucoesbive  emperors,  as  new  questions 
Imppened  to  arise.  These  form  the  body  of  Roman  law,  or 
corpus  jw  is  cixfUis^  as  published  about  the  time  of  Justinian ; 


'  t.  3.  r.  34. 
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which  however  feJl  soon  into  neglect  and  oblivion,  till  about 
tlie  year  1  ISO,  when  a  copy  of  the  <ligests  was  found  at  Amalfi 
in  Italy:  whkh  accident,  concurring  with  the  policy  of  the 
Roman  , ecclesiastics^,  suddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introduced  it  into  several  nations,  and 
occasioned  that  mighty  inundation  of  volmninous  comments,  [  82  ]" 
with  which  this  system  of  law,  more  than  any  other,  is  nem 
loaded. 

The  canon  law  is  a  body  of  Roman  ecelesiasticar  law,  re-* 
lative  to  such  matters  as  that  church  either  has  or  pretends  to^ 
have,  the  proper  jurisdiction  over.  This  is  compiled  from  the  ' 
opinions  of  the  ancient  Latin  fathers,  the  decrees  of  generaF 
councils,  and  the  decretal  epistles  and  bulls  of  the  holy  see. 
All  which  lay  in  the  same  disorder  and  confusion  as  the  Ro- 
man civil  law:  till  about  the  year  1151,  one  Oratian,  an 
Italian  monk,  animated  by  the  discovery  of  Justinian's  pan- 
dects, reduced  the  ecclesiastical  constitutions  also  into  some 
method,  in  three  books ;  which  he  entitled  concordia  discor^ 
dantiitm^canonum^  butwhich  are  generally  known  by  the  name 
of  decretum  Gratiani.  These  reached  as  low  as  the  time  of 
pope  Alexander  III.  The  subsequent  papal  decrees,  to  the 
pontificate  of  Gregory  IX.,  were  published  in  much  the  same 
method,  under  the  auspices  of  that  pope,  about  the  year  IZSlO, 
in  five  books ;  entitled  decreialia  Gregorii  noni.  A  sixth  book  % 
was  added  by  Boniface  VIII.  about  the  year  1298,  which  is 
called  sexttts  decretalium.  The  Clementine  constitutions,  or 
decrees  of  Clement  V.,  were  in  like  manner  authenticated  in 
1 3 1 7  by  his  successor  John  XXII. ;  who  ako  published  twenty ' 
constitutions  of  his  own,  called  the  extravagantes  Joannis:  all 
which  in  some  measure  answer  to  the  novels  of  the  civil  law. 
To  these  have  been  since  added  some  decrees  of  later  popesj 
in  five  books,  called  extravagarUes  communes*  And  all  these 
together,  Gratian's  decree,  Gregory's  decretals,  the  sixth  de- 
cretal, the  Clementine  constitutions,  and  the  extravagants  of. 
John  and  his  successors,  form  the  corpus  juris  canonicif  oi^ 
body  of  the  Roman  canon  law. 

^  See§l.  page  18. 
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Besides  thesa  ))ontifical  collections,  which  during  the 
times  of  popery  were  received  as  authentic  in  this  island  hs 
well  as  in  other  parts  of  Christendom,  there  is  also  a  kind  of 
national  canon  law,  composed  of  legatine  and  proviiKial  con* 
stitutlons,  and  adapted  only  to  the  exigencies  of  tliis  church 
and  kingdom.  The  Ugatitie  constitutions  were  ecclesiastical 
laws,  enacted  in  iiati6nal  synods,  held  under  the  cardinals 
Otho  and  Othobon,  legates  from  pope  Gregory  IX.  and  pope 
Clement  IV.  in  the  reign  of  king  Henrj-  III.,  about  the  years 
1220  and  1268.  The  provincial  constitutions  are  principally 
the  decrees  of  provincial  synods,  held  under  divers  arch- 
bishops of  Canterbury,  from  Stephen  Langton  in  the  reign 
of  Henry  III.  to  Henry  Chichele  in  the  reign  of  Henry  V.j 
and  adopted  also  by  the  province  of  York '  in  the  reign 
of  Henry  VI.  At  the  dawn  of  the  reformation,  in  the  reign 
of  king  Henry  VHI.  it  was  enacted  in  parliament'  that  a  re- 
view should  be  had  of  the  canon  law ;  and,  till  such  review 
should  be  made,  all  canons,  constitutions,  ordinances,  and 
syoodals  provincial,  being  then  already  made,  and  not  re^ 
pugnant  to  the  law  of  the  land  or  the  king's  prerogativei 
should  still  be  used  and  executed.  And  as  no  such  review 
has  yet  beei]  perfected,  upon  this  statute  now  depends  the 
authority  of  the  canon  law  in  England.  (11) 

■   Burn'awcl.  Uw,  pref.  liii, 


(11}  It  U  ques^oiMble  whether  thit  i*  correctly  lud  down.  The 
SJH.8.  c.  19. 1.3.  and  Tth.,  which  are  the  clausei  referred  to  by  the 
-  author,  appear  to  relate  only  to  luch  canons,  conititutioDt,  aod  ordinance! 
•1  had  theretofore  been  made  by  the  clergy  of  tJiu  realm.  The  lecond  em- 
powered the  king  to  appoint  llurty-two  comniiniatien,  to  view,  search, 
and  examine,  the  la'ui  canoni.&c. ;  mid  the  tevcnth  providei  that  twA 
(titutioni,  ordinances,  and  synodali  provincial,  which  l>e  not 
coDtranantiftc.  to  the  law<,&c.  or  this  realm,  nor  to  the  dunHge,&c-  or 
the  king"*  prerogative  royal,  shall  now  be  Mill  UM<t,&c  as  they  were  afore 
the  making  of  thii  act,  till  inch  time  ai  the;  be  viewed,  &c.  by  the  Mud 
thirty-two  periont.  The  word  mck  in  this  clauic,  it  equivalent  only  to 
md,  for  the  canoni  referred  to  tire  to  be  uied  only  till  the  review  made 
by  the  commiMioncrs  which  review  waa  only  to  extend  to  the  ramon*  made 
bjp  the  Engliih  clergy.  Il  should  teem,  then,  that  this  statute  did  not  provide 
even  for  the  temporary  u>c  of  the  Roman  ccclctiaitical  law;  but  the 
■5Han.s.c.  ic.dJil,  for  in  ■  tuniUr  cImmc  to  the  one  just  cited,  it  men- 
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As  for  tbe  canons  enacted  by  the  clergy  under  James  I. 
in  the  year  160  ,  and  never  confirmed  in  parliament,  it  has 
been  solemnly  adjudged,  upon  the  princifdes  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory  of 
the  antient  canon  law,  but  are  introductory  of  new  r^;ula- 
tiens,  they  do  not  bind  the  laity '  whatever  regard  the  clergy 
may  tliink  proper  to  pay  thenu 

There  are  four  species  of  courts,  in  ^hich  the  civil  and 
canon  laws  are  permitted  (under  different  restrictions)  to  be 
used.  1.  The  courts  of  the  archbishops  and  bishops,  and 
their  derivative  officers,  usually  called,  in. our  law,  courts 
christian,  curiae  ckriUianitatis^  or  the  ecclesiastical  courts. 
2.  The  military  courts.  S.  The  courts  of  admiralty.  4.  The 
courts  of  the  two  universities.     In  all,  their   reception   in 

*  Str*.  1057, 


tions  not  only  the  canons»&c.  synodal  or  provincial,  but  also  ^  other  eccle- 
siastical laws  or  jurisdictions  spiritual.**  The  25Hen.8.  c«l9.  was  re- 
pealed in  terms  by  the  1  &8Ph.&  M.  c.8.,  and  revived  in  terms  by 
1  Elii.  c  1.  Tbe  passage  in  the  texty  therefore,  is  correct,  as  far  as  regards 
what  the  author  calls  the  ^  national  canon  law."  The  35  Hen.  8.  c.  16.  is 
not  repealed  in  terms  by  the  1  &  2 Ph.  &  M.  c.8.;  but  the  24th  section 
of  that  statute,  makes  utterly  void  all  clauses,  ftc.  of  every  other  statute, 
made  since  the  20  Hen.  8.  '^  against  the  supream  authority  of  the  pope's 
holiness,"  ftc.,  or  containing  any  other  matter  of  the  same  effect  only,  that 
is  repealed  in  any  of  the  statutes  aforesaid,  (t.  e.  the  statutes  repealed  by 
that  act).  If  the  general  words  of  this  clause  repealed  the  35  Hen.  8. 
c  16.,  and  it  is  hard  to  conceive  why  the  25  Hen.  8.  was  repealed,  if  the 
35th  was  not  intended  to  be  repealed  also;  then  it  was  not  revived 
by  the  lEUz.  c.  1.,  for  it  b  certainly  not  revived  by  it  in  terms,  and 
the  13th  section  of  that  act  provides  that  all  statutes  repealed  by 
]&2Ph.&M.y  and  not  « specially  mentioned  and  revived  in  this  act, 
shall  stand,  remain,  and  be  repealed  and  void." 

If,  then,  the  use  of  the  Roman  canon  law  is  not  permitted  by  the 
S5H.8.»  and  tbe  55  H.  8.,  which  permits  it,  be  repealed,  a  carious  ques- 
tion arises  by  what  authority  it  is  now  used  in  the  face  of  the  prohibitory 
clause,  in  the  first  section  of  25  Hen.  8.,  which  enacts  that  the  clergy,  ne 
any  of  them,  thenceforth  shall  presume  to  attempt,  allege,  clum,  or  put 
in  ure  any  constitutions,  or  ordinances,  provincial  or  synodal,  or  any  oiher 
canons,  *  *  *  upon  pain  of  imprisonment  and  fine  at  the  king's  will. 

I  should  observe,  however,  that  Lord  Hardwicke  delivering  tbe  ju<%- 
ment  of  the  court  in  the  case  of  Middleton  and  Ux,  v.  Croft,  Str.1060. 
certainly  speaks  of  the  35Hen.8.  c.l6.  b.%  a  subsisting  statute;  though 
his  attention  does  not  sbem  to  have  been  drawn  particularly  to  the  point. 
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general,  and  the  different  degrees  of  that  reception,  are 
grounded  entirely  upon  custom;  corroborated  in  the  latter 
[  84  ]  instance  by  act  of  parliament,  ratifying  those  charters  which 
confirm  the  customary  law  of  the  universities.  The  more 
minute  consideration  of  these  will  fall  properly  under  tliat  part 
of  these  commentaries  which  treats  of  the  jurisdiction  of  courts* 
It  will  suffice  at  present  to  remark  a  few  particulars  relative  to 
them  all,  which  may  serve  to  inculcate  more  strongly  the 
doctrine  laid  down  concerning  them*. 

1.  And,  first,  the  courts  of  common  law  have  the  super- 
intendency  over  these  courts  ;  to  keep  them  within  their 
jurisdictions,  to  determine  wherein  they  exceed  them,  to 
restrain  and  prohibit  such  excess,  and  (in  case  of  contumacy) 
to  punish  the  officer  who  executes,  and  in  some  cases  the  judge 
who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  Th£  common  law  has  reserved  to  itself  the  exposition 
of  all  such  acts  of  parliament  as  concern  either  the  extent 
of  these  courts,  or  the  matters  depending  before  them.  And, 
therefore,  if  these  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  will  expound  them  in  any  other  sense  than 
what  the  common  law  puts  upon  them,  the  king's  courts  at 
Westminster  will  grant  prohibitions  to  restrain  and  controul 
them. 

S.  An  appeal  lies  from  all  these  courts  to  the  king,  in  the 
last  resort:  which  proves  that  the  jurisdiction  exercised  in 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinsic  authority  of  their  own. — 
And,  from  these  three  strong  marks  and  ensigns  of  superi- 
ority, it  appears  beyond  a  doubt,  that  the  civil  and  canon  laws, 
though  admitted  in  some  cases  by  custom  in  some  courts,  are 
only  subordinate,  and  Uges  sub  graxriort  lege :  and  that,  thus 
admitted,  restrained,  altered,  new-modelled,  and  amended, 
they  are  by  no  means  with  us  a  distinct  independent  species 
of  laws,  but  are  inferior  branches  of  the  customary  or  un« 
written  laws  of  England,  properly  called  the  king's  eccle- 

•  lldc  Hifci.  c,  2. 
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siasticaly  the  king's  military^  the  king^s  maritime,  or  the  king's 
laws. 


Let  OS  next  proceed  to  the  l^es  scrtptae^  the  written.  Uws  C  ^^  ^ 
of  the  kingdom ;  which  are  statutes,  acts,  or  edicts,  made  by 
the  king^s  majesty  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  tempcnral,  and  commons,  in  parliament 
assembled^  The  oldest  of  these  now  extant,  and  printed  in 
our  statute  books,  is  the  £unous  magna  chartaj  as  confirmed 
in  parliament  9  Hen.  III. :  though  doubtless  there  were  many 
acts  before  that  time,  the  records  of  which  are  now  lost,  and 
the  determinations  of  them  perhaps  at  present  currently,  re- 
ceived for  the  maxims  of  the  old  common  law. 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of  par- 
liaments. At  present  we  will  only  take  notice  of  the  di£Rsrent 
kinds  of  statutes ;  and  of  some  general  rules  with  regard  to 
their  construction  ^. 

• 

FiBST,  as  to  their  several  kinds.  Statutes  are  either  ge- 
nerator qfecial^  public  or  private.   A  general  or  public  act  is  an 

^  8  Rep.  SO.  iq  imitation  of  all  which,  we  still  call 

*  Tlie  meaiod  of  citing  tfaete  acts  of  tome  of  our  old  statutes  by  their  initial 

parliament  is  varioos.    Maaj  of  onr  an-  words,  as  tlie  statutes  of  ^ttta  emplioreh 

ticnt  statutes  are  called  after  the  name  of  and  that  of  ^ircunupecii  agatu.     But 

the  place  where  the  parliament  was  held  the  most  usual  method  of  citing  them, 

that  made  them  ;  as  the  statute  of  Mer-  especialtj  since  the  time  of  Edward  the 

ton  and  Ifarleberge,  of  Westminster,  second,  is  by  naming  the  year  of  the 

Gloucester,  and  Winchester.     Others  king's  reign  in  which  the  statute  was 

are  denominated  entirely  from  their  sub-  made,    together   with  the  chapter   or 

ject ;   as  the  statutes  of  Wales  and  Ire-  particular  act,  according  to  its  numeral 

land,  the  ffrficiiliefer^  and  the  pyieroga-  order,  as  9GeaII.  c.'4.     For.  all  the 

/Nw  regiM.     Some  are  distinguished  by  acta  of  one  session  of  parliamcm  4alcea 

their  initial  words,  a  method  of  citing  together  make  property  but  one  ftaiple  ; 

very  antient ;  being  used  by  the  Jews  in  and  therefore  when  two  sQsivops.have 

denominating  the  books  of  the  penta-  been  held  in  one  year,  we  usuidly  men- 

teucfa;  by  the  christian  drarcfa  in  distin-  tion  stat.  1.  or  9,     Tims  the  Mil  of 

guishing  th^r  hymns  and  divine  offices;  rights  is  dtcd,  as  IW.  &  M.  st  S.  c.  SL 

by  the  Romanists  in  describing  their  pa*  signifying  that  it  is  the  second  chapter 

pal  bulls;   and  in  short  by  the  whole  or  act,  of  the  second  statute^  or  the 

body  of  antient  civilians  and  canonists,  laws  made  in  the  second  session  of  par- 

among  whom  this  method  of  citation  ge-  liament  in  tlie  lirst  year  of  king  William 

nerally  prevailed,  not  only  with  regard  and  queen  Mary, 
to  chapters,  but  inferior  sections  also ; 
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univerastl  rule»  that  vegards  the  whole  coranunity ;  «im1  of 
[  86  ]  this  the  courts  of  law  are  bound  to  take  notice  judicially  and 
ex  officio ;  without  the  statute  being  particularly  pleaded,  or 
finrmally  set  finrth  by  the  par^  whoclaims  an  advantage  under 
ft*  Special' or  private  acts  are  rather  exceptions  than  rules, 
being  those  which  only  operate  upon  particular  persons,  and 
private  concerns :  such  as  the  Romans  entitled  senaHb  decreta 
in  Gontra£stinction  to  the  senahls  cotwdta,  which  regarded 
the  whole  community':  and  of  these  (which  are  not  pro- 
mulgated with  the  same  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unless  they  be  fi>rmally  shewn 
and  pleaded.  Thus,  to  shew  the  distinction,  the  statute 
IS  Eliz.  c  10.  to  prevent  spiritual  persons  from  making  leases 
for  longer  terms  than  twenty-one  years,  or  three  lives,  is 
a  public  act;  it  being  a  rule  prescribed  to  the  whole  body  of 
spiritual  persons  in  the  nation:  but  an  act  to  enable  the 
bifidiop  of  Chester  to  make  a  lease  to  A.  B.  for  sixty  years,  is 
an  exception  to  this  rule ;  it  concerns  only  the  parties  and 
the  bishop's  successors,  and  is  therefore  a  private  act. 

Statutes  also  are  either  declaratory  of  the  common  law, 
or  remedial  of  some  defects  therein.  Declaratory,  where 
the  old  custom  of  the  kingdom  is  almost  fitUen  into  disuse,  or 
become  disputable ;  in  which  case  the  parliament  has  thought 
proper,  in  perpeluum  rei  testimonium^  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is 
and  ever  has  been.  Thus  the  statute  of  treasons,  25  £dw.  III. 
St  5.  cap.  2.  doth  not  make  any  new  species  of  treasons;  but 
only,  for  the  benefit  of  die  subject,  declares  and  enumerates 
those  several  kinds  of  ofiences  which  before  were  treason  at 
the  common  law.  Remedial  statutes  are  those  which  are 
made  to  supply  such  defects,  and  abridge  such  superfluities, 
in  the  common  law,  as  arise  either  from  the  general  imperfec- 
tion of  all  human  laws,  firom  change  of  time  and  circum- 
stances, from  the  mistakes  and  unadvised  determinations  of 
unlearned  (or  even  learned)  judges,  or  from  any.  other  cause 
whatsoever.  And  this  being  dcme,  either  by  enlarging  the 
common  law  where  it  was  too  narrow  and  circumscribed,  or 
[  87  ]    by  restraining  it  where  it  was  too  lax  and  luxuriant,  hath  oo 

*  Crvfin,0ng.l.  fS4. 
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caskmed^anollier  subordinate  division  of  remedial  acts  of  pia> 
Hameiit  into  efUarging  and  restraining  istatutes.  To  instance 
again  in  the  case  of  treason,  dipping  the  current  coin  of 
thie  kingdom  was  an  ofienoe  not  sufficiently  guarded  against 
by  the  common  law :  therefore  it  was  tbou^t  e^cpedient 
by  statute  5  EUiz.  c.  1 1,  to  make  it  high  treason,  which  it  was 
not  at  the  common  law;  so  that  this  was  an  enlarging  sta- 
tute (12).  At  common  law  also  spiritual  corpcmitions  m^ht 
lease  out  their  estates  for  any  term  of  years,  till  prevented 
by  the  statute  IS  Eliz.  before  mentioned:  thisT  was  therefore 
a  restraining  statute. 

Secondly,  the  rules  ta  be  observed  with  regard  to  the 
construction  of  statutes  are  principally  these  which  follow: 

1.  There  are  three  points  to  be  considered  in  the  con- 
struction of  all  remedial  statutes ;  the  old  law;  the  mischief 
and  the  remedy:  that  is,  how  the  common  law  stood  at  the 
making  of  die  act;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide;  and  what  remedy  the  parlia- 
ment have  provided  to  cure  this  mischief.  And  it  is  the  busi- 
ness of  the  judges  so  to  construe  the  act,  as  to  suppress  the 
mischief  sind  advance  die  remedy  *.  Let  us  instance  again  in 
the  same  restraining  statute  of  IS  Eliz.  c.  10.  By  the  com- 
mon law,  eodesiastical  corporations  might  let  as  long  leases 
as  they  thought  proper:  the  mischief  was,  that  they  let  long 
and  unreasonable  leases,  to  the  impoverishment  of  their  suc- 
cessors :  the  remedy  applied  by  the  statute  was  by  making 
void  all  leases  by  ecclesiastical  bodies  for  longer  terms  than 
three  lives  or  twenty-one  years.  Now  in  the  construction  of 
this  statute  it  is  held,  that  leases,  though  for  a  longer  time, 
tf  made  by  a  bishop,  are  not  vokl  during  the  bishop^  con- 
tinuance in  his  see;  or,  if  made  by  a  dean  and  chapter,  diey 
are  not  void  during,  the  continuance  of  die  dean ;  for  th^ 

<  SRep.7.  Co.Litt.ll. 

(IS)  This  is  hardly  an  exact  instance  of  an  enlarging  statute;  it  would 
have  been  more  apposite  to  have  mentioned  the  statute  ofthe3SHen.S. 
c.  S8.  wluch  empowers  certain  persons  to  make  certain  leases,  ^rhich  they 
could  not  do  h^Tore,  'and  to  have  placed  it  in  contrast  with  the  instance 
immediately  following  of  queen  Elizabeth's  restrabung  statute. 
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act  was  made  for  the  benefit  and  protection  of  the  successor  ^ 

The  mischief  is  therefore  sufficiently  suppressed  by  vacating 

«them  after  die  determination  of  the  interest  of  the  grantors ; 

[  88  1  but  the  leases,  during.their  continuance,  being  not  withiii  the 

mischief*  are  not  within  the  remedy. 


•  'i 


.  2.  A  STATUTE*  which  treats  of  divings  or  persons  of  an 
inferior  rank,  cannot,  by  any  general  uonis.  be  .extended  to 
those  of  a  superior.  jSo  |t  statute.  Creating  of  ^*  deans,  pre- 
*^  bendaries,  parsops,  vicars,  atul  others'  having  spiritual  pro- 
*^  motion,**  is  held  not  to  extend  to  bishops^  thou^  they 
have  spiritual  promotion;  deanS  being  the  highest  perspns 
named,  and  bishops  being  of  a  still  higher  order'. 

3.  Penal  statutes  must  be  construed  strictly.  Thus  the 
statute  1  Eld w.  VI.  c.12.  haying  enacted  that  those  who  are 
convicted  of  stealing  horses  should  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  ihis  did  not  extend  to  him 
that  should  steal  but  one  horse^  and  therefore  procured 
a  new  act  for  that  purpose  in  the  following  year**.  And,  to 
come  nearer  our  own  times,  by  the  statute  14  Geo.  II.  c.6. 
stealing  sheep,  or  other  catllej  was  made  felony  without  benefit 
pf  clerg}'.  But  these  general  words,  *^  or  other  cattle,"  being 
looked  upon  as  much  too  loose  to  create  a  capital  offimce, 
the  act  was  held  to  extend  to  nothing  but  mere  sheep.  And 
therefore,  in  the  next  session,  it  was  found  necessary  to  make 
another  statute,  15  Geo.  II.  c.  34.,  extending  the  former  to 
bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calves,  and  lambs, 
by  name. 

4.  Statutes  against  frauds  are  to  be  liberally  and  be-* 
peficially  expounded.  This  may  seem  a  contradiction  to  the 
last  rule;  most  statutes  against  frauds  being  in  their  conse- 
quences penaL  But  this  difierence  is  here  to  be  taken: 
where  the  statute  acts  upon  the  ofiender,  and  inflicts  a  pe- 
nalty, as  the  pillory  or  a  fine,  it  Is  then  to  be  taken  strictly : 
but  when  the  statutes  act  upon  the  ofience,  by  setting  aside 
the  fraudulent  transaction,  here  it  is  to  be  construed  liberally. 

'  Co. Lite 45.  3Rep.60.  JORep.58.       "sftOEd.  VI.   c.  S3.      Bac.  £Jeiiu 
•  :2Rcp.  46*.  c.l:!. 
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Upon  this  footing  the  statute  of  13  Elias^c.  B.  which  avoids 

all  gifts  of  goods»  4^c.  made  to  defraud  creditors  and  others, 

was  held  to  extend  by  the  general  words  to  a  gift  made  to    r  89  ] 

defraud  the  queen  of  a  forfeiture '. 

5.  One  part  of  the  statute  must  he  so  construed  by  another^ 
that  the  whole  may  (if  possible)  stand :  ul  res  magis  valeat, 
quampereat  As  if  land  be  vested  in  the  king  and  his  heirs 
by  act  of  parliament,  saving  the  right  of  A ;  and  A  has  at 
that  time  a  lease  of  it  for  tliree  years ;  here  A  shall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  sliall  «go  to  the 
king.  For  this  interpretatiou  furnishes  matter  for  every 
clause  of  the  statute  to  work  and  operate  upon.     But, 

6.  A  SAVING,  totally  repugnant  to  this  body  of  the  act,  is 
void.  If  therefore  an  act  of  parliament  vests  land  in  the 
king  and  his  heirs,  saving  the  right  of  all  persons  whatsoever ; 
or  vests  the  land  of  A  in  the  king,  saving  the  right  of  A :  in 
either  of  these  cases  the  saving  is  totally  repugnant  to  the 
body  of  the  statute,  and  (if  good)  would  render  the  statute  of 
no  efiect  or  operation ;  and  therefore  the  saving  is  void,  and 
the.  land  vests  absolutely  in  the  king  ^ 

7.  Where  the  common  law  and  a  statute  differ,  the  com- 
mon law  gives  place  to  the  statute ;  and  an  old  statute  gives 
place  to  a  new  one.  And  this  upon  a  general  principle  of 
universal  law,  that  **  leges  posteriores  priores  conirarias  abro^ 
^'  gant:^^  consonant  to  whidi,  it  was  laid  down  by  a  law  of 
the  twelve  tables  at  Rome,  that.^^^e^cf  popidus  postremum 
^^Jussit,  id  Jus  ratum  estor  But  this  is  to  be  understood 
only  when  the  latter  statute  is  couched  in  negative  terms,  o^ 
where  it^s  matter  is  so  clearly  repugnant,  that  it  necessarily 
implies  a  negative.  As,  if  a  former  act  says,  that  a  juror  upon 
such  a  trial  shall  have  twenty  pounds  a-year ;  and  a  new 
statute  afterwards  enacts,  that  he  shall  have  twenty  marks : 
here  the  latter  statute,  though  it  does  not  express,  yet  neces- 
sarily implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  a  qualification  sufficient,  the 
ibrmer  statute  which  requires  twenty  pounds  is  at  an  eitd '. 

'  3  Rep.  82.  *  1  Rep.  47.  •  Jenk.  Cent.  2.  79. 
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Bat  if  boitB  adft  be  merely  affimuitive^  snd  Ae  Mibstanoe 
such  that  both  may  stand  together^  here  the  kilter  does  not 
Kpeal  the  fimner^  but  they  shall  bodi  have  a  concuriept  eA- 
caey.  If  by  a  former  law  an  offence  be  indictable  at  the 
quarter^essions,  and  the  latter  law  makes  the  same  oflfenoe 
}in^i^*tft>^lA  at  the  assizes :  here  the  jurisdiction  of  the  sessions 
is.  not  taken  away,  but  both  have  a  concurrent  jurisdiction^ 
and  the  oflfender  may  be  pfosecnted  at  either  r  unless  the 
new  statute  subjmns  express  negative  w<»rds,  as,  ti^  die 
oflknce  shall  be  indictable  at  the  assizes,  and  not  elsMhere^* 

8.  If  a  statute,  that  rq)eals  another,  is  itsdf  repealed  af- 
terwards, the  first  statute  is  hereby  revived,  widiout  any 
formal  words  for  that  purpose*  So,  when  the  statutes  of  26 
and  35  Henry  VIIL,  declaring  the  kbg  to  be  the  supreme 
head  of  die  church,  were  repealed  by  a  statute  1  and  2  Philip 
and  Mary,  and  this  latter  statute  was  afterwards  repealed  by 
an  act  of  1  Eliz.,  there  needed  not  any  express  words  of  revival 
in  queen  Elisabeth's  statute,  but  these  acts  of  king  Henry 
were  impliedly  and  virtually  revived  ".  (IS). 

9.  Acts  of  parliament  derogatory  from  the  power  of  sub- 
sequent parliaments  bind  not.  So  the  statute  11  Hen.  VI I. 
c.  1*  which  directs  that  no  person,  for  assisting  a  king  de  factoy 
shall  be  attainted  of  treason  by  act  of  parliament  or  other* 
wise,  is  held  to  be  good  only  as  to  common  prosecutions  for 
high  treason ;  but  will  not  restrain  or  clog  any  parliamentary 
attainder  °.  Because' the  legislature,  being  in  truth  the  sove- 
reign power,  is  always  of  equal,  always  of  absolute  authority : 
it  acknowledges  no  superior  upon  earth,  which  the  prior  legis- 
lature must  have  been,  if  its  ordinances  could  bind  a  sub- 
sequent parliament.     And  upon  the  same  principle  Cicero,  in 

•  llRep.SS.  ■  4liist.SS5.  •  iliVI.  43. 


(13)  In  the  instance  here  put,  the  author  is  full/  borne  out  by  the  sutho- 
rity  which  he  quotes ;  but  I  bdiere  it  will  be  found  upon  reference  to  the 
statutes,  that  though  the  two  statutes  of  Hen.  8.  are  repealed  bjr  the 
statute  of  Phitip  and  Mary»  they  are  neither  fanpKedly  nor  in  terms  reTived 
fay  that  of  Efiabeth ;  for  they  are  not  revived  in  terms  by  it,  and  the 
istb  section  of  that  act  confirm  the  repeal  of  all  acts  repealed  by  the 
statute  of  Ph.  &  M.,  and  liot  *  specially  mentioned  and  remed"  by 
itself. 
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his  letters  to  Atticus,  treats  with  a  proper  contempt   those 
restraining  clausesi  which  endeavoured  to  tie  up  the  hands  of 
succeeding  legislatures.     ^^  When  you  repeal  the  law  itself*' 
says  he^  ^  you  at  the  same  tim^  repeal  the  prohibitory  dause^    C  91  } 
^*  which  guards  against  such  repeal  ^" 

10.  Lajstlt,  acts  of  parliament  that  are  impossible  to  be  ^ 
performed  are  of  no  validity;  and  if  there  arise  out  of  them 
collaterally  any  absurd  consequences,  manifestly  contradictory 
to  common  reason,  they  are^  with  regard  to  those  coUateri^l 
consequences,  void.  I  lay  down  the  rule  with  these  restric- 
tions ;  though  I  know  it  is  generally  laid  down  more  largely, 
that  acts  of  parliament  contrary  to  reason  are  void*  But  if 
the  parliament  will  positively  enact  a  thing  to  be  done  which 
is  unreasonable,  I  know  of  no  power  in  the  ordinary  forms  of 
the  constitution,  that  is  vested  with  authority  to  control  it : 
and  the  examples  usually  alleged  in  support  of  thjs  sense  of 
the  rule  do  none  of  them  prove,  that  where  the  main  object 
of  a  statute  is  unreasonable,  the  judges  are  at  liberty  to  reject 
it ;  for  that  were  to  set  the  judicial  power  above  that  of  the 
legislature,  which  would  be  subversive  of  all  government.. 
But  where  some  collateral  matter  arises  out  of  the  general 
words,  and  happens  to  be  unreascMiable ;  there  the  judges  are 
in  decency  to  conclude  that  this  consequence  was  not  fore- 
seen by  the  parliament ;  and  therefore  they,  are  at  liberty  to- 
expound  the  statute  by  equity,  and  only  quoad  hoc  disregard 
it.  Thus,  if  an  act  of  parliament  gives  a  man  power  to  try 
all  causes  that  arise  within  his  manor  of  Dale ;  yet  if  a  cause 
should  arise  in  which  he  lumself  is  party,  the  act  is  construed 
not  to  extend  to  that,  because  it  is  unreasonable  that  any  man 
should  determine  his  own  quarrel  \  But,  if  we  could  con* 
ceive  it  possible  for  the  parliament  to  enact,  that  he  should 
try  as  well  his  own  causes  as  those  of  other  persons,  there  is 
no  court  that  has  power  to  defeat  the  intent  of  the  legislature^ 
when  couched  in  such  evident  and  express  words  as  leave  no 
doubt  whether  it  was  the  intent  of  the  l^islature  or  no. 

These  are  the  several  grounds  of  the  laws  of  England : 
over  and  above  which,  equity  is  also  frequently  called  in  to 

'  Cum   lex    airogaiur,    Utud    iptum        *>  S  Rep. US. 
abrogattir,   q\ui  ntn  earn   abrogari  opor* 
tet,  i.3,  ep.93. 
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iursist,  to  moderate,  and  to  explain  them.     What  equity  is, 
and  how  impossible  in  if  s  very  essence  to  be  reduced  to  stated 
rules,  hatfi  been  shewn  in  the  preceding  section.     I  shall 
therefore  only  add,  that  (besides  the  liberality  of  sentiment 
with  which  our  common  law  judges  interpret  acts  of  parlia- 
ment, and  such'  rules  of  the  unwritten  law  as  are  not  of  a 
positive  kind)  there  are  also  peculiar  courts  of  equity  esta- 
blished for  the  benefit  of  the  subject ;    to  detect  latent  firauds 
and  concealments,  which  the  process  of  the  courts  of  law  is 
not  adapted  to  reach ;  to  enforce  the  execution  of  such  matters 
of  trust  and  confidence  as  are  bindhig  in  conscience,  though 
not  cognizable  in  a  court  of  law ;   to  deliver  (com  such  dan- 
gers as  are  owing  to  misfortune  or  oversight ;    and  to  give  a 
more  specific  relief,  and  more  adapted  to  the  circumstances  of 
the  case,  than  can  always  be  obtained  by  the  generality  of  the 
rules  of  the  positive  or  common  law.     This  is  the  business  of 
our  courts  of  equity,  which  however  are  only  conversant  in 
matters  of  property.     For  the  fireedom  of  our  constitution 
will  not  permit,  that  in  criminal  cases  a  pow^r  should  be 
lodged  in  any  judge,'  to  construe  the  law  otherwise  than  ac- 
cording to  the  letter.     This  caution,  while  it  admirably  pro- 
tects the  public  liberty,  can  never  bear  hard  upon  individuals. 
A  man  cannot  sufier  more  punishment  than  the  iaw  assigns, 
but  he  may  suffer  less.     The  laws  cannot  be  strained  by  par- 
tiality to  inflict  a  penalty  beyond  what  the  letter  will  warrant  ; 
but,  in  cases  where  the  letter  induces  any  apparent  hardship, 
the  crown  has  the  power  to  pardon. 
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SECTION    THE    FOURTH. 


OF    THE     COUNTRIES    SUBJECT     TO    THE 

LAWS  OF   ENGLAND. 


^H£  kingdom  of  England,  over  which  our  municipal 
laws  have  jurisdiction,  includes  not,  by  the  common 
law,  either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of 
the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  customs  of  this  territory  do 
now  obtiun,  in  part  or  in  all,  with  more  or  less  restrictions, 
in  these  and  many  other  adjacent  countries ;  of  which  it  will 
be  proper  first  to  take  a*review,  before  we  consider  the  king* 
dom  of  England  itself,  the  original  and  proper  subject  of 
these  laws. 

Wales  had  continued  independent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  pastoral  state  which 
CsBsar  and  Tacitus  ascribe  to  Britain  in  general,  for  many 
centuries :  even  from  the  time  of  the  hostile  invasions  of  the 
Saxons,  when  the  antient  and  christian  inhabitants  of  the 
island  retired  to  those  natural  intrenchments,  for  protec* 
tion  from  their  pagan  visitants.  But  when  these  invaders 
themselves  were  converted  to  Christianity,  and  settled  into 
regular  and  potent  governments,  this  retreat  of  the  antient 
Britons  grew  every  day  narrower;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  fastness  to  another, 
and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  early  in  our  history  we  find  their  princes  doing  honiage 
to  the  crown  of  England ;  ^till  at  length  in  the  reign  of 
Edward  the  jSrst,  who  may  justly  be  styled  the  conqueror  of 
Wales,  the  line  of  their  antient  princes  was  abolished,  and  the 
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king  of  England's  eldest  son  became,  as  a.  matter  of  course  (1) 
their  titular  prince;  the  territory  of  Wales  being  then  en- 
tirely le-annexeil  (by  a  kind  of  t'eodnl  resumplion)  to  the  do- 
minion of  the  crown  of  England';  or,  as  the  statute  (2)  of 
Rhudlan'*  expresses  it,  "  lerra  JVolliae  cum  incolis  suis,  pius 
"  regijarefeodali  sulijec/a,  (of  which  homage  was  the  sign,) 
"  jam  in  proprietatis  dominium  totaliler  ct  cum  itdegritate  con- 
"  versa  esl,  ct  coronac  regni  AiigHac  tanquam  pars  corporis  yus- 
"  dem  annexa  ct  tinita"  By  the  statute  also  of  Wales'  veiy 
material  alterations  were  made  in  divers  parts  of  iheir  laws, 
so  as  to  reduce  them  nearer  to  the  English  standard,  especially 
in  the  forms  of  their  Judicial  proceedings:  but  they  stil) 
retained  very  much  of  their  original  polity :  particidarly  their 
rule  of  inheritance,  viz.  that  their  lands  were  divided  equally  ' 
among  all  tlie  issue  male,  and  did  not  descend  to  the  eldest 
son  alone.  By  other  subsequent  statutes  their  provincial  im- 
munities were  still  farther  abridge<1 :  but  the  finishing  stroke 
to  their  independency  was  given  by  the  statute  2V  Hen.  VIII. 
c.  26.  which  at  the  same  time  gave  the  utmost  advancement 
to  their  civil  prosperity,  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  subjects  of  England.  Thus 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty;  being  insensibly  put  upon  the  same 
■  V4ugh.400.  "  lOEdw.  I.  '  laEdw.I. 

<i)  Sec  post,  p.s?4. 

(!)  The  loEdw.I.  which  is  called  tlie  statute  of  Rotclund,  Rothlanil, 
Riidhlan  or  Rhyddlan,  and  which  appears  to  have  been  only  an  order  in 
council  made  by  the  king  [and  therefore  so  denominated),  at  Rhudhlnn,  or 
Rhydhlan  in  Flintshire,  hai  nothing  t<i  ilo  with  WhIcs  ;  and  the  author  hat 
probably  been  led  into  ^e  false  reference  by  the  fnrt  that  the  tfafvfuM 
WiMa  I9E.1.  bears  date  at  the  ume  place.  Tliis  also  Mr.  Barringtou  in- 
formi  us  is  no  stalnie,  but  a  set  of  regulations  made  by  the  king  in  council 
for  the  goTemment  of  Wales.  In  order  to  make  these,  the  king,  the  year 
before,  had  caused  enquiries,  upon  oath,  lu  to  the  existing  laws  and.  con- 
stitutions of  Wales,  to  be  tnadc  before  certain  eommiisioners  with  the 
bishop  of  St.Darid's  for  their  president.  The  returns  of  these  eornmis- 
iionera  arc  printed  in  the  appendix  to  Hoel  Dda't  Laws.  Barrin^on's 
Obserr.  p.  120.  4th  Edition. 

The  terms  of  the  commission  arc  built  upon  that  alleged  supremacy 
over  Wales,  which  is  mentioned  in  the  text.  The  commissioners  were  to 
enqnirc  prr  71101  Sfgrt,  ri  p*r  qwii  eontiirludinet  miletxttem  miM  reget 
regerc  romuererant principm  WaiH^.cl  6aroiK4  Wotetutt  WaUiatipartt 
tm*,rt  alict  tn/eriom,el  eonim  parei.  See  B.  v.CoitIf,  aBurr.Sjl. 
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fcx>ting,  and  made  fellow-citizens  with  their  conquerors.  A 
generous  method  of  triumph,  which  the  republic  of  Rome 
practised  widi  great  success,  till  she  reduced  all  Italy  to  her- 
obedience,  by  admitting  the  vanquished  states  to  partake  df 
-  the  Roman  privileges.  (3) 

It  is  enacted  by  diis  statute  27  Hen.  VIII;  1.  That  the 
dominion  of  Wides  shall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Welshmen  bom  shall  have  the  same 
liberties  as  other  die  king^s  subjects.  S.  That  lands  in  Wales 
shall  be  inheritable  according  to  the  English  tenures  and  rules 
of  descent.  4.  That  the  laws  of  England,  and  no  other,  shall 
be  used  in  Wales:  b^des  many  other  regulations  of  the^lice  [  95  ] 
of  the  principality.  And  the  statute  of  34  &  35  Hen.  VIII. 
c.  26.  confirms  the  same,  adds  further  regulations,  divides  it 
into  twelve  diires  and,  in  short,  reduces  it  into  the  same 
order  in  which  it  stands  at  this  day ;  differing  from  the  king-^ 
dom  of  England  in  only  a  few  particulars,  and  those  too  of 
the  nature  of  privileges,  (such  as  having  courts  within  itself, 
independent  of  the  process  of  Westminster-hall),  and  some  . 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itself. 

The  kingdom  of  Scotland,  notwithstanding  the  union  of 
the  crowns  on  the  accession  of  their  king  James  VI.  to  that 
of  England,  continued  an  entirely  separate  and  distinct  king- 
dom for  above  a  century  more,  though  an  union  had  been 
long  projected ;  which  was  judged  to  be  the  more  easy  to 
be  done,  as  both  kingdoms  were  antiently  under  the  same  go« 
vernment,  and  still  retained  a  very  great  resemblance,  though 
fiur  from  an  identity  in  their  laws.  By  an  act  of  parliament 
1  Jac  I,  G.  L  it  is  declared  that  these  two  mighty,  famous, 
and  antient  kingdoms  were  formerly  one.     And  sir  Edward 

(3)  This  18  stated  rather  too  generally.  It  is  true  that  Rome  greatly 
increased  her  strength  in  the  very  early  periods  of  her  history  by  ad- 
mitting to  the  rights  of  citizenship,  or  rather  by  forcibly  transplanting 
from  their  own  country  to  Rome,  the  inhabitants  of  Alba  and  some  of  the 
conquered  Sabines;  but  it;|»i|p  far  from  being  correct  that  she  conqufered 
all  Italy  by  admitting  tbe..i^«|uiihed  states  tp  partake  of  her  privileges, 
that' the  memorable  iMfiia  war  was  provoked  by  the  absolute  refusal  of 
the  Romans  to  admit  their  Italian  subjects,  or  allies  as  they  were  called,  to 
the  full  rights  of  Roiaan  citizenship. 
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Coke  observes^,  how  marvellous  a  confonnity  there  was,  not 
•only  in  the  religion  and  language  of  the  two  nations,  but  also 
•in  their  antient  laws,  the  descent  of  the  crown,  then*  parlia- 
ments, their  titles  of  nobility,^  their  officers  of  state  and  of 
justice,  their  writs,  their  customs,  and  even  the  language  of 
their  laws.  Upon  which  account  he  supposes  the  common 
law  of  each  to  have  been  originally  die  same ;  especially  as 
•  their  most  andent  and  authentic  book,  called  regiazm  majcsta- 
-tenij  and  containing  the  rules  of  ikeir  antient  common  law,  is 
extremely  similar  to  that  of  Glanvil,  which  contains  the  prin- 
ciples of  ourSi  as  it  stood  in  the  reign  of  Henry  II*  And  the 
many  diversities  subsisting  between  the  two  laws  at  present, 
may  be  well  enough  accounted  for,  from  a  diversity  of  prac- 
tice in  two  large  and  uncommunicating  jurisdictions,  and 
from  the  acts  of  two  distinct  and  independent  parliaments, 
which  have  in  many  points  altered  and  abrograted  the  old 
conunon  law  of  both  kingdoms. 

C  96  ]  However,  sir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difficulties  in  carrying  on  the  projected 
union :  but  these  were  at  length  overcome,  and  the  great 
work  was  happily  effected  in  1 707,  5  8i  6  Anne :  when 
twenty-five  articles  of  union  were  agreed  to  by  the  parliaments 
of  both  nations ;  the  purport  of  the  most  considerable  being 
a8.foUows : 

1.  That  on  the  first  o£  May,  1707,  and  for  ever  after, 
the  kingdoms  of  England  and  Scotland  shall  be  united  into 
•ne  kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall 
be  the  same  as  was  before  settied  with  regard  to  that  of 
England. 

3.  The  united  kingdom  shall  be  represented  by  one  par- 
liament. 

4f.  There  shall  be  a  communication  of  all  rights  and  pri- 
vileges between  the  subjects  of  both  kingdoms,  except  where 
it  is  otherwise  agreed. 
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9.  Wh£n  Ellwand  raises  2,000,000/.  by  a  land  tax,  Scot-* 
land  shall  raise  48,000/. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of 
measures,  shall  be  reduced  to  tliose  of  England,  throughout 
the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise 
shall  be  the  same  in  Scotland  as  in  England.  But  all  the  other 
laws  of  Scotland  shall  remain  in  force:  tliough  alterable 
by  the  parliament  of  Great  Britain.  Yet  with  this  caution : 
that  laws  relating  to  public  policy  are  alterable  at  the  dis* 
cretion  of  the  parliament ;  laws  relating  to  private  right  are 
not  to  be  altered  but  for  the  evident  utility  of  die  people  of 
Scotland* 

22.  Sixteen  peers  are  to  be  chosen  to  represent  the  peer-*^  [  97  ] 
age  of  Scodand  in  parliam^t,  and   forty-five   members  to 

Sit  in  the  house  of  conunons.  (4) 

23.  The  sixteen  peers  of  Scodand  shall  have  all  privileges 
of  parliament;  and  all  peers  of  Scotland  shall  be  peers  of 
Great  Britain,  and  rank  next  after  those  of  the  same  degrea 
[in  England]  at  the  dme  of  the  union,  and  shall  have  all 
privities  of  peers,  except  sitting  in  the  house  of  lordSf  and 
voting  on  the  trial  of  a  peer. 

These  are  the  principal  of  the  twenty-fi>*e  articles  of 
union, .  which  are  ratified  and  confirmed  by  the  statute  5  Ann. 
c.  8.,  in  which  statute  there  are  also  two  acts  of  parliamenti 
recited;  the  one  of  Scotland,  whereby  the  church  of  Soot- 
land  and  Jilso  the  four  universities  of  that  kingdom,  are  esta- 

(4)  The  words  of  the  article  are  **  of  the  peers  of  Scotland  ai  the  time  of 
the  timoity  nxteen  shall  be  the  number  to  sit,  &c.  ;^  and  the  word^  of  the 
Scotch  Act  incorporated  into  the  5  Ann.  c  8.,  and  recited  in  s.  1 2.  arc  "  that 
the  said  axteen  peers,  &c.  shall  be  named  by  the  said  peers  of  Scotland 
whom  they  represent,  ^c.**  In  consequence  of  these  expressions,  the 
crown  cannot  create  a  new  Scotch  peerage  with  the  elecdve  right,,  as  it 
would  be  an  intruaon  on  the  rights  of  the  existing  electors;  and  there-, 
fore,  I  believe,  Scotch  peers  are  never  made,  except  in  the  case  of  this 
younger  branches  of  the  Royal  Family ;  though  extinct  peerages  are  n^ 
vived,  or  forfeited  ones  restored* 
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bUshed  for  ever,  anil  ;ill  succeeding  sovereigns  [at  llieir  ac- 
cessions] are  to  take  on  oath  inviolably  to  maintiiiii  the  same ; 
the  other  of  England,  5  Ann.  c.  5.,  whereby  the  acts  of  unifor- 
mity of  13  Eliz.  and  13  Car.  II,  (except  as  the  same  had  been 
altered  by  parliament  at  that  time)  and  all  other  acts  then  in 
force  for  llie  preservation  of  the  church  of  England,  are  de- 
clared perpetual ;  and  it  i»  stipulated  that  every  subsequent 
king  and  queen  shall  [at  their  coronations]  take  an  oath  in- 
violably to  maintain  the  same  within  England,  Ireland,  Wales, 
and  the  town  of  Berwick-uiTOn-Tweed.  And  it  is  enacted,  that 
these  two  acts  *'  shall  for  ever  be  observed  n:^  fundimiental 
and  essential  conditions  of  the  union." 

Upon  tliese  articles  and  act  of  union,  it  Is  to  be  observed, 
I.  That  the  two  kingdoms  are  now  so  insejiarably  united,  that 
nothing  can  evei*  disunite  tliem  again  ;  except  the  mutual  con- 
Bent  of  both,  or  the  successful  resistance  of  either,  upon  appre- 
hending an  infringement  of  tliose  ]Kiints  whicli,  when  they 
were  separate  and  Independent  nations,  it  was  mutually  stipu- 
lated should  be  "  fundamental  and  essential  conditions  of  tlie 
"  union'."     2.  That  whatever  else  may  be  deemed  '*  fun- 

'  It  may  jusilj  1w  doubled,  whvilicr  To  illiiitratc  iliis  matur  a   liule  Tmt' 

••en  «icU  an   infringtnnein  ([hough  s  llier;  an  art  orparhiuneni  to  repeal  or 

nwiiifeslbrCBCliofgODd  futh,  unless  done  alter  the  ucl  of  uniromiiij  in  EngUtid, 

apon  the  mosl  prcningneccsuljr)  would  or  to  oteblisJi   epitcopac;  in    Scolland, 

oTiucirdiHolire  the  union  ;  for  ihe  liare  would  doublleu  in  point  of  luilioril}'  be 

idea  of  ■  Mate,  without  a  (MKer  wtno-  lufficicntly  tslidandbinding  ;  and,  mx- 

where  vesud  lo  alter  ever)  put  of  it'«  withilandiog    >uch   an  arl,    Ihc  unioD 

lawi,  ii  the  hoighl  of  political  abiurdily.  would  continue  unbroken.      Nay,  each 

Hie  truth  leeim  lo  be,  that  in  surti  an  oflhewTneaturesmightlieEarelyaiidlio. 

iiicorpcmie  vnioH  {which  iiwelldislin-  nourably  purtued,  irnspeclivcly  agrec- 

guidied  by  s  very  learned  pietate  from  able  to  the  sentimenlt  of  tlie  Englith 

a  fitigrali!  alliavcc,  where  luch  an  in.  church,  or  the  kitk  in  Scotland.      But 

ftingcmnit  would  eertalnty  rescind  the  it  ihauld  >eem  ndther  prudent,  nor  per- 

compact]  the  two  contracting  «»te«  are  hipi  coniialcnl  with  good  faith,  lo  *en- 

lotally'  annihilali'd,  without  any  power  ture  upon  either  of  IhoK  itcpa,  by  a 

ofarBvivali  andailiirdariiesfranithcTr  spontaneous    exertion   of  Ihe  inherent 

cotyuDCtioD,  in  wbich  all  the  rights  of  powen  of  parliament,  or  at  the  inilanca 

•oierdgDiy,  and  parliniUrly  that  of  le-  of  merv  indlviduah. — So  lacred  jndrad 

^dadon,  mint  of  neceauty  reUde.  (See  are  tlie  Uwt  above  mentioned  (for  pro- 

WaihoRon'o  alliance,  195.)      But    Uw  tecting  each  churcb  and  the  Engllih  li. 

wanton  or   im|irudent  eierlion  of  ibie  turgj)  enleenied,  that  in  the  regency  acta 

right  wouldprobablyraiieaTrrralann-  bothof  IT.Sl  and  17&S   Ihe  rcgenli  are 

algfennent  inthemindiof  indivlduBU;  eiprcwly    diublni    fi™n    asienting   to 

■nd  therefore  il  ii  hinted  above  tliat  •ucli  ilie  rvpeal  or  alteration  of  cither  ibtaCi 

an  aUeiniH  might  rmbrngrr  (though  by  or  the  act  of  settlement. 
DO  nuant  itatrai/)  Uie  tiniDn. 
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^  damental  and  essential  conditions,^'  the  preservtition  of  the 
two  churches  of  England  and  Scotland,  in  the  same  state  diat 
they  were  m  at  the  time  of  the  union,  and  the  maintenance  of 
the  acts  of  unifiMrmity  which  establish  our  common  prayer, 
are  expressly  dedsred  so  to  be.  8.  That  therefor^  any  alter- 
ation in  the  constitution  of  either  of  those  churdiesy  or  in 
the  liturgy  of  the  church  of  England,  (unless  with  the  consent 
^f  the  respective  churches,  -collectively  or  representatively 
given,)  would  be  an  infringement  of  these  ^^  fundamental 
^  and  essential  conditions,"  and  greatly  endanger  the  union. 
4.  That  the  municipal  laws  of  Scotland  are  ordained  to  be 
«tiH  observed  in  diat  part  of  the  island,  unless  altered  by 
parliament;  and,  as  the  parliament  has  not  yet  thought 
proper,  except  in  a  few  instances,  to  alter  them,  they  still 
(with  regard  to  the  particulars  unaltered)  continue  in  fall 
force.  Wherefore  the  municipal  or  common  laws  of  Eng> 
land  are,  generally  speaking,  of  no  force  or  validity  in  Scot- 
land; and  of  consequence,  in  the  ensuing  commentari^  we 
shall  have  very  little  occasion  to  mention,  any  farther  than . 
sometimes*  by  way  of  illustration,  the  municipal  laws  of  that 
part  <^  the  united  kingdoma  (5). 

The  tpwd  of  Berwick-upon-Tweed  was  originally  part  of  [  99  2 
the  kingdom  of  Scotlal^d;  undf  as  such,  was  for  a  time  reduced 
by  king  Edward  L  into  the  possession  of  the  crown  of  Eng- 
land ;  and  during  such  it's'  subjeatipn,  it  received  from  that 
prince  a  charter,  whidh  (afler  it's  subsequent  cession  by  Ed- 
ward Balliol,  to  be  for  ever  united  to  the  crown  and  realm  of 
England)  was  confirmed  by  king  Edward  IIL,  with  some 
additions ;  particularly,  that  it  should  be  governed  by  the 
laws  and  usages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  il^s  reduction  by  Edward  L  It's 
constitution  wa^  new-modelled,  and  put  upon  an  English 
footing  by  a  charter  jof  king  James  L ;  and  all  it's  liberties, 
franchises,  and  customs  we^e  confirmed  in.  parliament  by 
the    statutes   22  Ed.  IV.  c.8.  and  2Jac.L  c28.      Though 

(5)  But  though  thb  U  true  as  to  the  common  law  of  England,  yet  acts 
of  parliament  being  made  by  the  l^^ative  power  of  the  united  king- 
dom will  bind  Scotland,  unless  they  are  made  expressly  for  that  part  of 
the  kingdom  called  England,  or  by  proviso  restrained  from  extending  to 
Scotland. 
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therefore  it  hath  some  local  peculiarities,  derived  iroin  the 
antietit  laws  of  Scotland  ',  yet  it  is  clearly  part  of  the  realm 
of  England,  being  represented  by  burgesses  in  the  house  of 
commons,  and  bound  by  all  nets  of  the  British  parliament, 
whether  specially  named  or  otherwise.  And  tlierefore  it  was 
(perhaps  superfluously)  declared  by  stntute  20  Geo.  II.  c.  +2. 
that  where  England  only  is  mentioned  in  any  act  of  parlia- 
ment, the  same  notwithstanding  hnth  and  shall  be  deemed  to 
comprehend  the  dominion  of  Wales  and  town  of  Berwick- 
upon-Tweed.  And  tliough  certain  of  the  king's  writs  or 
processes  of  the  courtti  of  Westminster  do  not  usually  run  into 
Berwick,  any  more  than  the  principality  of  Wales,  yet  it  hath 
been  solemnly  adjudged  <  tliat  all  prerogative  writs  (as  tliose 
of  mandamta,  prohibition,  habeas  corpus,  cartiorari,  3fc.)  may 
issue  to  Berwick,  as  well  as  to  every  other  of  the  dominions 
of  the  crown  of  England,  aiitl  that  indictments  and  other 
local  matters  arising  in  the  town  of  Berwick  may  be  tried  by 
a  jury  of  tlie  county  of  Northumberland.  (6) 

As  to  Ireland,  that  is  Ktilt  a  distinct  kingdom;  though  s 
<lependent  subordinate  kingdom.  It  was  only  entitled  the 
dominion  or  lorilship  of  Ireland  **,  and  the  king's  style  was  no 
f  loo  ]  other  than  dominiis  Hibeiniae,  lord  of  Ireland,  till  tlie  thirty- 
third  year  of  king  Henry  the  eighth ;  when  he  assumed 
tlic  title  of  king,  which  is  recognized  by  act  of  parliament 
35  Hen. VIII.  c.3.  But,  as  Scotland  and  England  are  now 
one  and  the  same  kingdom,  and  yet  difler  in  their  municipal 
laws :  so  England  uiul  Ireland  are,  on  the  other  hand,  dis- 
tinct kingdoms,  and  yet  In  general  agree  in  tlieir  laws.  The 
Inhabitants  of  Irelanil  are,  for  the  most  part,  descended  from 
the  English,  who  planted  it  as  a  kind  of  colony,  after  the 
conquest  of  it  by  king  Henry  the  second :  and  the  laws  of 
England   were    then    received    and    sworn    to    by  the    Irish 

'  llalc  Hitt.  C.  L.I83.      lSid.3S'A  •  Cta.  3k.  5i3.      •-■null,  AIh. 'J93. 

463.      9  Smw.  MS.  But.  1 1  Geo.  I.  c.  4.     9  Bun.  tm. 

*  Slat.  Uitmvie,  H  Ilcn,  HI. 

(G)  The  cote  rererred  la  in  Burrow,  U  tlist  of  the  A'li^  v.  Cowle,  which 
ii  exceedingly  worth  reading.  The  judgment  of  LortI  Mwulield  docs  not 
tocrciy  deckle  the  points  itntcd  in  ihe  text,  as  relatiug  to  Ikrwick,  but  it 
layt  down  the  great  piinciplei,  which  determine  the  preroBntive  juriwliclion 
of  the  court  of  K.  D.  over  the  dumlniuni  of  the  crown,  jiurl  ol  the  rciJui 
of  England,  but  not  in  England  proper. 
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nation,  assemble  at  the  council  of  Lismore  K     And  as  Ire* 
land,  thus  conquered,  planted,  and  governed,  still  continues 
in  a  state  of  dependence,  it  must  necessacily  conform  to  and 
be  obliged  by,  such  laws  as  the  superior  state  thinks  proper  ^ 
to  prescribe. 


At  the  time  of  this  conquest  the  Irish  were  governed  b] 
what  they  called  the  Brehon  law,  so  styled  from  the  Irish 
name  of  judges,  who  were  denominated  Brehons  K  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland^ 
and  carried  over  with  him  many  able  sages  of  the  law ;  and 
there  by  his  letters  patent,  in  right  of  tlie  dominion  of  con-» 
quest,  is  said  to  have  ordained  and  established  that  Ireland 
should  be  governed  by  the  laws  of  England  * :  which  letter^ 
patent  sir  Edward  Coke"^  apprehends  to  have  been  there 
confirmed  in  parliament.  But  to  this  ordinance  many  of 
the  Irish  were  averse  to  conform,  and  still  stuck  to  their 
Brehon  law :  so  that  both  Henry  the  third  °  and  Edward  the 
first  ^  were  obliged  to  renew  the  injunction :  and  at  length  in 
a  parliament  holden  at  Kilkenny,  40  Edw.  III.  under  Lionel 
duke  of  Clarence,' the  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  abolished,  it  being  unanimously  declared  to 
be  indeed  no  law,  but  a  lewd  custom  crept  in  of  later  times. 
And  yet,  even  in  the  reign  of  queen  Elizabeth,  the  wild  [  101  ] 
natives  still  kept  and  preserved  their  Brehon  law ;  which  is  i 

described '  to  have  been  **  a  rule  of  right  unwritten,  but 
delivered  by  tradition  from  one  to  another,  in  which  often* 
times  there  appeared  great  shew  of  equity  in  determining 
*^  the  right  between  party  and  party,  but  in  many  things 
**  repugnant  quite  both  to  God's  laws]  and  man's."  The 
latter  part  of  this  character  alone  is  ascribed  to  it,  by  the 
laws  before  cited  of  Edward  the  first  and  his  grandson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parlia* 
ments  of  its  own,  it  is  to  be  observed,  that  though  the  im- 

'  Pkyn.  on  4  Inst.  249.  Htuntur  Hybemici  Deo  deUttahiles  er- 

^  4  Inst.  358.     £dm.  %wnser*s  state  iaiuntf  ei  omnijuri  dissonantf  adeo  quod 

of  Ireland,  p.  151 3.  edit.  Hughes.  kgescenserinondebeani  ;  —  no6tielooii- 

*■  Vaugh.    294.     2  Pryn.      Rcc.  85.  siko  noUro  taiit  videiur  apedientg  ei$r 

7  Rep.  23.  Calvin's  case.  dem  utendas  concedere  Uges  AngticanfU^ 

«  Co.  LltLUl.  3  Pryn.  Rec.1218. 

"  A,  R,  30.     I  VLytsuFoed.  442.  p  £dm.  Spenser,  Und. 
°  A,  R,  5.  —pro  eo  quod  ItgCM  guiinti 
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memorial  cuiitoins,  or  common  Inw  of  England,  were  made 
the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  Englisli 
parliament,  since  the  twelfth  of  king  John,  extended  into  that 
kingdom  ;  unless  it  were  specially  named,  or  included  under 
general  words,  snch  as  "  within  any  of  the  king's  dominions." 
And  this  is  jMirticutaily  expressed,  and  the  reason  given  in 
the  year  books '' :  "  a  tux  granted  by  the  parliament  of  Eng- 
"  land  shall  not  bind  those  of  Ireland,  because  they  are  not 
"  summoned  to  our  parliament :"  and  again,  "  Ireland  hnih 
"  a  parliament  of  it's  own,  and  maketh  and  altereth  laws; 
"  our  statutes  do  not  bind  them,  because  they  do  not  send 
"  knights  to  our  parliament:  but  their  persons  are  the 
*'  king's  subjects,  like  as  the  hihabitants  of  Calais,  Gascoigne, 
'*  and  Guienne,  while  they  continued  under  the  king's  sub- 
*'  jection."  The  general  run  of  laws  enacted  by  the  superior 
state,  are  supjwsed  to  be  calculated  for  it's  own  internal  govern- 
ment, and  do  not  extend  to  it's  distant  dependent  countries; 
which,  bearing  no  part  in  the  legislature)  are  not  therefore  in 
it's  onlinary  and  daily  contemplation.  But,  when  the  sove- 
reign legislative  power  sees  it  necessary  to  extend  it's  care  lo 
any  of  it's  subordinate  dominions,  and  nicntions  them  ex- 
pressly by  name  or  includes  them  under  general  words,  tliere 
cut  be  no  doubt  but  then  they  are  bouiid  by  it's  laws  '. 

[  102  ^  The  original  metliod  of  passing  statutes  in  Ireland  was 
nearly  the  some  as  in  England,  the  chief  governor  hokting 
parliaments  at  his  pleasure,  which  enacted  such  laws  as  they 
tJionght  proper '.  But  an  ill  use  being  made  of  this  liberty, 
particularly  by  lord  Gormanstown,  deputy -lieutenant  in  the 
reign  of  Edward  IV. ',  a  set  of  statutes  were  tliere  enacted  in 
tlie  10  Hen.  VII.  (sir  Edward  Poynings  being  then  lord  de- 
puty, whence  they  are  called  Poynings'  laws)  one  of  which  % 
in  order  to  restrain  the  power  os  well  of  the  deputy  as  the 
Irish  parliament,  provides,  1.  Tliat  before  any  parliament  be 
summoned  or  holden,  the  chief  governor  and  council  of  Ire- 
land shall  certity  to  the  king  under  the  great  seal  of  Ireland 
the  considerations  and  causes  thereof,  and  the  articles  of  the 
acts  proposed  to  be  passed  therein.  2.  That  ofter  the  king, 
in  his  council  of  England,  shall  have  consiclercd,  approved, 

^  so  Hen.  VI.  B,      9  1llc.ni.  12.  '  IM.  10  ll«..vri.  c.a3. 

'TMr-book  lHi'n.VIL3.TRfp.-Ji'.  "  V^p.i.  upouiutLxl  by  3&  '<  ri>.  « 

Calvhl'tcaM.  M.  t.4. 
•  Iriih  Sutui*,  II  £1».  tut.  :i.  c.f. 
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or  altered  the  said  acts  or  any  of  them,  and  certified  them 
iutck  under  the  great  seal  of  England,  and  shall  have  given 
licence  to  sommon  and  hold  a  parliament,  then  the  same 
shall^  be  summoned  and  held :  and  therein  the  said  acts  so 
certified,  and  no  other,  shall  be  proposed,  received,  or  reject- 
ed *"•  But  as  this  precluded  any  law  from  being  proposed, 
but  such  as  were  pre-conceived  before  the  parliament  was  in 
being,  which  occasioned  many  inconveniences,  and  made  fire- 
quent  dissolutions  necessary,  it  was  provided  by  the  statute  of 
Philip  and  Mary  before  cited,  that  any  new  propositions 
might  be  certified  to  England  in  the  usual  forms,  even  after 
the  summons  and  during  the  session  of  parliament.  By  this 
means  however  there  was  nothing  left  to  the  parliament  in 
Lreland,  but  a  bare  negative  or  power  of  rejecting,  not  of 
proposing  or  altering  any  law.  But  the  usage  now  is,  that 
bills  are  often  framed  in  either  house,  under  the  denomina- 
tion of  **  hesrds  for  a  bill  br  bills :"  aiid  in  that  shape  they  . 
are  ofiered  to  the  consideration  of  the  lord  lieutenant  and  privy 
council :  who  upon  such  parliamentary  intimation,  or  other- 
wise upon  the  application  of  private  persons,  receive  and 
transmit  such  heads,  or  reject  them  without  any  transmission, 
to  England^'  And  with  regard  to  Poynings'  law  in  parti? 
cular,  it  cannot  be  repealed  or  suspended,  unless  the  bill  for 
that  purpose,  before  it  be  certified  in  England,  be  approved  r  103  1 
by  both  the^houses  '• 

.  But  the  Irish  nation,  being  excluded  from  the  benefit  of 
the  English  statutes,  were  deprived  of  many  good  and  pror 
fitable  laws,  made  for  the  improvement  of  the  common  law ; 
and,  the  measure  of  justice  in  both  kingdoms  becoming 
thence  no  longer  uniform,  it  was  therefore  enacted,  by  an- 
other of  Poynings*  laws  ^,  that  all  acts  of  parliament,  before 
made  in  England,  should  be  of  force  within  the  realm  of 
Ireland  '.  But^  by  the  same  rule,  that  no  laws  made  in  Eng- 
land, between  king  John's  time  and  Pojmings'  law,  were  then 
binding  in  Ireland,  it  follows  that  no  acts  of  the  English  par- 
liament made  since  the  10  Hen.  VII.  do  now  bind  the  people 
of  Ireland,  unless  specially  named  or  included  under  general 
words  *.     And  on  the  other  hand  it  is  equally  clear,  that 

;'  4  Inst.  S53.  ^    «  4  Inst.  351 . 

'*  Irish  Stat.  11  EUi,  stat.  3.  c.38.  «  13  Rep.112. 

*  cap.  22. 
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where  Ii-diuid  is  pnrticularly  named,  or  is  included  under  ge- 
nernl  «or(!s,  ihcy  are  bound  by  such  acts  of  pnrliamewt.  For 
lliis  follows  fifjm  the  very  nature  and  coD^t'itution  of  a  de- 
|Kndent^tate:  dependence  being  very  little  else,  but  an  ob- 
ligation to  conform  lo  the  will  or  law  of  that  superior  person 
or  sinie,  upon  which  the  inferior  depends.  The  original  nnii 
true  ground  of  lliis  superiority  in  the  pi-esent  case,  is  what 
we  usually  call,  though  somewhat  inipro|)erly,  the  right  of 
comjuest;  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature:  but  which  in  reason  and  civil  policy  can 
mean  nothing  mure,  than  that  in  oriler  to  put  an  end  lo 
Jiostilitics,  a  compact  is  either  expressly  or  tociUy  mode  be- 
tween the  conqueror  and  the  conquere<I,  that  if  they  will 
acknowledge  the  victor  for  their  master,  he  will  treat  theat 
for  the  future  as  subjects,  and  not 


But  tliis  state  of  dependence  being  almost  forgotten,' and 
Teady  to  be  disputed  by  the  Irish  nation,  it  became  necessary 
«ume  years  ago  to  declare  how  that  mutter  really  stood  :  and 
therefore  by  Stat.  6  Geo.I.  C.5.  it  is  declared,  that  the  king- 
dom of  Ireland  ought  to  be  subonliuate  to,  and  dc{)endent 

£  101  J  upon,  theim[)erial  crown  of  Great  Britain,  as  being  insepa- 
rably united  thereto ;  and  diat  the  king's  majesty,  with  the 

p  ■,  i  consent  of  the  lords  and  commons  of  Great  Britain  in  parlia- 
ment, lintli  power  lo  make  laws  to  bind  ihc  people  of  Ireland. 

Thus  we  see  how  extensively  the  laws  of  Ireland  commu- 
nicate with  those  of  England ;  and  indeed  such  conimuni- 
cnlion  is  highly  necessary,  as  the  ultimate  resort  from  the 
courts  of  justice  in  Ireland  is,  as  in  Wales,  to  those  in  Eng- 
land :  n  writ  of  error  (in  the  nature  of  an  appeal)  lying  from 
tlie  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
ns  the  appeal  from  tlie  chancery  in  Ireland  lies  imme<liately 
to  tlic  house  of  lords  here :  it  being  expressly  declared,  by 
the  same  statute,  6  Geo.  I.  c.5.  that  the  peers  of  Irelntid 
have  no  jurisdiction  to  affirm  or  revei'se  any  judgments  or 
decrtrcs  whatsoevei-.      Tlie  propriely  and  even   necessity,   in 

"  Puff.  L-of  N-viii,  8.S1.  (7)  iniiil«l  </„,ywv  <^  c-urii.  c.  i-ml  fc 

■  TbU  »« law  in  Ibe  liiH  of  Kan.     ray- 
Vlll>:  u  ■|>pe*nby  llwiDlicDl  bouk, 


(7)    Pullinidvlir  merely   rcfcr*    lo   Urvtiiu   de  Jure   Brlli   el    Parit, 
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all  inferior  dominions,  of  this  constitution,  ^^  tiint',  though 
**  justice  be  in  general  administered  by  courts  of  tbeir  own, 
yet  that  the  appeal  in  the  last  resort  ought  to  be  to  the 
courts  of  the  superior  state,"  is  founded  upon  the^e  two 
reasons.  1.  Because  otherwise  the  law,  appointed  or  per* 
mitted  to  such  inferior  dominion,  might  be  insensibly  changed 
within  itself  without  the  assent  of  the  superior.  2.  Because 
otherwise  judgments  might  be  given  to  the  disadvantage  or 
diminution  of  the  superiority ;  or  to  make  the  dependence  to 
be  only  of  the  person  of  the  king,  and  not  of  the  crown  of 
England  \  (8) 

^  Vaugh.  40«. 

(8)  The  29G.3.  C53;.  rep^ed  the  6G.1.  c.5.,  and  the  23G..5.  c.28. 
declared  the  exclusive  right  of  the  Irish  parliament,  and  Irish  courts  in  all 
matters  of  legislation  and  judicature  for  Ireland.  But  all  tlicse  statutes 
have  become  matter  of  liistpry  only  by  the  union  of  the  two  kingdoms, 
which  took  place  in  January,  1 801 .  The  39  &  40  G.  9.  c.  67.  intituled,  *^  An 
act  lor  the  union  ef  Great  Britain  and  Ireland,**  contains  the  articles  of  the 
union,  the  principal  of  which  are, 

l.That  on  the  first  day  of  January,  1801,  and  for  ever  after,  the  kingdoms 
of  Great  Britain  and  Ireland  shall  be  united  into  one  kingdom,  by  the  name 
of  the  united  kingdom  of  Great  Britain  and  Ireland. 

2.  That  the  succession  to  the  imperial  crown  of  the  said  united  king- 
join  iball  continue  limited  in  the  same  manner  as  the  succesdon  to  the 
crown  of  the  two  kingdoms  was  before  settled,  and  according  to  the  terms 
of  the  union  between  England  and  Scotland. 

3.  That  the  united  kingdom  shall  be  represented  in  one  and  the  same 
parliament,  to  be'called  '*  The  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland." 

4.  That  four  lords  spiritual,  by  rotation  of  sessions,  and  twenty-eight 
lords  temporal  of  Ireland,  elected  for  life  by  the  peers  of  Ireland,  shall 
sit  and  vote  on  the  part  of  Ireland  in  the  house  of  lords ;  and  100  com- 
moner)), (two  for  each  county,  two  for  Dublin  and  Cork  each ;  one  for  thd 
university  of  Trinity  Ck>ll^e,  and  one  for  each  of  the  thirty-one  most  con- 
siderable cities,  towns,  and  boroughs,)  be  the  number  to  sit  and  vote  on  the 
part  of  Ireland  in  the  house  of  commons  of  the  united  kingdom. 

5.  That  the  churches  of  England  and  Ireland,  as  now  by  law  established,' 
be  united  into  one  protestant  episcopal  church,  to  be  called  the  united 
church  of  England  and  Ireland ;  that  the  doctrine,  worship,  discipline,  and 
government  pf  the  said  united  church  shall  be,  and  remain  the  same  at  al- 
ready established  for  the  church  of  England ;  and  that  it's  continuance  as 
the  established  church  of  England  and  Ireland,  shall  be  an  essential  and 
fumlamental  part  of  the  union,  and  that  the  church  of  Scotland  shall  con-* 
tinue  as  establuhed  by  law,  and  the  Scotch  union. 

6.  That  the  subjects  of  GKreat  Britain  and  Ireland,  shall  be  on  the  same 
footing  in  respect  of.  trade  and  jiavigatton,  in^all  ports  and  places  in  the' 

united- 
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With  regard  to  the  other  adjacent  islands  which  are  sub- 
ject to  the  crown  of  Great,  Britain,  some  of  them  (as  the  isle 
[  lOG  ]  of  Wight,  of  Portland,  of  Thanet,  &c.)  are  comprized 
witiiiii  some  ueighbouring  county,  and  are  therefore  to  he 
looked  upon  ns  annexed  to  the  mother  island,  and  part  of  the 
kingdom  of  England.  But  there  are  others  which  require  a 
more  particular  consideration. 

And,  first,  the  isle  of  Mati  is  a  distinct  territory  from  En^ 
land,  and  is  not  govei-ned  by  our  laws ;  neither  doth  any  act 
of  parliament  extend  to  it,  unless  it  be  particularly  named 
therein ;  and  then  an  act  of  parliament  is  binding  there  '.  It 
was  formerly  a  subordinate  feudatory  kingdom,  subject  to  tlie 
kings  of  Norway;  then  to  king  John  and  Henry  III.  of  En^ 
land;  afterward  to  the  kings  of  Scotland;  and  then  again  to 
the  crown  of  England :  and  at  length  we  find  king  Henry  I V. 
claiming  tlie  island  by  right  of  conquest,  and  disposing  of  it 
to  the  earl  of  Northumberland  ;  upon  whose  attainder  it  was 
granted  (by  the  name  of  the  lordship  of  Man)  to  sir  John 
de  Stanley  by  letters  patent  THeniylV.  In  his  lineal  de- 
scendants it  continued  for  eight  generations,  till  tlie  death  of 
Ferdinando  earl  of  Derby,  yi.Z).  1594-:  when  a  controversy 
arose  concerning  the  inheritance  thereof,  between  his  daugh- 
ters and  William  his  surviving  brotlier ;  upon  which,  and  a 
doubt  that  was  started  concerning  tlie  validity  of  the  original 
patent*,  tlie  island  was  seized  into  the  queen's  hands,  and 
allerwanls  various  grants  were  made  of  it  by  king  James  the 
first;  all  which  being  expired  or  surrendered,  it  was  granted 
fresh  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs 
male  of  his  botly,  with  remainder  to  his  heirs  general ;  wliicb 

'A  Inil.  S84.     2  Alid.llS.  *  Cmdon,  Elil.  ^.i>.l594. 


united  kuigdoni  and  il's  dependencies,  and  in  all  treaties  made  by  hii 
majealy  willi  foreign  powers. 

a.  Tlint  the  Inws  *iid  eourta  uf  the  rcipcctive  kingdomii  ihall  remain  a« 
by  law  etiBblislicd,  Hibject  to  llic  rcgulaiions  of  pnrliBuicnt  rroni  time  ru 
time,  provided,  however,  that  nil  writs  or  error  and  appeuli  which  might 
have  been  decided  in  the  ri-Bp«utive  houiei  of  lordt  of  the  two  kingdom*, 
*hall  be  decided  by  the  houte  of  lords  of  the  united  kingdom,  «od  provided 
alio  that  there  ihnll  be  on  initance  court  of  admiralty  In  Ireland,  the  ap- 
peal from  which  «h*ll  bo  to  hli  majctty'*  delegates  in  the  Irish  court  of 
chanco?,  and  that  all  exi«t)ng  lawt  conlrmry  to  thcie  article*  shall  bo  rt- 
rcpcaled. 
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grant  was  the  next  year  confirmed  by  act  of  parliament,  witli 
a  restraint  of  the  power  of  alienation  by  the  said  earl  and  his 
issue  male.  On  the  death  of  James  earl  of  Derby,  A.  D, 
1735,  the  male  line  of  earl  William  failing,  the  duke  of 
AthoU  succeeded  to  the  island  as  heir  genexial  by  a  female  [  107  j 
branch.  In  the  m^n  time,  though  the  title  of  king  had 
long  been  disused,  the  earls  of  Derby,  as  lord  of  Man,  had 
maintained  a  sort  of  royal  authority  therein ;  by  assenting  or 
dissenting  to  laws,  and  exercising  an  appellate  jurisdiction. 
Yel^  though  no  English  writ,  or  process  from  die  couits  of 
Westminster,  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  island  to  the  king  of  Great 
Britain  In  council  ^.  But  the  distinct  jurisdiction  of  this  little 
subordinate  royalty  being  found  inconvenient  for  the  purposes 
of  public  justice,  and  for  the  revenue,  (it  afibrding  a  com- 
modious asylum  for  debtors,  outlaws,  and  smugglers,)  autho- 
rity was  given  to  the  treasury  by  statute  12  Geo.  L  c*28.  to 
purchase  the  interest  of  the  then  proprietors  for  the  use  of  the 
crown :  which  purchase  was  at  length  completisd  in  the  year 
1765,  iand  confirmed  by  statutes  5  George  IIL  c.26.  and  39^ 
whereby  4be  whole  island  and  all  its  dependencies  so 
granted  as  aforesaid,  (except  the  landed  prc^rty  of  the 
Atholl  family,  their  man^ial  rights  and  emoluments,  and 
the  patronage  of  the  biahoprick  *  and  other  ecclesiastical 
benefices,)  are  unalienably  vested  in  the  crown,  and  sub- 
jected to  the  regulations  of  the  British  excise  and  oistoms  (9). 

The  islands  of  Jersey,  Guernsey,  Sark,  Alderney,  and 
their  aippendages,  were  parcel  of  the  duchy  of  Normandy, 
and  were  united  to  the  crown  of  England  by  the  first  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  most  part  the  ducal  customs  of  Normandy, 
being  collected  in  an  antient  bodk  of  very  great  authority, 
entitled,  le  grand  cotistumier.  The  king's  writ,  or  process 
from   the  courts  of  Westminster,  is  there  of  no  force ;  but 

**  1  P.Wms.S29.  the  province  of  Canterbury,  but  an- 

'  The  bishoprick  of  Main  or  Sodor,  nexed  to  that  of  York,  by  statute  S3 
<n  Sodor  and  Man,  was  fionnerly  within     Hen.  VII  I.  c.  S 1 . 

(9)  As  neither  these  acts,  nor  a  subsequent  one,  (the  45G.9.  c.  193.)  for 
grantiDg  an  additional  compensation  to  the  Duke  of  AthoII,  at  all  inter- 
fered with  the  private  laws  or  general  immunities  of  the  island,  except  as 
rc^garded  the  revenoe  laws^  it  still  remains  as  commodious  an  asylum  for 
cSebtora  and  outlaws  aft' before. 
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Iiii  com  mission  is.  Tlicy  nrc  not  bound  by  common  acts  of 
our  )Hti'liiiments,  unless  jinrliculnrly  name*!  ^  All  catises 
nrii  originally  tleternilnctl  by  llieir  own  officers,  tlie  iMiilifTs 
and  jurats  of  the  islands  j  but  an  H)}{)eal  lies  from  them  to 
the  king  in  council,  in  the  last  resort.  (10) 

[  108  H  Besides  these  adjacent  islands,  our  more  distant  ptnnt- 
^  '  atioiis  ill  America  and  elsewhere,  are  also  in  some  respects 
subject  to  the  English  laws.  Ptanlntions  or  colonies,  in  dis- 
tant countries,  arc  either  such  where  tlie  lands  are  claimed 
by  ri^ht  of  occupancy  only,  by  finding  them  desnrt  and 
imcultivntcd,  and  |>copling  them  from  the  motlier-country ; 
or  where,  when  already  cultivated,  they  have  lx;en  either 
gained  by  coni|uest,  or  ceded  to  us  by  treaties.  And  botli 
these  rights  are  founded  upon  the  law  of  nature,  or  at  least 
upon  diat  of  nations.  But  there  is  n  difference  l>etweeii  tliese 
two  species  of  colonies,  witli  respect  to  the  laws  by  wliicli 
tliev  lire  botmd.  For  it  hath  been  held  ',  that  if  an  uninha- 
bited country  be  discovered  and  planted  by  English  subjects, 
all  the  English  laws  then  in  being,  which  are  the  birth-right 
of  every  subject"",  are  immediately  tliere  in  foi-ce.  But 
this  must  be  understood  with  very  many  and  very  great 
I'cstrictioiis.  Such  colonists  carry  with  them  only  so  much 
of  the  English  law,  as  is  applicable  to  their  own  situation 
and  the  condition  of  an  in&nt  colony ;  such,  for  instance,  as 
the  general  rules  of  inheritance,  and  of  protection  from  per- 
sonal injuries.  The  artificial  refinements  and  distinctions  in- 
cident to  the  properly  of  a  great  and  commercial  |)eople>  the 
laws  of  police  and  revenue^  (such  especially  as  are  iuforced 
'  4  InM.  aafi.  <  Sslk.  111.  666.  ■"  S  P.Wmi.TS. 


(10)  TTic  prcm^tive  writ*  of  the  conn  of  king's  bench,  (which  are  to 
called,  because  they  arc  sup|X)9eil  to  iuiic  on  the  part  aC  the  king,)  such  u 
inanilainua.  prohibition,  ftc.  may  issue  to  every  dominion  of  the  crown  of 
England.  The  diEtinction  is  between  a  foreign  dominion,  which  bcloiij^s  to 
a  prince  niccceding  to  the  throne  of  England,  such  ns  Hanover;  and  n  ici^ 
riiorj  which  by  conquest  or  any  other  mode,  ii  annexed  to  the  crown  of 
Englanil.    Sec  Ji.  v.  Comic,  aBurr.ese. 

According  to  this  ilisEioction  the  prerogative  writs  would  not  have  run 
into  lh«e  iilands  at  parcel  of  the  duchy  of  Normandy.  The  fact  is,  I 
believe,  that  they  were  finally  ceded  to  the  crown  of  England  under  the  ge- 
neral words  of  the  uxth  und  eleventh  articles  of  the  peace  of  Brellgni, 
mE.3.  A.U.1S60.,  which  gave  to  the  king  of  Englanil  all  the  French  inlands 
which  he  ihen  held,  In  full  and  absolule  sovereignly.     Kym.  vi.  p,l7S. 
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by  penalties^)  the  mode  of  maintenance  for  the  established 
clergy,  the  jurisdiction  of  spiritual  courts,  and  a  multitude 
of  other  provisions,  are  neither  necessary  nor  convenient  fot 
them,  and  therefore  iu*e  not  in  force.  What  shall  be  ad- 
mitted and  what  rejected,  at  what  tjmes,  and  under  what 
restrictions,  must,  in  case  of  dispute,  be  decided  in  the  first 
instance  by  their  own  provincial  judicature,  subject  to  the  re- 
vision and  control  of  the  king  in  codncil :  the  whole  of  their 
constitution  being  also  liable  to  be  new-modelled  and  reform- 
edl  by  thet  general  superintending  power  of  the  I^islature  in 
Ibe.  mother-country.  But.  in  conquered  or  ceded  countries^ 
that  hf^ve  alreiady  laws  of  their  own,  the  king  may  indeed  alter 
eapA  change  those  laws;  but,  till  he  does  actually  change 
them  the. ahti^t  laws  of  the*  country  remain,  unless  such  as 
are  against  tfa^  law  of  God,  as  in  the  cas^  of  an  infidel  coun- 
try "•  Our  Aoiericiin  plantations  are  principally  of  this  latter  [  109  ] 
9ort,  being  obGabned  in.  the  last  century  either  by  right  of  con- 
quest and  ilriviogi'Qat  Jthe  natives  (with  what  natural  justice 
1  shall  not  at  present  inquire),  or  by  treaties.  And  therefore 
the  common  law/tif .  England,  as  such,  has  no  allowance  or 
oilthority  there;  tliey' being  no  part  of  the  i^other-country,. 
but,  distinct  (though  dependent)  dominions.  They  are  sul>- 
ject,  however,  to  the  control  of  the  parliament ;  diough  (like 
Ireland,  Man,  and  the  f est)  not  boimd  by  any  acts,  of  par- 
liament, unless  particularly  named.  . 

• 

With  respect  to  their  interior  polity,  our  colonies  are  pro-: 
perly  of  three  sorts.  1.  Provincial  establishments,  the  con- 
stitutions of  which  depend  on  the  respective  commissions 
issued  by  the  crown  to  the  governors,  and  the  instrUctioils 
which  usually  accompany  those  commissions ;  under  the  au- 
tliority  of  which,  provincial  assemblies  are  constitute,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
laws  of  England.  2.  Proprietary  governments  granted  out 
by  the  crown  to  individuals,  in  the  nature  of  feudatory  prin- 
cipalities, with  all  the  inferior  regalities,  and  subordinate 
powers  of  legislation,  which  formerly  belonged  to  the  owners 
of  counties  palatine :  yet  still  with  these  express  conditibns^ 
that  tlie  ends  for  which  the  grant  was  made  be  substantially 

"7  Rep.  17.  Calvin's  case.     Sliow.Parl.C.31. 
VOL.  I.  I 
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pursued,  and  that  nothing  be  attempted  which  may  derogate 
from  the  sovereignty  of  the  mother-country.  S.  Charter 
governments,  in  the  nature  of  civil  corporations,  with  the  power 
of  making  bye-laws  for  their  own  interior  regulation,  not 
ocmtrary  to  the  laws  of  England;  and  with  such  rights  and 
authorities  as  are  specially  given  them  in  their  several  charters 
of  incorporation.  The  form  of  government  in  most  of  them 
is  borrowed  from  that  of  England.  They  have  a  governor 
named  by  the  king,  (or  in  some  proprietary  colonies  by  the 
proprietor,)  who  is  his  representative  or  deputy.  They  have 
courts  of  justice  of  then-  own^  from  whose  dedsions  an  appeal 
U^  to  the  king  and  council  here  in  England.  Itieir  general 
^  assemblies,  which  are  their  house  of  commons,  together  with 

[110]  their  council  of  state,  being  their  upper  house,  with  the  con- 
currence of  the  king,  or  his  rq>resentadve  the  governor,  make 
laws  suited  to  their  own  emergencies.  But  it  is  particularly 
declared  by  statute  7  &  8  W.  IIH  c.22  [s.  9.]  that  all  laws, 
bye-laws,  usages,  and  customs,  which  shall  be  in  practice  in 
any  of  the  plantations,  r^ugnant  to  any  law  made  or  to  be 
made  in  this  kingdom  relative  to  the  said  plantation,  shall  be 
utterly  void  and  of  none  effect.  And,  because  several  of  the 
colonies  had  claimed  the  sole  and  exclusive  right  of  iiiqx>8lng 
taxes  upon  themselves,  the  statute  6  Geo.  III.  clS.  expressly 
declares,  that  all  his  majesty's  colonies  and  plantations  in 
America  have  been,  are,  and  of  right  ought  to  be,  subor- 
dinate to  and  dependent  upon  the  imperial  crown  and  parlia- 
ment of  Great  Britain ;  who  have  full  power  and  authority  to 
make  laws  and  statutes  of  sufficient  validity  to  bind  the  colonies 
and  people  of  America,  subjects  of  the  crown  of  Great  Britain, 
in  all  cases  whatsoever.  And  -  this  authority  has  been  since 
very  forcibly  exemplified,  and  carried  into  act,  by  the  statute 
7  Geo*  IIL  C.59.  for  suspending  the  legislation  of  New- York ; 
and  by  several  subsequent  statutes  (9). 

-  (d)  It.  il^lMtfdly  necessary  to  state  that  the  American  colonies,  who  had 
united  to  the  number  of  thirteen  stales,  in  their  opposition  to  the  nx>ther 
oountry,  succeeded  in  establishii^  their  independence^  and  were  recognized 
as  a  separate  independent  state  by  a  treaty  of  peace,  executed  on  the  3d  of 
September,  1783. 

This  country,  however,  still  retains  profinces  in  North  America,  and  in 
other  parte  of , the  globe,  to  which  the  reasoning  of  the  text  applies.  The 
territories  of  the  Bast  India  Company  can  hardly  be  said  in  principle  to 

'  stand 
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.  Trcsb  are  thie  several  parts  of  the  dominions  of  the  crown 
of  Oreat  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merely  as  the  municipal  laws  of  Eng* 
land.  Most  of  them  have  probably  copied  the  spirit  of  their 
own  law  firom  this  original ;  but  then  it  receives  its  obligation, 
and  anthoritotive  force,  from  being  the  law  of  the  country. 

'  A9  to  any  foreign  dominions  which  may  belong  to  the  per-  L  H 1  ] 
son  of  the  king  by  hereditary  descent,  by  purchase  or  other 
acquisition,  as  the  territory  of  Hanover,  and  his  majesty's 
other  property  in  Germany ;  as  these  do  not  in  any  wi^  ap^ 
pertain  to  the  crown  of  these'  kingdoms,  they  are  entirely 
unconnected  with  the  laws  of  England,  and  do  not  coinmiini* 
cate  with  this  nation  in  any  respect  whatsoever.  The  fSng- 
liih  l^pslature  had  wisely  remarked  the  inconveniences  that 
had  formerly  resulted  fitmi  dominions  on  the  continent  of 
Europe ;  from  the  Norman  territoiy  which  William  the  con- 
queror brought  with  him,  and  held  in  conjunction  with  the 
English  throne ;  and  from  Anjou,  and  it's  appendages,  which 
lyi  to  Henry  the  second  by  hereditary  descent.  They  had 
seen  the  nation  engaged  for  near  four  hundred  years  together 
in  ruinous  wars  for  defence  of  these  foreign  dominions;  till, 
happily  for  this  country,  they  were  lost  under  the  reign  of 
Henry  the  Sixth.  (10)  They  observed  that,  from  that  time, 
the  maritime  interests  of  England  were  better  understood  and 
more  closely  pursued :  that,  in  consequence  of  this  attention, 
the  nation,  as  soon  as  she  had  rested  from  her  civil  wars, 
bq;an  at  this  period  to  flourish  all  at  once ;  and  became  much 
more  considerable  in  Europe  than  when  her  princes  were  pos- 
sessed of  a  larger  territory,  and  her  counsels  distracted  by 


stand  on  a  ^fierent  footing :  they  arc  under  the  sovereignty  of  the  Crown 
of  the  United  Kingdom,  but  the  possession,  revenues,  and  government  of 
tliem  are  granted  to  the  Company  until  the  10th  of  April  1851  absolutdy, 
and  ailerwankimtil  three  years' notice  be  given  by  parliament,  and  a  certain 
debtduefrom  the  public  to  the  Company  be  paid.  Th^  are  granted,  how« 
ever,  subject  to  such  lunitation  and  controul  as  had  been  provided  by  the 
kg^biture  before,  or  was  provided  by  the  53  Geo.  IIL  c.l  55.,  the  hut  statute 
by  which  the  charter  of  the  Company  was  renewed. 

(10)  Calais  was  retained  till  the  5th  year  of  Qneen  Mary,  when  it  was  lost 
by  the  supine  mattention  of  the  queen's  government,  to  the  great  mortifi- 
cation of  the  nation. 

I  2 
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fiyreign  interests.  This  experience  and  these  considerations 
gave  birth  to  a  conditional  clause  in  the  act  °  of '  settlement^ 
which  vested  the  crown  in  his  present  majesty's  illnstrioiis 
bouse,  ^^  that  in  case  the  crown  and  imperial  dignity  of  this 
.  *^  realm  shall  hereafter  come  to  any  person  not  being  a  native 
^^  of  this  kingdom  of  England,  thb  nation  shall  not  be  obliged 
*'  to  engage  in  any  war  for  the  defence  of  any  dominions  oi^ 
;  <<  territories  which  do  nbt  belong  to  the  crown  of  England, 
^*  withoutconsent  of  parliament." 

We  come  now  to  consider  the  kingdom  of  England  inpar'- 
ticular,  the  direct  and  immediate  subject  of  those  laws,  con- 
cerning which  we  are  to  treat  in  the  ensuing  commentaries^ 
And  this  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  said,  but  also  part  of  the  sea.  The 
main  or  high  seas  are  part  of  the  realm  of  England,  for  thereon 
[  112  ]  our  courts  of  admiralty  have  jurisdiction,  as  will  be  shewn 
hereafter;  but  they  are  not  subject  to  the  common  .lawi*. 
This  main  sea  b^ns  at  the  low- water-mark.  B|it  between 
the  highrwater-inark  and  the  low-water-mark,  where  the  sea 
ebbs  and  flows,  the  common  law  and  the  admiralty  have 
divisum  tmperium,  and  alternate  jurisdiction;  one  upon  the 
water,  when  it  is  full  sea  :  and  the  other  upon  land,  when  it  is 
an  ebb  \ 

The  territory  of  England  is  liable  to  two  divisions :  the  one 
ecclesiastical,  the  other  civil. 

1.  The  ecclesiastical  division  is,  primarily,  into  two  pro- 
vinces those  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbishop's  jurisdiction.  Each  province  con- 
tains divers  dioceses,  or  sees  of  suffragan  bishops ;  whereof 
Canterbury  includes  twenty  one,  and  York  three :  besides  the 
bishopric  of  the  isle  of  Man,  which  was  annexed  to  the  pro-^ 
vince  of  York  by  king  Heaty  VIII.  Every  diocese  is  divided 
into  aixhdeaconries,  whereof  there  are  sixty  in  all ;  each  arch- 
deaconry into  rural  deaneries,  which  are  the  circuit  of  the 
archdeacon's  and  rural  dean's  jurisdiction,  of  whom  hereafter ; 
and  every,  deanery  is  divided  into  parishes/. 

•8ut.l9&lsWm:iII.  C.9.  «»  Finch. L. 78.  ' 

P  Co.  LiM.  860.  r  Co.  Lift.  94. 
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-  A  Parish  is  that  circuit  of  ground  wKich  is  comniitted  t(> 
tlie  diarge  of  one  porsoDy  or  vicar,  or  other  minister  having' 
onre  of  souls  therein*     These  districts  are  computed  to  be  near 
ten  thousand  m  number  '•    How  antient  the  division  of  parishes' 
is,  may  at  present  be  difficult  to  ascertain :  for  it  seems  to  be 
agreed  on  all  hands,  that  in  the  early  ages  of  Christianity  im 
this  island,  parishes  were  unknowd,  or  at  least  signified  the 
same  that  a  diocese  does  now.     Tliere  was  then  no  appropria-^ 
Uon  of  ecclesiastical  dues  to  any  particular  church ;  but  every 
man  was  at  liberty  to  contribute  his  tithes  to  whatever  priest 
or  church  he  pleased,  provided  only  that  he  did  it  to  some; 
or  if  he  made  no  special  appointment  or  appropriation  thereof, 
diey  were  paid  into  the  hands  of  the  bbhop,  whose  duty  it  was    ^  . :  I  " 
to  cUstribute  them  among  the  clergy,  and  for  other  pious  pur-    [118] 
poses,  according  to  his  own  discretion  t.  : 

'  Mr.  Camden  ^  says,  England  was  divided  into  parishes  by 
turchbishop  Honorius  about  the  year  630.  Sir  Henry  Hobart  "^ 
lays  it  down,  that  parishes  were  first  erected  by  the  council 
of  Lateran,  which  was  held  A,  D.  1179.  Each  widely  dif-^ 
fering  from  the  other,  and  both  of  them  perhaps  firom  the 
truth ;  which  will  prcdbably  be  found  in  the  medium  between' 
the  two  extremes.  For  Mr.  Selden  has  clearly  shewn  ',  that 
the  clergy  lived  in  common  without  any  division  of  parishes- 
long  after  the  time  mentioned  by  Camden.  And  it  appears- 
irom  the  Saxon  laws,  that  parishes  were  in  being  long  before 
die  date  of  that  council  of  Lateran,  to  which  they  are  ascribed 
by  Hobart. 

We  find  the  distinction  of  parishes,  nay  even  of  mother- 
churches,  so  early  as  in  the  laws  of  king  Edgar,  about  the 
year  970.  Before  that  time  the  consecration  of  tithes  was  in 
general  arbitrary  s  that  is,  every  man  paid  his  own  (as  was 
before  observed)  to  what  church  or  parish  he  pleased.  But 
this  being  liable  to  be  attended  with  either  fi*aud,  or  at  least 
caprice,  in  the  persons  paying ;  and  with  either  jealousies  or 
mean  compliances  in  such  as  were  competitors  for  receiving 

-^QBm^etCs  Britannia.  "*  In  \i\%  Britannia, 

»  Seld.  of  Tith.  9.  4.     2  Inst,  646.       ^  Hob.  296. 
Hob.  296.  "  Of  Tithes,  c.  9."  "* 
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tbem;  it  iras  now  ordered  by  the  law  of  king  Edgtof^that 
**  itnturomnes  deemaeprimariae^odmae  adqmmparoehmper^ 
^  tinei/*  However,  if  any  thane,  or  great  lord,  had  a  churchy 
within  his  own  demesnes,  distinct  irom  the  motber-dHurcb, 
IB  the  nature  of  a  private  chi^l,  then,  provided  siich  chwrch 
had  a  coemetery  or  consecrated  place  of  burial  belongii^  to 
it,  he  mi^t  allot  one-third  of  his  tithes  for  the  maintenance 
of  the  officiating  minister :  but,  if  it  had  no  ccemetery,  the 
diaiie  must  himself  have  maintained  bis  diaplain  by  some  other 
means ;  for  in  such  case  aU  bis  tithes  were  oidained  to  be  paid 
to  the  primariae  ecdesiae  or  mother-church  *• 

r  114  }  This  proves  that  the  kingdom  was  then  generally  divided 
i^to  parishes ;  which  division  happened  probably  not  all  at 
once,  but  by  degrees*  For  it  seems  pret^  clear  and  certain^ 
that  the  boundaries  of  parishes  were  originally  ascertained  by 
those  of  a  manor  or  manors :  since  it  very  seldom  haf^ens  that 
a  manor  extends  itself  over  more  parishes  than  one,  though 
tfiere  are  often  many  manors  in  one  parish.  The  lords,  as 
diristianity  spread  itself,  began  to  build  diurches  upon  their 
own  demesnes,  or  wastes,  to  accommodate  their  tenants  in  one 
,pr  two  adjoining  lordships ;  and,  in  order  to  have  divine  ser- 
vice regularly  performed  therein,  obliged  all  their  tenants  to 
appropriate  their  tithes  to  the  maintenance  of  the  one  officiating 
minister,  instead  of  leaving  them  at  liberty  to  distribute  them 
amcmg  the  clergy  of  the  diocese  in  general ;  and  this  tract  of 
land,  the  tithes  whereof  were  so  appropriated,  formed  a  distinct 
parish.  Which  will  well  enough  account  for  the  frequent 
intermixture  of  parishes  one  with  another.  For  if  a  lord  had 
a  parcel  of  land  detached  from  the  main  of  his  estate,  but  not 
sufficient  to  form  a  parish  of  itself,  it  was  natural  for  him  to 
endow  his  newly  erected  church  with  the  tithes  of  those  dis- 
jointed lands ;  especially  if  no  church  was  then  built  in  any 
lordship  adjoining  to  those  out-lying  parcels. 

Thus  parishes  were  gradually  formed,  and  parish  chuixhes 
endowed  with  the  tithes  that  arose  within  the  circuit  assigned. 
But  some  lands,  either  because  they  were  in  the  hands  of 
irreligious  and  careless  owners,  or  were  situate  in  forests  and 

y  add.  of^Titb,  cK  »  /Wrf.  c.2.  Sm  also  the  Uws  ofking 

Canute,  c  n  •  about  tlic  year  lOSO. 
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desart  pkoes,  or  for  other  now  unsearchable  reasons,  ware 
never  united  to  any  parish,  and  therefore  continue  to  this  day 
extraparochial ;  and  their  tithes  are  now  by  immemorial  cus- 
tom payable  to  the  king  instead  of  the  bbhop,  in  trust  and 
confidence  that  he  will  distribute  them  for  the  general  good 
of  the  church  * :  yet  extraparochial  wastes  and  marsh-luids, 
when  improved  and  drained,  are  by  the  statute  17Geo.IL 
c«d7.  to  be  assessed  to  all  parochial  rates  in  the  parish  next 
adjoining.  And  thus  much  for  the  ecclesiastical  division  of 
this  kingdom*  (11) 

2.  The  civil  division  of  the  territory  of  England  is  into  [  115  3 
counties,  of  those  counticfs  into  hundreds,  of  those  hundreds 
into  tithings  or  towns.  Which  division,  as  it  now  stands, 
seems  to  owe  its  original  to  king  Alfred :  who,  to  prevent  the 
rapines  and  disorders  which  formerly  prevailed  in  the  realm, 
instituted  tithings;  so  called  from  the  Saxon,  because  ten 
freeholders  with  their  families  composed  one.  These  all  dwelt 
together,  and  were  sureties  or  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other ;  and  if  any  offence  was  com- 
mitted in  their  district,  they  were  bound  to  have  the  offender 
forthcoming^.  And  therefore  antiently  no  man  was  sut 
fered  to  abide  in  England  above  forty  days,  unless  he  were 
enrolled  in  some  tithing  or  decennary  ^.  One  of  the  principal, 
inhabitants  of  the  tithing  is  annually  appointed  to  preside  over 
the  rest,  being  called  the  tithing  man,  the  headborough, 
(words  which  speak  their  own  etymology,)  and  in  some  coun- 

*  S  lut.  647.      3  Rep.  44.      Gro.     "  nentwr: — quae  hoc  modoJUibai,tcilioet 
JSlia.  512.  «  quod  de  omnibus  viUi$  tolius  r^ni  tub 

**Fl€i»l.47.     This  Che  laws  of  king  "  deeennaU  fid^utsume  dMnnt   eue 

Edward  the  confessor^  c.  20.  very  jusUj  '■'  umoerd^  jv."                        ^ 

ioUUcd>  **  mrnma  ei  maxima  tecfiritasp  *  Mirr*  c.l.  §  3. 

**  per  quam  omnet  staiuJirmUtimo  smU»  ^ 

*  "  ..■■.III  I  ■ 

(11)  Though  from  the  preamble  of  the  statute  it  might  be  inferred  that 
the  legislature  intended  to  make  drained  extra-parochial  lands  rateable  in 
the  parish  next  adjoining,  yet  the  enacting  part  embraces  in  its  terms  only 
lands,  respecting  which  there  is  a  dispute  or  uncertainty  in  what  parish  they 
lie,  and  ought  to  be  rated.  It  may  be  a  question,  therefore,  whether  it  ap- 
plies to  such  lands  if  clearly  extra-parochial,  especially  as  there  is  no  pro- 
vision in  the  statute  for  relieving  or  settling  the  poor  in  such  districts. 
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tries  the  bonholder.  or  boroufffa's  eakler,  bekiiF  supposed  the 
dkcreetest  man  in  the  boroiighy  town,  or  tithing'.  (12) 


«  Fincfa.  L.  8. 


\  (1 S)  It  it  quertionable  whether  this  division  of  Ei^Iand  is  properly  attri- 
Datable  to  Alfred,  whose  real  senrioes  to  his  country  were  so  great,  that  it 
is  no  wonder,  if  many  things  obscure  in  their  origin  tfe  fiilsely  ascribed  to' 
faim.    Counties  or  shires,  goremed  by  aldermen  and  shire-reeves,  may  be- 
tn^Ded  to  an  age  prior  to  that  of  Alfred ;  hundreds  are  so  very  unequal  in. 
siie,  that  it  seems  diflBcult  to  suppose  them  formed  at  any  one  time,  or  upon 
any  one  principle;  and  though  there  may  have  been  some  subcKvision  of 
hundreds  in  the  time  of  Alfred,  or  made  by  him,  yet  as  the  peculiar  systems 
of  tithiags,  and  firaokpledges,  were  probably  cantempdraneous;  the  latter 
being  that  which  gives  a  prindple  and  object  to  the  former,  it  should  seem* 
that  tithings  must  have  been  later  than  his  time,  because  it  can  be  shewn, 
t^  it  was  not  till  much  later  that  the  systein  of  frankpledges  took  a  settled 
tofkk  and  consistency.   '    '  - 

*  The  system  of  frankpledges  bat  been  very  well  deduced  and  described  by 
Mr.Hallam— it  b  laid  down  somewhat  too  alisolutely  in  the  text,  that  the 
fiee  pledges  were  bound  to  have  the  oflender  forth<^x>ming.  The  law  of  the. 
Confessor  cited  in  the  margin,  stat^  the  whole  matter  shortly  and  yet  fully. 
Abm  which  it  appears  that  if  a  delinquent  fled,  the  tithing  had  thirty-one 
days  to  pursue  and  produce  him,  during  which  time  if  he  were  found,  he 
sblfered  in  pnrse  or  person  for  hi»  offence.  If  not,  the  head  t^  the  tithing 
(finborges  heofod)  was  to  take  two  of  the  mo«t  respectable  members,  aad^ 
the  heads  of  the  three  neighbouring  tithings  with  two  of  the  most  resect- 
able members  of  each,  and  these  twelve,  in  the  nature«>f  compurgators, 
were  to  clear  the  tithing,  if  possible,  from  all  participation  in  the  crime  or 
flight  of  the  ddinqucnt.  If  they  ^led  in  this,  then  the  compensation  was 
tp  be  paid  first  out  of  the  goods  of  the  delinquent,  and  on  fiiilure  of  them 
1^  the  tithing  at  large.  And  when  this  was  done,  the  three  represenUtives 
of  the  tithing  were  still  bound  to  swear  that  they  would  bring  the  oflender 
to  justice  whenever  they  could,  or  disclose  his  retreat  when  they  should 
discover  it. 

It  is  remarkable  that  with  this  law  of  frankpledge  under  their  observation 
intituled  Friborgcs,  and  translated  frankplcflges,  our  legal  antiquarians 
should  ever  have  been  under  any  difficulty  as  to  the  derivation  of  the  word 
borough.  In  the  laws  of  Canute,  c.28.  it  is  said  that  each  master  of  a 
fiunily  is  to  havehis  domestic  servants  under  his  own  bail,  pledge,  or  respon- 
sibility ;  the  expression  is  "  his  hired  men  on  his  agenum  borge,"  inpropnA 
JSde^Ktsione.  Meyer  observes  that  bUrgc  in  German,  and  boi^  in  Dutch, 
now  signify  a  pledge  or  bail.  It  can  hardly  be  doubted,  therefore,  that  a 
friborgh,  free  borough,  or  borough,  rawmt  merely  that  assemblage  of  inha- 
bitanu  in  one  vill,  mutually  responsible  at  the  snme  court  for  each  other's 
good  conduct.  See  Hallam  Midd.  Ages,  ch.  viii.  p.i.  Me}^,  vol.L 
pp.  131.  138.    Merewether's  W.  Looc  case,  p.  72. 
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!    TiTHLNOSy'  ton^fiis,  or  vills,  are  of  the  same  significatioH  in 

law;  and  are  said  to  have'  had^  each  of  tbem,  originally  « 

church  and  cddNration  of  divine  service,  sacraments,  and 

burials':  though  that  seems  to  be  rather  an  ecclesiastical, 

than  a  civil  distinction.     The  Word  tcwn  or  vill  is  indeed,  by 

ibe  alteration  of  timei  and  language,  now  become  a  genericat 

term,  comprehending  under  it  the  severar  species  of  cities, 

boroDghs,  and  common  towns*    A  city  is  a  town  incorporated^ 

whidrisor  hath  been  the  see  of  a  bishop:  and  though  the' 

bishoprick  i  be  dissolved,  as  at  Westminster,  yet  still  it  r^ 

moineth  a  city  /  (1&)     A  borough  is  now  understood  to  be  tf^ 

town,  either  corporate  or  not,  that  sendeth  burgesses  to  par- 

liam^nt*.  •   Other  towns  there  are,  to  the  number,  sir  Edward 

Coke  saysS  of  SSO%j  which  are  neither  cities  nor  boroughs  ^ 

some  of  which  have  the  privileges  of  maricets,  and  others  not^ 

but  both  are  equally  towiis  in  law.     To  several  of  these  town»   [116  3 

there  are  small  appendages  belonging,  called  hamlets,  which 

are  taken  noUce  of  in  tl^e  statute  of  Exeter  ^  which  make» 

frecjaent  mention  of  entire  vills,  demi-vills,  and  hamlets.    En-* 

tire  vills  sir  Henry  Spelman  ^  conjectures  to  have  consisted 

of  ten  freemen  or  frank-pledges,  d^ni-vills  of  five,  and  ham>^ 

lets  of  less  tiian  five.     These  little  collections  of  houses  are 

sometimes  under,  the  same  administration  as  the  town  itself^ 

someumes  governed  by  separate  officers ;  in  which  last  case 

they  are,  to  some  purposes  in  law,  looked  upon  as  distinct    L  '•       2 

townships.     These  towns,  as  was  before  hinted,  contained 

each  originally  but  one  parish,  and  one  tithing ;  though  many 

*     II)ist.ll5.  >>Co.  Litt.  116. 

.    f  Co.  Litt.  109.  »14Edw.I. 

•r  LUL  §  164.  .  k  01o«9.S74. 


?  (15)  It  IS  ctmoin  that  the  n^me  of  Westminster  ^did  not  sugg^t  to  the 
author  a  doubt  of  theacc^rra^  of  hi«  definition  of  a  dty,  because  it  is  not 
incorporate,  nor  did  it  become  a  city  by  being  the  see  of  a  bishop,  being 
expressly  so  created  by  the  letters  patent  of  Henry  the  VIII.,  by  which  it 
was  also  erected  into  a  bishoprick.  The  fact  is,  that  ever)'  city  Jn  England 
Is  or  has  been  the  see  of  a  bishop,  but  it  is  not  true  that  every  place  which 
has  been  the  see  of  a  biih(^,i9  or  was  a  city.  The  coincidence  bet^ireenoaf 
present  cities  and  the  sees  of  existing  or  dissolved  bishopricks,  may  be  ac- 
counted for  by  the  decree. which  Ingulphus  mentions  as  made  by  a  eouocil 
held  in  England,  in  ro72/5y  which  bishops'  sees  were  transferred  from  towns 
to  cities.  See  1  Woodd.  Lect.  502.  Hargrave'b  notes,  ]  23, 1^4.  to  Co.  Litt. 
lOD.  b.  ;  • 
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of  them  uow,  by  the  increase  of  inhabitants,  are  divided  into 
•everal  parishes  and  tithings ;  and,  Rometimcs,  where  there  is 
but  one  parish  there  are  two  or  more  vilts  or  tithings. 


As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
o  ten  tithings  composed  a  superior  division,  called  a  hundred, 
insisting  of  ten  times  ten  families.  The  hundred  is  go- 
verns! by  an  high  constable  or  iMiilifT,  and  formerly  there 
was  rcgulnrly  held  in  it  the  hundred  court  for  the  trial  of 
causes,  tliough  now  fallen  into  disuse.  In  some  of  the  more 
uortliem  counties  these  hundreds  are  called  wapentakes '. 

t  The  subdivision  of  hundreds    into  tithings  teems  to  be 

most  peculiarly  the  invention  of  Alfred :  the  institution  of 
hundreds  tlieuiselves  he  rntlier  introducetl  than  invented. 
^  ,  1 1  For  ihey  seem  to  have  obtained  in  Denmark  ""  ■  and  we  find ' 
that  in  France  a  regulation  of  this  sort  was  made  about  two 
hundred  years  before ;  set  on  toot  by  Clotbarius  and  Childe- 
hert,  with  a  view  of  obliging  each  district  to  answer  for  tho 
robberies  committed  in  its  own  division.  These  division:! 
were,  in  that  country,  as  well  military  as  civil ;  and  each  con- 
tained a  hundred  freemen,  who  were  subject  to  an  officer 
called  the  ceiUenarius ,-  a  number  of  which  centenarii  were 
themselves  subject  to  a  su)>erior  officer  called  the  count  or 
\_  117  ]  comes'.  And  indeed  something  like  this  institution  of  hUQ- 
(h-eds  may  be  traced  back  as  far  as  the  antieiU  Germans,  from 
whom  were  derived  both  the  Franks  who  became  masters  of 
Gaul,  and  the  Saxons  who  settled  in  England :  for  both  the 
thing  and  the  name,  as  a  territorial  assemblage  of  persons, 
from  which  afterwards  the  territory  itself  might  probably  re- 

tce've  it's  denomination,  were  well  known  to  that  warlike  peo- 
ple. "'  Ccntem  cj:  singulis  pagis  simt  idqtte  ipsum  inter  mos 
"  vocatitur;  ft  qual  primo  Humerus  Jiiil,  jam  tiomen  et  honor 


An  indefinite  number  of  these  hundrcils  make  up  a  county 
or  shire.  Shire  b  a  Saxon  word  signifying  a  divbion ;  but  a 
county,  comitafus,  is  plninly  derived  from  romrs,  the  count  of 
the  Franks ;  that  is,  the  carl,  or  alderman  (as  tlic  Saxons 
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ddkd  him)  of  the  shire^  to  whom  this  govenunent  of  it  was 
iBtnisted*  This  he  usually  exercised  by  his  deputy,  still 
called  in  Latin  m^^omes,  and  in  English,  the  sherifl^  ahrievey 
or  sbiref-reeve^  ^gnifying  the  officer  of  the  shire';  upon  whom, 
by  process  of  time»  the  civil  administration  of  it  is  now  totally 
devolTed.  In  some  counties  there  is  an  intermediate  division^ 
between  the  shire  and  the  hundreds,  as  lathes  in  Kent,  and 
rapes  in  Sussex,  each  of  them  containing  about  three  or  ibur 
hundreds  apiece.  These  had  formerly  their  lathe-reeves  and 
rape*reeves,actii^  in  subordination  to  the  shir&-teeve.  Where 
a  county  is  divided  into  three  of  these  intermediate  Jurisdic^  ^ 
tions,  they  are  called  trithkigs^,  which  were  antiently  go- 
Itemed  by  a  trithing*reeve«  These  trithings  still  subsist  in 
the  large  county  of  York,  where  by  an  easy  corruption  they 
are  denominated  ridings ;  the  north,  the  east,  and  the  west- 
riding.  The  number  of  counties  in  England  and  Wales  have 
been  diflferent  at  different  times :  at  present  they  are  forty  in 
England,  and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  aiid  Lancas- 
ter,  are  caUed  counties  palatine^  The  two  former  are  such 
by  prescription,  or  immemorial  custom ;  or  at  least,  as  ok! 
as  the  Norman  conquest  *>:  the  latter  was  created  by  king 
Edward  III.  in  &vour  of  Henry  Plantagenet,  first  ^arl  and 
then  duke  of  Xancaster ' ;  whose  heiress  being  married  to  John  r  1 1 8  1 
of  Gant  the  king^s  son,  the  franchise  was  greatly  enlarged 
and  confirmed  in  parliament  %  to  honour  John  of  Gant  him- 
self, whom,  on  the  death  of  his  father-inJaw,  the  king  had 
also  created  duke  of  .Lancaster  K  Counties  palatine  are  so 
called  a  palatiof  because  the  owners  thereof  (the  earl  of  Ches- 
ter, the  bishop  of  Durham,  and  the  duke  of  Lancaster,)  had 
in  those  counties  Jura  regalia^  as  fiiUy  as  the  king  hath  in  bis 
palace ;  regalem  patestatem  in  omnibusj  as  Bracton  expresses 
it\  They  mi^t  pardon  treasons,  murders,  and  felonies: 
they  appointed  all  judges  and  justices  of  the  peace ;  all  writs 
and  indictments  ran  in  their  names,  as  in  other  counties  in 
the  king's :  and  all  (fences  were  said  to  be  done  against  their 

»  LL.  Edw.  cw  34.  •  Cart.  36  Mdw.  IIL  n.  9. 

•»  Seld.  tit.  hon.  2.  5.  8.  »  Pai.  51  Edw.  III.  w.  33.     Plowd. 

'  Pat.  25  Edw,  HI.  p.  I.    m.  18.  215.     7Rym.lS8. 

Seld.  ibid.     Suidfdrd\  g«n.  hist.  112.  •*  /.3.  c.  8.  §  4. 
4  Inst  204. 
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peace,  and  not,-  as  m  otfaisr  places,  cimlrapacemdoikim'regis^i 
And  indeed  by  the  anitient  law,  in  all  peculiar  jurisdictions^ 
offisiices  weresaid  Id  be  done  against  his  peace  in  wbose  court 
they  were  tried :  in  a  oourt-leet,  amtra  pacem  damim;  in  the 
ooiuno(B.corponAm9  0(mirapacemlKilUvorum;  in  the  sheriff's 
court  or  toum,  contra  pacem  vice^comitis^  These  palatine 
privileges  (so  rimikr  to  the  regal  independent  jurisdictions 
usorped  by  the  great  barons  on  the  continent,  during  the 
weak  and  infimt  state  of  the  first  feodal  kingdoms  in  Europe') 
were  in  all  probability  originally  granted  to  the  counties  of 
Chester  and  Duriiam^  because  they  bordered  upon  inimical 
countries,  Wales  and  Soodand ;  in-  order  that  the  inhabitants, 
having  justice  administered  at  home,  might  not  be  obliged  to  go 
but  of  the  country,  and  leave.it  open  to  the  enemy's  incursions; 
and  that  the  owners^  being  encouraged  by  so  large  an  au- 
thority, might  be  the  more  watchful  in  it's  defence.  And 
iqoon.'thia  account  also  there  were  formerly  two  other  counties 
palatine^  Pembrokeshire  and  Hexhamshire;  the  latter  now 
united  with  Northumberland;  but  these  were  abolished  by 
pin^iament,  the  former  in  27  Hen.  VIII.,  the  latter  in  14Eliz. 
And  in  27  Hen.VIII.,  likewise,  the  powers  before  mentioned 
of  owners  of  counties  palatine  were  abridged;  the  reason,  ibr 
[119  ]  their  continuance  in  a  manner  ceasing;  though  still  all  writs 
are  witnessed  in  their  names,  and  all  forfeitures  for  treason  by 
the  common  law  accrue  to  them*. 

Of  these  three,  the  county  of  Durham  in  now  the  only  one 
remaining  in  the  hands  of  a  subject.  '  For  the  earldom  of 
Chester,  as  Camden  testifies,  was  united  to  the  crown  by 
Henry  III.,  and  has  ever  since  given  title  to  the  king^s  eldest 
son.  And  the  county  palatine,  or  duchy,  of  Lancaster,  was 
the  property  of  Henry  Bolingbroke,  the  son  of  John  of  Gant, 
At  the  time  when  he  wrested  the  crown  from  king  Richard  II., 
and  assumed  the  tide  of  Jcing  Henry  IV.  But  he  was  too 
][)nident  to  suffer  this  to  be  united  to  the  crown  ;  lest,  if  he 
lost  one,  he  should  lose  the  other  also.  For,  as  Piowden  * 
and  sir  Edward  Coke^  observe,  "  he  knew  he  had  the  duchy 
**  of  Lancaster  by  sure  and  indefeasible  title,  but  that  his  title 

•  4  In»L  204.  .  »  4  In&t.205. 

■  St'hl.  in  Hcng.  mngti*  r.  12.         '  '215. 

y  Robvrtbon,  Oi.  V.  i.  60.  >>  4  InsL  *J05. 
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^*  to  the  crown  wa^  not  so  Asstit^d !  for  that  after  tlie  decease 
^  of  tliohard  II.^  the  right  of  the  crown  was  m  the  heir  of 
*^  Lionel  dtike  of  Clarence,  Becond  son  of  Edward  III. ;  John 
«•  of  Gant,  father  to  this  Henry  IV.,  being  but  X^ie  Jburth 
*<  son."  And  therefore  he  procured  an  act  of  parliament,  inr 
the  first  year  of  his  reign,  ordaining  that  the  duchy  of  Lan- 
caster, and  all  other  his  hereditary  estates,  with  all  their  my- 
alties,  atid  franchises,  should  remain  to  him  and  his  heirs  fot 
ever ;  Atid  should  remain,  descend,  be  administered,  and  go^' 
verned,  in  like  manner  as  if  he  never  had  attained  the  rega) 
dignity ;  and  thus  they  descended  to  his  son  arid  grandson, 
Henry  V.  and  Henry  VL,  many  new  territories  and  privil^es 
lieing  annexed  to  the  duchy  by  the  former*^.  Henry  VL 
being  attainted  in  1  Edw.IV.,  this  duchy  was  declared  in  par-* 
liament  to  have  become  forfeited  to  the  crown  ^,  and  at  the 
same  time  an  act  was  made  to  incorporate  the  duchy  of  Lan-^ 
caster,  to  continue  the  county  palatine  (which  might  otherwise 
have  determined  by  the  attainder  c)  and  to  make  the  same 
parcel  of  the  duchy ;  and,  farther,  to  vest  the  whole  in  king 
Edward  IV.  and  his  heirs,  kings  of  England^  for  ever ;  but 
under  a  separate  guiding  and  governance  from  the  other  in-t  [  l^^  ] 
herltances  of  the  crown.  And  in  1  Hen. VII.  another  act 
was  made,  to  resume  *such  part  of  the  duchy  lands  as  had 
been  dismembered  from  it  in  the  reign  of  Edwanl  IV.,  and 
to  vest  the  inheritance  of  the  whole  in  the  king  and  his  heirs 
for  ever,  as  amply  and  largely,  and  in  like  manner,  form,  and 
condition,  separate  from  the  crown  of  England  and  possession 
of  the  same,  as  the  three  Henries  and  Edward  IV.,  or  any  of 
them,  had  and  held  the  same  K 

'  Pari,  2  Hen.  F.  n.  30.     3  Hen,  V,  were  well  founded*  it  might  have  be- 

n«  1 5.  come  a  very  curious  question  at  the  time 

'  1  Ventr.  1 55.  of  the  revolution  in  1688,  in  whom  the 

*  IbkUlSl.  right  of  the  duchy  remained  after  king 

'  Some  have  entertained  an  opinion  James*s  abdication,  and  previous  to  the 

(Plowd.  220,  1,  2.     Lamb.  ArcheUm,  attainder  of  the  pretended  prince  of 

233.     4  Inst  206.)  that  by  this  act  the  Wales.     But  it  is  observable,  that  in  the 

right  of  the  duchy  vested  only  in  the  na-  same  act  the  duchy  of  Cornwall  is  alio 

tundf  and  not  in  the  potUical  person  of  vested  in  king  Henry  VII.  and  his  hairs; 

king  Henry  VII.,  as  formerly  in  that  of  which  could  never  be  intended  in  any 

Henry  IV. ;  and  was  descendible  to  his  event  to  be  separated  from  the  inherit- 

natural  heirs,  independent  of  the  succes-  ance  of  the  crown.      And  indeed  it 

sion  to  the  crown.     And,  if  this  notion  sccm«  to  Iiavc  been  understood  very  early 
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ThA  isle  of  Ely  id  not  a  ooun^  palatine,  though  sometimes 
ierroDeoasly  called  so,  but  only  a  royal  franchise :  the  bishop 
ht^rii^  by  grant  of  king  Henry  the  first,  Jura  r^alia  within 
the  isle  of  Ely ;  whereby  he  exercises  a  jurisdiction  over  all 
cHuses,  as  well  criminal  as  dvil  K 


'Vwaat  anr  alMt  cimntiwr  eor/onUt'i  whi^  are  iialaiu  cities 
and  towns,  some  with  more^  some  with  less-terrkory  annexed 
to  them ;  to  which  out  of  special  grace  and  &vour  the  kings 
of  England  have  granted  the  privilege  to  be  counties  of  them- 
selves, and  not  to  be  comprised  in  any  other  county ;  but  to 
be  governed  by  their  own  sheriffi  and  other  magp»trates,  so 
that  no  officers  of  the  county  at  huge  have  any  power  to  in- 
termeddle therein.  Such  are  London,  York,  Bristol,  Nor- 
wich, Coventry,  and  many  others.  And  thus  much  of  the 
countries  subject  to  the  laws  of  England. , 

after  the  itatute  of  HeturyVII.,  that  die  fore  teons  to  be  that  of  those  judges, 

duchy  of  Lancarter  waa  by  no  means  who  hdd  (Flowd.  SSI.)  that  notwitb* 

tfaetebymada  a  separata  inheritance  from  standing  thcstatnle  of  Bton.  VIL(whidi 

the  rest  of  the  royal  patrimony ;  sinoe  it  was  only  an  act  of  rseumptio»)llM  duchy 

deecended  with  the  crown  to  the  half-  still  remained  as  estabHslied  by  the  act  of 

Mood  in  the  instances  of  queen  Mary  Edward  IV. ;  sepawte  ftom  the  other 

and  queen  Elisabeth :  which  it  could  not  possessions  of  the  srown  in  order  and 

haTe  done,  as  the  estate  of  a  mere  duke  government,  but  united  in  point  of  in- 

of  Lancaster,  in  the  common  course  of  heritance. 

Icgaldescent.  The  better  opinion  there*  *4lnst8S0. 
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CHAPTER   THE   FIRST. 
OP   THE   ABSOLUTE   RIGHTS   OP 

INDIVIDUALS. 

rpHE  objects  of  the  laws  of  England  are  so  very  nu- 
merous and  extensive,  that  in  order  to  consider  them 
with  any  tolerable  ease  and  perspicuity,  it  will  be  necessary 
to  distribute  them  methodically,  under  proper  and  distinct 
heads ;  avoiding  as  much  as  possible  divisions  too  large  and 
comprehensive  oa  the  one  hand,  and  too  trifling  and  minute 
on  the  other  ;  both  of  which  are  equally  productive  of  con- 
fusion. 

Now,  as  municipal  law  is  a  rule  of  civil  conduct,  com-    [  .IM  ] 
manding  what  is  right,  and  prohibiting  what  is  wrong ;  or 
as  Cicero*  and  after  him  our  Bractoiib,  have  expressed  it^ 
sanctiojustOjjubens  honesta  etproJUbens  contraria  ( 1 }/  it  follows^ 

(1)  Cicero*(  words  vce^^^cta  ct  a  mtmmc  Deonm  tracta  raHOf  mpcrmu 
honeitOj  prohibew  c^fUraria* 
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that  the  primary  and  principal  olyects  of  the  laws  are  rights 
and  WRONGS.  In  the  prosecution  therefore  of  tliese  com- 
mentaries, I  shall  follow  this  very  simple  and  obvioas  divi- 
sion ;  and  shall  in  the  first  place  consider  the  rights  that  are 
commanded,  and  secondly  the  wrongs  that  are  forbidden,  by 
the  laws  of  England. 

• 

Rights  are Jiowever  liable  to  another  subdivision;  being 
either,  first,  those  which  concern  and  are  annexed  to  the 
persons  of  men,  and  are  then  called  Jtira  personarum  or  the 
rights  of  persons  ;  or  they  are,  secondly,  such  as  a  man  may 
acquire  over  external  objects,  or  things  unconnected  witii  his 
person,  which  are  styledjurartr^ifnor  the  rights  of  things.  (2) 
Wrongs  also  are  divisible  into,  first,  private  wrongs^  which, 
being  an  infringement  merely  of  particular  rights,  concern 
individuals  only,  and  are  called  civil  injuries ;  and  secondly, 
public  wrofigSj  which  being  a  breach  of  general  and  public 
rights,  afiect  die  whole  community,  and  are  called  crimes 
and  misdemesnors. 

*  •      i.         .   .    .         ..  .it  .J 

The  objects  of  the  laws  of  England  falling  into  this  four- 
fold division,  the  present  commentaries  will  therefore  consist 
of  the  four  following  parts  :  1.  Thd  rights  of  Pasotis  ;  with 
the  means  whereby  such  rights  may  be  either  acquired  or 
Ibst :  .2.  The  rights  of  things ;  with  the  means  also  of  acquiring 
and  losing  them.  8.  Private  wrongs,  or  civil  injuries ;  with 
the  means  of  redressing  them  by  law.  4.  Ftiblic  wrongs,  or 
crimes  and  misdemesnors ;  with  the  means  of  prevention  and 
punishment 

We  are  now,  first,  to  consider  the  rights  of  pa'sons :  with 
the  means  of  acquiring  and  losing  them. 

(^123]  Now  the  rights  of  persons' that  are  bommanded  to  be  ob- 
served by  the  municipal  ^  law  are  of  two  sorts  :  first,  such  as 
9Ste  due  Jixmi  every  citizen,',  which   are  usually  called  civil 


(S)  As  the  author  explainshit  division  of  rights  of  persons  and  rights  of 
things,  the  inaccuracy  of  the  terms  b  of  less  eonsequcnee:  it  is  clear  that 
the  connection  intended  between  persons  and  rights  and  things  and  riglits 
is  different. 
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duties :  and,  secondly,  such  as  belong  to  hun,  which  is  the 
more  popular  acceptation  of  rights  or  jura.  Both  may  in«- 
deed  be  comprized  in  this  latter  division;  for,  as  all. social 
duties  are  of  a  relative  nature,  at  the  same  time  that  they  are 
Axxejrom  one  man,  or  set  of  men,  they  must  also  be  due  to 
anoth^.  But  I  apprehend  it  will  be  more  dear  and  easy,  to 
consider  many  of  them  as  duties  required  from,  rather  than 
as  rights  belonging  to,  particular  persons.  Thus,  for  in- 
stance, allegiance  is  usually,  and  therefore  most  easily,  con- 
sidered as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  ma^trate ;  and  yet  they  are,  reciprocally,  tlie  rights  as 
well  as  duties  of  each  other.  Allegiance  is  the  right  of  the 
magistrate,  and  protection  the  right  of  the  people. 

Persons  also  are  divided  by  the  law  into  either  natural 
persons  or  artificiaL  Natural  perscHis  are  such  as  the  God  of 
natu^  formed  us  ;  artificial  are  such  as  are  created  and  de- 
vised by  human  laws  for  the  purposes  of  society  and  govern- 
ment, which  are  called  corporations  or  bodies  politic. 

The  rights  of  persons  considered  in  then*  natural  capacities 
are  also  of  two  sorts,  absolute  and  relative.  Absolute,  which 
are  such  as  appertain  and  belong  to  particular  men,  merely 
as  individuals  or  single  persons :  relative,  which  are  incident 
to  them  as  members  of  society,  and  standing  in  various  re- 
lations to  each  other.  The  first,  that  is,  absolute  rights,  will 
be  the  subject  of  the  present  chapter. 

By  the  absolute  r^lds  of  individuals  we  mean  those  which 
are  SD  in  their  primaiy  and  strictest  sense ;  such  as  would 
belong  to  their  persons  merely  in  a  state  of  nature,  and  whidi 
every  man  is  entitled  to  enjoy,  whether  out  of  society  or  in  iu 
But  with  regard  to  the  absolute  duties^  which  man  is  bound 
to  perform,  considered  as  a  mere  individual,  it  is  not  to  be  [  124  ] 
expected  that  any  human  municipal  law  should  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  such  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  society,  and  stand  in  various  relations  to  each  other, 
they  have  consequently  no  concern  with  any  other  but  social 
or  relative  duties.  Let  a  man  therefore  be  ever  so  aban- 
doned in  his  principles  or  vicious  in  hb  practice,  provided 

VOL.1.  ^  IL 
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he  keeps  hu>  wickedness  to  himself,  and  does  not  offend 
against  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
foe  such  as  seem  principally  to  affect  himself^  (as  drunkenness, 
or  the  like,)  they  then  become,  by  the  bad  example  they  set, 
of  pernicious  effects  to  society ;  and  therefore  it  is  then  the 
business  of  human  laws  to  correct  them.  Here  the  circum- 
stance of  publication  is  what  alters  the  nature  of  the  case. 
Public  sobriety  is  a  relative  duty,  and  therefore  enjoined  by 
our  laws ;  private  sobriety  is  an  absolute  duty,  which,  whe- 
ther it  be  performed  on  not,  human  tribunals  can  never  know : 
and  therefore  they  can  never  enforce  it  by  any  civil  sanction. 
But  with  respect  to  rights^  the  case  is  difierent.  Human  laws 
define  and  enforce  as  well  those  rights  which  belong  to  a 
man  considered  as  an  individual,  as  those  which  belong  to 
iiim  considered  as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in 
the  enjoyment  of  those  absolute  rights,  which  were  vested  in 
them  by  the  immutable  laws  of  nature ;  but  which  could  not 
be  preserved  in  peace  without  that  mutual  assistance  and  in- 
tercourse which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Flence  it  follows,  that  the  first  and  pri- 
mary end  of  human  laws  is  to  maintain  and  regulate  these 
absolute  rights  of  individuals.  Such  rights  as  are  social  and' 
relative  result  from,  and  are  posterior  to,  the  formation  of 
states  and  societies :  so  that  to  maintain  and  regulate  these,  is 
clearly  a  subsequent  consideration.  And  therefore  tlie  prin- 
cipal view  of  human  laws  is,  or  ought  always  to  be,  to  ex- 
plain, protect,  and  enforce  such  rights  as  are  absolute,  which 
L  1 25  J  in  themselves  are  few  and  simple :  and  then  such  rights  as 
are  relative,  which,  arising  from  a  variety  of  connections,  will 
be  far  more  numerous  and  more  complicated.  These  will  take 
up  a  greater  space  in  any  code  of  laws,  and  hence  may  ap- 
pear to  be  more  attended  lo,  though  in  reality  they  are  not, 
than  the  riglits  of  the  former  kind.  Let  us  therefore  proceed 
to  examine  how  far  all  laws  ought,  and  how  fiur  the  laws  of 
England  actually  do,  take  notice  of  these  absolute  rights,  and 
provide  for  their  lasting  security. 

The  absolute  rights  of  man,  considered  as  a  fi*ee  agent, 
endowed  with  discernment  to  know  good  from  evil,  and  with 
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{power  of  choosing  those  mettsures  which  a)>pear  to  him  to  be 
most  desirable,  arc  osvally  summed  up  in  one  general  appel^ 
lation,  and  denominated  the  natural  liberty  of  mankind, 
l^is  natural  liberty  consists  properly  in  a  power  of  acting  as 
one  thinks  fit,  without  any  restraint  or  controul,  unless  by 
tlie  law  of  nature;  bekig  a  right  inherent' in  us  by  birth^ 
ami  one  of  the  gifts  of  God  to  man  tit  his  creation,  when  he 
endued  ^im  with  the  iaculty  of  free^wilL  But  every  man, 
when  be  enters  into  society,  gives  up  a  part  of  his  natural 
liberty  as  the  price  of  so  valuable  a  purchase ;  and  in  con- 
sideration of  receiving  the  advantages  of  mutual  commerce, 
obliges  himself  to  conform  to  those  laws,  which  the  commu- 
nity has  thought  proper  to  establish.  And  tiiis  species  of 
le|pl  obedience  and:  conformity  is  infinitely  more  desirable 
thaa  thi^  wikl  and  samoge  liberty  which  is  sacrificed  to  obtain 
it.  For  OBp  man  that  considers  a  moment  would  wish  to  re- 
tain the  absolute  and  unco«itn>uled  pc»wer  of  doing  whatever 
he  pleases ;  the  consequence  of  which  is,  that  every  other 
man  would  tiso  h^in^  die  same  power  ;  and  then  there  woukl 
be  no  security  to  imliiifiduals  in  any  of.  tiie  enjoyments  of  life. 
Political  therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  society,  is  tx>  other  than,  natural  liberty  so  far  restrained 
by  human  laws  (and  ho  &rth6r)  as  is  necessgiy  and  expedient 
for  the  general  advantage  of  the  public  ^  Hence  we  may 
collect  that  the  law,  which  restrains  a  man  rom  doing  mis- 
chief to  his  fellow->citizens,  though  it  diminishes  the  natural, 
increases  the  civil  liberty  of  mankind  (S);  but  that  every  wanton  E  ^^^  1 
and  causeless  restraint  of  the  will  of  the  subject,  whether 
practised  by  a  monarch,  a  nobility,  or  a  popular  assembly,  is 
a  degree  of  tyranny :  nay,  that  even  laws  themselves,  whe- 

^  Tacnlias  ^us,  guod  euifue  Jaeere     Iiut.l, 3,1,  (4) 
Sbei,  niu  quid  [vi  out]  Jure  jtrobBtelur, 

(3)  There  is  some  confusion  introduced  into  this  paragraph,  from  an 
ambiguous  use  of  the  term  **  natural  liberty.'*  According  to  the  definition 
of  k  in  the  bciginning,  it  is  a  liberty  subject  to  the  control  of  the  law  of 
nature.  If  this  be  correct,  as  it  undoubtedly  is,  then  the  positive  law  which 
restrains  a  man  from  doing  mischief  to  his  felkiw-citizens,  does  not  diminish 
his  natund  liberty,  because  the  law  of  nature  would  have  dpne  the  same. 
In  thb  last  passage  by  natural  liberty  the  author  ovidftntly  means  the  un« 
controlled  absolute  power  of  doing  whatever  we  please,  which  is  as  contrary 
to  the  law  of  nature  as  to  the  municipal  law. 

(4)  See  ant^  p.  s.  n«  (ij> 
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Iher  made  with  or  without  our  consent,  if  they  regulate  and 
constrain  our  conduct  in  matters  of  mere  indii&renc6y  with<^ 
out  any  good  end  in  Yiew,  are  regulations  destructive  of 
liberty :  whereas,  if  any  puUic  advantage  can  arise  from  ob- 
serving such  precepts,  the  controul  of  our  private  indinatiofis^ 
in  one  or  two  particular  points,  will  conduee  to  preserve  our 
general  freedom  in  others  of  more  importance;  by  support- 
ing that  state  of  society,  which  s^one  can  secure  our  inde- 
pendence. Thii9  the  statute  of  king  Edward  IV.**,  which 
forbad  the  fine  gentlemen  of  those  times  (under  the  degree 
of  a  lord)  to  wear  pikes  upon  their  shoes  oi*  boots  of  more 
than  two  inches  in  length,  was  a  law  that  savoured  <^  oppres- 
sion; because,  however  ridiculous  the  fashion  then  in  use 
might  appear,  the  restraining  it  by  pecuniary  penaltiea  could 
serve  no  purpose  pf  common  utility.  But  the  statute  of  king 
Charles  II.  S  which  prescribes  a  thing  seemingly  as  indif- 
ferent, (a  dress  for  the  dead,  who  are  ail  ordered  to  be 
buried  in  woollen,)  is^a  law  consistent  with  public  liberty; 
for  it  encourages  the  staple  trade^  on  which  in  great  measure 
depends  the  universal  good  of  the  nation.  (5)  So  that  laws, 
when  prudently  framed,  are  by  no  means  subversive  but 
rather  introductive  of  liberty ;  for,  (as  Mr.  Locke  has  well 
observed^)  where  there  is  no  law  there  is  no  freedom.  But 
then,  on  the  other  hand,  that  constitution  or  irame  of  go- 
vernment, that  system  of  laws,  is  alone  calculated  to  main- 
tain civil  liberty,  which  leaves  the  subject  entire  master  of 
his  own  conduct,  except  in  those  points  wherein  the  public 
good  requires  some  direction  or  restraint. 

The  idea  and  practice  of  this  political  or  civil  liberty  flou- 
rish in  their  highest  vigour  in  these  kingdoms,  where  it  fulls 
[  127  ]    little  short  of  perfection,  and  can  only  be  lost  or  destroyed  by 
the  firfly  or  demerits  of  it's  owner ;  the  legislature,    and  of 
t6v^k$  the  laws  of  England;  being  peculiarly  adapted  to  tlie 

'    <*  SJE^'  IV.  c.  5.  *  on  Gov.  p.  S.  §  57. 

"SOCar.  II.  8t.l.  C.3. 


(5)  Ilepealed  by  54  Geo.  3.  c.  108.  The  burying  so  much  useful  woollen 
in  every  year  does  not  seem  likely  much  to  advance  the  universal  good  of 
the  nation.  Yet  the  instance  is  sufficiently  apt,  for  however  mistaken  this 
Ibw  may  have  been  in  policy,  it  was  a  regulation  with  a  view  to  the  public 
weal,  and  not  a  merely  wanton  reitrain  of  private  freedom. 
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preseiration  of  this  inestonaUe  blessing  even  in  the  meanejit 
subject.  Vcsry  different  firom  the  modem  constitutions  of 
other  states  on  thefcontitfent  of  Europe,  and  from  the  genius 
-of  the  "imperial  law ;  which  in  general  are  calculated  tx>'vest 
an  arbitrary  and  despotic  power  of  controuling  the  actions  df 
the  subject,  in  iht  prince,  or  in  a  few  grandees.  And  this 
spirit  of  liberty  is  so  deeply  implanted  in  our  constitution, 
and  rooted  in  our  very  soil,  that  a  slave  or  a  negro,  the  mo- 
ment he  lands  in  England,  falls  under  the  protection  oF  the 
laws,  and  so  far  becomes  a  free  man*;  though  the  master^ 
rigbl  to  his  service  may  possibfy  still  continue.  (6) 

• 

The  absolute  rights  of  every  Englishman,  (which,  taken  in 
a  political  and  extensive  "sense,  are  usually  called  their  liber- 
ties,) as  they  are  founded  on  nature  and  reason,  so  they  are 
<xieval  with  our  form  of  government ;  though  subject  at  times 
to  fluctuate  and  change :  their  establishment  (excellent  as  it 
is)  being  still  human.  At  some  times  we  have  seen  them  de- 
pressed by  overbearing  and  tyrannical  princes ;  at  others  so 
luxuriant  as  even  to  tend  to  anarchy,  a  worse  state  than  ty- 
ranny itself  as  •  any  government  is  better  than  none  at  all. 

P-Sallu  666.     Seech.  14. 


(6)  The  principles  here  laid  down  have  lately  been  acted  upon  to  their 
fullest  extent  in  a  very  interesting  case  (Forbes  v.  Cochrane ^  2B.&C.448'.), 
which,  both  on  its  own  account,  and  the  judgments  delivered  in  it,  at  once 
liiininoiis,  profound,  and  eloquent,  I  strongly  recommend  to  the  student's 
perusal.  Mauy  of  the  slaves  of  a  British  merchant  residing  in  East  Florida, 
deserted  from  his  plantation,  and  were  found  on  board  a  British  man  o^  war 
not  lying  in  the  East  Florida  waters;  the  merchant  claimed  them,  and  was 
allowed  to  see  them,  and  attempt  to  persuade  them  to  return,  but  he  was 
not  permitted  to  use  force.  They  revised  to  go,  and  he  brought  an  action 
against  the  British  Commander  for  harbouring  them.  It  was  held  not  to  be 
maintainable,  even  upon  the  concession  that  the  laws  of  East  Florida  per- 
mitted slavery.  The  principle  of  the  decision  was,  that  slavery  is  not  a  state 
recognised  by  the  law  of  nature  generally,  nr  the  law  o^  England  locally ; 
and  whereverit  legally  exists,  it  does  so  only  by  the  force  of  some  local  Jaw. 
Whenever,  tha'cfore»  a  slave  conies  from  the  place*  where  it  is  recognised, 
into  a  place  uuder  the  Bngjish  law,  he  ceases  to  be  a  slave,  because  the  local 
law  loses  its  force,  and  the  English  law  neither  itself  suffers  the  relation,  nor 
Mriil,'by  the  condUu  inter  comMimi/o/tfj,  enforce  any  local  law  contrary  to  the 
law  of  nature.  An  English  r.hip,  or  a  territory  newly  discovered  by  English* 
men,  are  for  this  purpose  the  same  a^  Eughmd,  because  the  Eng^sh  Jaw  of 
freedom  will  apply  equally  in  each,  and  be  the  right  of  every  one  there. 
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But  the  Tigour  of  oar  hee  cooslitatioD  has  always  ddtrered 
ibe  nation  from  these  embanrassncBts :  and,  as  soon  as  the 
Gomrubions  consequent  on  the  stn^ggie  have  been  oirer,  the 
balance  ef  oar  ri^ts  and  liberties  has  settled  to  it's  proper 
lerely  and  their  fundamental  articles  have  been  from  time  to 
time  asserted  in  parliament,  as  often  as  th^  were  thou^t  to 
be  in  dmngor, 

FiRffF,  bj  the  great  charter  of  liberfies,  whidi  was  obtained, 
sword  in  hand,  from  king  John,  and  afterwards,  with  some 
alterations,  confirmed  in  parliament  by  king  Henry  the  third, 
his  son.  Which  charter  contained  very  few  new  grants :  but, 
as  sir  Edward  Coke  ^  observes,  was  for  the  most  part  declar- 
atory of  the  principal  grounds  of  the  fundamental  laws  of  Eng- 
[  128  3  land.  Afterwards  by  the  statute  called  coHfrmaiio  cartarum ', 
whereby  the  great  charter  is  directed  to  be  allowed  as  the 
common  law ;  all  judgments  contrary  to  it  are  declared  Toid  ; 
copies  of  it  are  ordered  to  be  sent  to  all  cathedral  churches, 
and  read  twiceajretfr  to  the  people;  and^soitenoe  of  excom- 
munication is  directed  to  be  as  constantly  denounced  against 
all  those  that  by  word,  deed,  or  counsd,  act  contrary  thereto, 
or  in  any  degree  infringe  iL  Next,  by  a  multitude  of  subse* 
quent  corroborating  statutes,  (sir  Edward  Coke,  I  think,  reckons 
thirty-two  *,)  from  the  first  Edward  to  Henry  the  fourth. 
Then,  after  a  long  interval,  by  the  petition  of  right :  which 
was  a  parliamentary  declaration  of  ihe  liberties  of  the  people, 
assented  to  by  king  Charles  the  first  in  the  beginning  of  his 
reign.  Which  was  closely  followed  by  the  still  more  ample 
concessions  made  by  that  unhappy  prince  to  his  parliament, 
before  the  fatal  rupture  between  them ;  and  by  the  many  salu- 
tary laws,  particularly  the  habeas  corpus  act,  passed  under 
Cliarles  the  second.  To  these  succeeded  the  biU  rfrights^  or 
declaration  delivered  by  the  lords  and  commons  to  the  prince 
and  princess  of  Orange  13  February  1688;  and  afterwards 
enacted  in  porliameut  when  they  became  king  and  queen : 
which  declaration  concludes  in  these  remarkable  words ;  **  and 
they  do  claim,  demand,  and  insist  upon,  all  and  singular 
the  premises,  ns  their  undoulned  rights  and  liberties."     And 
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the  act  of  parUainent  itsdf  ^  recognizes  *<  all  and  singular  the 
*y  rights  and  liberties  asserted  and  claimed  in  the  said  dedar- 
**  ation  to  be  the  true>  antient,  and  indubitable  rights  of  the 
^*  people  of  this  kingdom."  Lasdy,  these  liberties  were  agaia 
asserted  at  the  commencemeiit  of  the  present  century,  in  the 
act  qfseUlemefU  "*,  whereby  the  crown  was  litnited  to  his  present 
majesty's  illustrious  house:  and  some  new  provisions  were 
added,  at  the  same  fortunate  era,  for  better  securing  our  re- 
ligion, laws,  and  liberties ;  which  the  statute  declares  to  be 
**  the  birthright  of  the  people  of  England,"  according  to  the 
antient  doctrine  of  the  common  law  \ 

Thus  much  for  the  declaration  of  our  rights  and  liberties*  [  129  J 
The  rights  themselves,  thus  defined  by  these  several  statutes, 
consist  in  a  number  of  private  immunities ;  which  will  appear, 
from'  what  has  been  premised,  to  be  indeed  no  other,  than 
eitlier  that  residuum  of  natural  liberty,  which  is  not  required 
by  the  laws  of  society  to  be  sacrificed  to  public  convenience ; 
or  else  those  civil  privileges,  which  society  hath  engaged  to 
provide,  in  lieu  of  the  natural  liberties  so  given  up  by  indi- 
viduals. These,  therefore  were  formerly,  either  by  inheritance . 
or  purchase,  the  rights  of  all  mankind;  but,  in  most  other 
countries  of  the  world,  being  now  more  or  less  debased  and 
destroyed,  they  at  present  may  be  said  to  remain,  in  a  peculiar 
and  emphatical  manner,  the  rights  of  the  people  oi  England. 
And  these  may  be  reduced  to  three  principal  or  primary 
articles ;  the  right  of  personal  security,  the  right  of  personal 
liberty,  and  the  right  of  private  property ;  because,  as  there 
is  no  other  known  method  of  compulsion,  or  of  abridging  man's 
natural  fi*ee  will,  but  by  an  infringement  or  diminution  of  one 
or  other  of  these  important  rights,  the  preservation  of  these, 
inviolate,  may  justly  be  said  to  include  the  preservation  of  our 
civil  immunities  in  their  largest  and  most  extensive  sense. 

I.  The  right  of  personal  security  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his  limbs,,  his  body, 
his.  healtli,  and  his  reputation. 

'  I  W.  &  M.  sL  2.  c  2.  "  Plowd,  5S, 

"»  12&  13  W.  III.  c.  2. 
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1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  burins  in  contemplation  of 
law  as  soon  as  an  infant  is  able  to  stir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and,  by  a  potimi  or  other- 
wise, killeth  it  in  her  womb ;  or  if  any  one  beat  her,  whereby 
the  child  dieth  in  her  body,  and  she  is  delivered  of  a  dead  child ; 
this  though  not  murder  was  by  the  aptient  law  homicide  or 
manslaughter  o.  But  the  modem  law' doth  not  look  upon 
[  1  SO  ]  this  offence  in  quite  so  atrocious  a  light,  but  merely  as  a 
heinous  misdemesnor  p.  (7) 

An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is 
supposed  in  law  to  be  bom  for  many  purposes.  It  is  capable 
of  having  a  l^;acy,  or  a  surrender  of  a  copyhold  estate  made 
to  it  It  may  have  a  guardiali  assigned  to  it  ^ ;  and  it  is 
enabled  to  have  an  estate  limited  to  its  use,  and  to  take  after- 
wards by  such  limitation,  as  if  it  were  then  actually  bora,  r  (8) 
And  in  this  point  the  civil  law  agrees  with  ours  '• 

S.  A  Man's  limbs  (by  whidi  for  the  present  we  only  un- 
derstand those  members  which  may  be  useful  to  him  in  fight, 
and  the  loss  of  which  alone  amounts  to  mayhem  By  the  common 
law)  are  also  the  gift  of  the  wise  Creator,  to  enable  him  to 
protect  himself  from  external  injuries  in  a  state  of  nature. 
To  these  therefore  he  has  a  natural  inherent  right ;  and  they 
cannot  be  wantonly  destroyed  or  disabled  without  a  manifest 
breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value, 
in  the  estimation  of  the  law  of  England,  that  it  pardons  even 

^**  Si  tU  aHquia  qui  mulierem  ;>rrg-         '  Slat.  lO&l  I  W.  f).  cl6. 
nantem  pemuteriit  vet  ei  v^nenum  de-        '  Qui  tn  uiero  tuntt  m  (•to  peni  Jure 

derii,  per  quod  ftcerii  abortkfam  :    $i  civiti  tnietHguniur  m  rerum  m^ra  eue, 

puerperiumjam/orMuUum  vd  anifntUum  Ff,  1 .  5.  40.    Qvi  m  ti^^ro  ett,  jterinde  ac 

,^erit,  et  nuucime  ti  animaiumf/adt  Ao-  «i  tn  rebus  humanis  euet,  custoditur, 

mkidium,"     Bracton,  il  S.  fr.9.  c.4.  q%toties  de  eommadU   ipnms  porht$  qua-. 

*  3  iMt.  50.  riiur,      Jh.\.  v. 40. 

'<  Sut.  I'JCw.  II.  C.24. 


(7)  Set!  Vol.  IV.  p.  l;)6.  ii.^Jo),Hn<l  p.  iJOl. 

(8)  K€t  Vol.  II.  p.  160.  n. ;  »\ 
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homicide  if  eommilled  se  dffendendOf  or  in  order  to  presenK( 
the^i.  For  whittev«r  is  done  by  a  mm,  to  save  either  life  car 
member,  is  looked  upon  as  done  upon  die  highest  necessity 
and  compotsion.  Therefore  if  a  man  through  fear  of  death 
or  mqrhem  is  prevaSed  upon  to  execute  a  deed,  or  do  any 
other  kigal  act;  these^  though  accompanied  with  all  other  the 
reqidsite  solemnities,  may  be  afterwards  avdld^  if  forcect 
upon  him  by  a  well-grounded  apprehension  of  losing  his  1^ 
or  even  his  limbs,  in  case  of  his  noncompliance  K  And  the 
same  is  also  a  sufficient  excuse  for  the  comm»sion  of  many 
misdemesnors,  as  will  appear  in  the  fourth  book.  The  con- 
straint a  man  is  under  in  these  circumstances  is  called  in  law 
dums,  from  the  Latin  dtmties,  of  which  there  are  two  sortSy 
duress  of  imprisonment,  where  a  man  actually  loses  his  liberty,  [  131  ] 
of  which  we  shall  presently  speak ;  and  duress/)^  minas,  where 
the  hardship  is  only  threatened  and  impending,  which  is  that 
we  are  now  discoursing  of  Duress  per  minus  is  either  for 
fear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of  ]imb# 
And  this  fear  must  be  upon  sufficient  reason ';  *^  ncm,"  as 
Bracton  expresses  it,  ^  suspicio  cujudibet  nani  et  metiadosi 
^^  Aamim's,  sed  talis  qui  cadere  passit  in  virwn  eonstantem  f 
"  talis  enim  debet  esse  metusj  qui  in  se  contineat  mortis periculumf  ^ 
**  et  corporis  cruciatum  u.**  A  fear  of  battery,  or  being  beaten, 
though  never  so  well  grounded,  is  no  duress;  neither  is  die 
fear  of  having  one's  lionse  burned,  or  one's  goods  taken  away 
and  destroyed;  because  in  these  cases,  should  the  threat  be 
performed,  a  man  may  have  satisfaction  by  recovering  equiva^ 
lent  damages  "^ :  but  no  suitable  atonement  can  be  made  for  the 
loss  of  life,  or  limb*  *  And  the  indulgence  shewn  to  a  man 
under  thi%  the  principal,  sort  of  duress,  the  fear  of  losing  his 
life  or  limbs,  agrees  also  with  that  maxim  of  die  civil  law ; 
ignoscendum  censuerunt  ei  qui  sanguinem  suum  qualiter  quaHter, 
retlemptum  x)olmt\ 

0' 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  furnishes  him 
with  every  thing  necessary  for  their  support.  For  there  is  no 
man  so  indigent  or  wretched3  but  he  may  demand  a  supply 
sufficient  for  all  the  necessities  of  life  from  the  more  opulent 

•  2  Inst.  483.  v  ,j  Inst. 483. 

'  '.  i^-  *.  5.  «  ^.48.VI.1. 
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pari  of  Ae  eamtmmkff  bjr  bkhk  of  Ae 
mmttad  fan  the  wAddt  the  poory  of  wUdi  in  Adr  pnper 
phcci,  A  InaHae  |MOfisioB;  jci  Aov^  didMled  bj  die 
fHriaciplei  of  mmw^,  AeomtaMiioBd  by  die  Bobho  kws. 
For  dbe  edicts  of  die  cBpcror  Gwfwitinr  mamtmSBmg  die 
poUie  lo  meiwtww  thednUmof  those  who  woe  imdble  to 
pieinie  br  fhtm,  in  ofder  to  preveot  die  Braider  andeipo- 
foie  of  **^fHfi  en  ini1f1iHfi?ft  feonded  on  die  some  principle 
OS  oor  feondling  hof^tdsy  thoogfa  comprised  in  dieXheodo- 
sieo  eode%  were  rgectad  in  Jnstinisn^s collection. 

C  IM  ]  Tmesb  rights,  of  life  end  member,  csn  only  be  determined 
by  die  desth  of  the  person ;  wbich  wriS  fijrmcriy  ncconntgd 
to  be  dtber  •  dril  or  natural  death.  The  ciril  death  com- 
mencedf  if  any  man  was  banished  or  algiured  die  realm  *  by 
the  proceis  of  the  common  law  (9),  or  entered  into  rdigion ; 
that  iSf  went  into  a  monastery,  and  became  there  a  monk  pro- 
fesied :  in  which  cases  he  was  absolotdy  dead  in  law,  and  his 
next  heir  should  have  his  estate.  Foftsuch  banished  man  was 
entirely  cut  off  from  sode^;  and  such  a  monk,  upon  his  pro- 
fcMtion,  renounced  solemnly  all  secular  concerns ;  and  besides, 
an  the  popish  clergy  cldmed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  magistrate,  the 
genius  of  the  English  laws  would  not  suffer  those  persons  to 
et\|oy  the  benefits  of  society,  who  secluded  themselves  from  it, 
and  refused  to  submit  to  it's  regulations  *•  A  monk  was  there- 
fore accounted  civiliter  mortuus^  and  when  he  entered  into  re- 
ligion might,  like  other  dying  men,  make  his  testament  and 
executors ;  or,  if  he  made  none,  die  ordinary  might  grant  ad- 
ministration to  his  next  of  kin,  as  if  he  were  actually  dead  in- 
testate. And  such  executors  and  administrators  had  the  same 
power,  and  might  bring  the  same  actions  for  debts,  due  to  the 
religious,  and  were  liable  to  the  same  actions  for  those  due 
Jrt>m  him,  as  if  he  were  naturally  deceased  b.  Nay,  so  far  has 
this  prindple  been  carried,  that  when  one  was  bound  in  a  bond 

'Ml.c.tfT.  q%ufaehuettmUe»Ckrittit^*<echen^fkium 

*  Co.  LUt.lS8.  jtertmei  ad  emm  fw  non  dtbei  gertre 

*  'rill*  WM  aIw  a  rule  in  tbt  fcodal    ^ffkmm. 

Uw,  /.  «.  I.  HI.  it9iii  em  mikt  itcuth        "  UtX.  §  SOO. 


(0)  fcJecVoI.1V.  p.  332. 
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to  an  abbot  and  his  successors,  and  afterwards  made  his  exe* 
cutors,  and  profi^sed  hiipself  a  monk  of  the  same  abbey,  and 
in  process  of  time  was  himself  made  abbot  thereof;  here  the 
law  gave  him,  in  the  capacity  of  abbot,  an  action  of  debt  agluilst 
his  own  executors  to  recover  the  money  due  \  In  short,  a 
monk  or  religious  Was  so  e£fectually  dead  in  law,  that  a  lease 
made  even  to  a  third  person,  during  the  life  (generally)  of  one 
who  afterwards  becaro<s  a  monk,  determined  by  such  his  entry 
into  religion  :  for  which  reason  leases,  and  other  conveyances 
for  life,  were  usually  made  to  have  and  to  hcdd  for  the  term 
of  one's  natural  life  ^.  But,  even  in  the  times  of  popery,  the 
law  of  England  took  no  cognizance  of  jTr^^ssf  on  in  any  foreign  [  189  ] 
country,  because  the  fo'ct  could  not  be  tried  in  our  courts  * ; 
and  therefore,  since  the  reformation,  this  disability  is  held  to 
be  abolished  ^ :  as  is  also  the  disability  of  banishment,  con- 
sequent upon  abjuration,  by  statute  21  Jac.I.  c.  W. 

This  natural  life,  being,  as  was  before  observed,  the  im-> 
mediate  donation  of  the  great  Creator,  cannot  legally  be  dis-> 
posed  of  or  destroyed  by  any  individual,  neither  by  the  person 
himself^  nor  by  any  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.  Yet  nevertheless  it  mdy,  by  th^  divine 
permission,  be  frequently  forfeited  for  tke  breach  of  those  laws 
of  society,  which  are  enforced  by  the  sanction  of  capital  pun-  ' 
ishments ;  of  the  nature,  restrictions,  expedience,  and  legality 
of  which,  we  may  hereafter  more  conveniently  inquire  in  the 
concluding  book  of  these  commentaries.  At  present,  I  shall 
only  observe,  that  whenever  the  coristittUion  of  a  state  vests  in 
any  man,  or  body  of  men,  a  power  of  destroying  at  pleasure, 
without  the  direction  of  laws,  the  lives  or  members  of  the 
subject,  such  constitution  is  in  the  highest  degr^  tyrannical : 
and  that  whenever  any  laws  direct  such  destruction  for  light 
and  trivial  causes,  such  Jiaws  are  likewise  tyrannical,  though 
in  an  inferior  degree;  because  here  the  subject  is  aware  of 
the  danger  he  is  exposed  to,  and  may  by  prudent  caution 
provide  against  it.  The  statute  law  of  England  does  therefore 
very  seldam,  and  the  common  law  does  never,  inflict  any  pun- 
bhment  extending  to  life  or  limb,   unless  upon  the  highest 

«  Co.  Litt.  1 33.  •  Co.  Litt.  1 32. 

*"JRep.48.     Co.Litt.132.  M  Siak.162. 
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flilNlnfy  power  of  InifiBf^  ormuniiig  liie  sidsyect  widKNitllK 

of  Imr.    ^  NMm  liber  kama,''  asjrs  die  giMl 


S  *• 


aai  far  iigem  ierrme/*  Which  wonk,  olijao 
r,"  apcorfiug  Id  sir  Edward  Cdkt\  indode 
a  imdnbilioo  not  onljr  of  iilZ£i|^  and  mutsmmg^  but  abo  of 
Imimnmg  (to  which  o«r  laws  are  ftraiqjers),  and  of  every  op> 
prearion  fagr  oohivr  of  urn  fliegal  authmitjF.  And  it  is  ended 
bjr  the  statute  5  Ed.  IIL  c  9.  that  no  man  shall  be  ibi^ndged 
[  154  3  of  life  (Mr  limb,  oontraiy  U>  the  great  charter  and  the  law  of 
die  land :  and  agun,  bv  statme  tt  Ed.IIL  c.  3.  that  no  man 
shdl  be  pat  to  death,  widioiit  being  brooght  to  answer  bjrdoe 
pmcpas  of  hnr* 


S.  Bbsii»8  those  limbs  and  members  that  may  be 
saiy  to  a  man,  in  order  to  defend  himself  or  annoy  his  enemy, 
the  rest  of  his  person  or  body  is  also  oititled,  by  the  same 
natural  lif^bt,  to  security  from  the  corporal  insults  of  menaces, 
assaults,  beatinf^  and  wounding;  though  such  insults  amount 
not  to  destruction  of  life  or  member. 

4.  The  preservation  of  a  man's  health  from  such  practices 
as  may  prejudice  or  annoy  it ;  and, 

5.  The  security  of  his  reputation  or  good  name  frxxn  the 
arts  of  detractt<Mi  and  slander,  are  rights  to  which  every  man 
is  entitled,  by  reason  and  natural  justice ;  since  without  these 
it  is  impossible  to  have  the  perfect  enjoyment  of  any  other  ad- 
vantage or  right  But  these  three  last  articles  (being  of  much 
less  importance  than  those  which  have  gone  before,  and  those 
which  are  yet  to  come)  it  will  suffice  to  have  barely  mentioned 
among  the  rights  of  persons ;  referring  the  more  minute  dis- 
cussion of  their  several  branches,  to  those  parts  of  our  com- 

«  c.  29.  *  3  Inst.  4S. 


(tff,  fUmerer  opinioitt  may  rary  as  to  the  total  abolition,  or  eveo  fiuther 
f^viM'ffm  t4  fwaMbments  in  the  English  law  extending  to  life  and  limb,  no 
M)^ ^  Ah^M,  I  fmairine,  that  neither  the  common  nor  the  statute  law 
H^4^f'i4iJk  f^m  f^^m^m^M  M  the  time  it  was  written.  Remarks  of  thb  nature 
m  '  y/^  »  ^^  ^A  iK*'  mof  U»  be  lamented,  because  they  tend  to  diminish 
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mentaries  whicb^treat  of  the  infringement  of  these  rights,  under 
the  bead  of  personal  wrongs.  (11) 

11.  Next  to  personal  security,  the  law  of  England  regards, 
asserts,  and  preserves  the  personal  liberty  of  individuals.'  This 
personal  liberty  consists  in  the  power  of  loco-motion,  of  change 
ing  situation,  or  removing  one's  person  to  whatsoever  place 
one's  own  inclination  may  direct;  without  imprisonmiant  or 
restraint,  unless  by  due  course  of  law.  Ouiceming  which  we 
may  make  the  same  observations  as  upon  the  preceding  article; 
that  it  is  a  right  strictly  natural ;  that  the  laws  of  England 
have  never  abridged  it  without  sufficient  cause ;  and,  that  in 
this  kingdom  it  cannot  ever  be  abridged  at  the  mere  dbcretion 
of  the  magistrate,  without  the  explicit  permission  of  the  laws. 
Here  again  the  language  of  the  great .  charter  >  is,  that  no  [  135  ] 
freeman  shall  be  taken  or  imprisoned,  but  by  the  lawful  judg- 
ment of  his  equals,  or  by  the  law  of  the  land.  And  many  sub- 
sequent old  statutes  J  expressly  direct,  that  no  man  shall  be 
taken  or  imprisoned  by  suggestion. or  petition  to  the  king,  or 
his  council,  unless  it  be  by  l^al  indictment,  or  the  process  of 
the  common  law.  By  the  petition  of  right,  3  Car.  I.,  it  is 
enacted,  that  no  freeman  shall  be  imprisoned  or  detained  with- 
out cause  shewn,  to  which  he  may  make  answer  according  to 
law.  By  16  Car.  I.  c  10.  if  any  person  be  restrained  of  his 
liberty  by  order  or  decree  of  any  illegal  court,  or  by  command 
of  the  king's  m^esty  in  person,  or  by  warrant  of  die  council- 
board,  or  of  any  of  the  privy  council :  he  shall,  upon  demand 
of  his  counsel,  have  a  writ  of  habeas  corpus^  to  bring  his  body 
before  the  court  of  king's  bench  or  common  pleas ;  who  shall 
determine  whether  the  cause  of  his  commitment  be  just,  and 
thereup6n  do  as  to  justice  shall  appertain.  And  by  3]<  Car.  IL 
c.  2.  commonly  called  the  habeas  corpus  act,  the  methods  of 
obtaining  this  writ  are  so  plainly  pointed  out  and  enforced, 
that,  so  long  as  this  statute  remains  unimpjeached,  no  subject 
of  England  can  be  long  detained  in  prison,  except  in  those 
cases  in  which  the  law  requires  and  justifies  such  detainer. 
And,  lest  this  act  should  be  evaded  by  demanding  unreasonable 

i  c.  29.  ^  5  Edw.III.  c  8.  25  Sdw.III.  gt.5. 

c.  4.     29£dw.  III.  c.  3. 


(U)  SeeVol.  III.  p.ll9. 127. 
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bail,  or  sureties  (or  ihe  prisoner's  appeamrcp,  il  is  ik-clarud 
by  1  W.  &  M.  St.  2.  c.  2.  that  excessive  bail  ought  not  to  he 
required.  (12) 

Of  great  importance  to  ilie  public  is  the  preservation  of  tliin 
jwrsonal  liberty  :  for  if  once  it  were  left  in  the  power  of  any, 
the  higiiesi,  magistrate  to  imprison  arbitrarily  whomever  he  or 
his  officers  thought  pro[wr,  (as  in  France  it  is  daily  practised 
by  ihccrowTi'',)  there  would  soon  be  an  end  of  all  other  rigliW 
and  immunities.  Some  have  thoughtthat  unjust  attacks,  even 
upon  life,  r>r  projxtrty,  at  llie  arbitrary  will  of  the  magistrate, 
t  136  ]  arc  less  dangerous  to  the  commonwealth  than  such  ns  are 
made  upon  the  personal  liberty  of  tlie  subject.  To  Wrenve 
a  man  of  life,  or  by  violence  to  confiscate  his  estate,  without 
accusation  or  trial,  would  lie  so  gross  and  notorious  an  act 
of  despotism,  as  must  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  khigdom  :  but  confinement  of  the  i>er- 
son  by  secretly  hurrying  him  to  gaol,  where  his  sufferings  are 
unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and 
therefbre  a  more  dangerous  engine  of  arbitrary  government. 
And  yet  sometimes,  wlien  the  state  is  in  real  danger,  even  this 
may  be  a  necessary  measure.  But  the  happiness  of  our  con- 
stitution is,  that  it  is  not  left  to  the  executive  jxjwer  to  deter- 
mine when  the  danger  of  the  stale  is  so  great,  as  to  render  this 
measure  expedient :  for  it  is  the  parliament  only,  or  legislnlive 
power,  that,  whenever  it  sees  proper,  can  authorize  the  crown, 
by  suspending  the  habeas  cm-pus  act  for  a  short  and  liniiled 
time,  to  imprison  sus))ectcd  (arsons  without  giving  any  rcns<Hi 
Ibr  so  doing ;  as  the  senate  nf  Rome  was  wont  to  have  recourse 
to  a  dictator,  a  magistrate  of  absolute  authority,  when  (hey 
judged  the  rqiublic  in  any  imminent  danger.  The  decree  <if 
the  senate,  which  usually  prcce<led  the  nomination  of  this 
magistrate,  *'  dent  nperam  cotistUrs,  tie  <iuid  reapuMica  detrimenti 
"  capiat,"  was  called  the  senaftis  contuUum  vlfimof  necessitatis. 
In  like  manner  this  experiment  ought  only  to  be  tried  in  cases 

■■  1  ha<r*  tnn  auund  upon  good  ui-  UUrti  lii  cachtt  wen  iaixd.  upon  the 
Ihoriljr,  Ibiit,  during  the  mild  ndmiois-  tingle  ground  of  tlic  fanwiu  ball  «hi- 
(Blion  of  Cudinal  Fleurr,  >bo*«  94,000     inai/vi. 
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of  extreme  emergency ;  and  in  these  the  nation  parU  with  itR 
liberty  for  a  while,  in  order  to  preserve  it  for  ever.  (18) 

The  confinement  of  the  person,  in  any  wise,  is  an  impri« 
sonment.  So  that  the  keeping  a  man  against  his  will  in  a 
private  house,  putting  him  in  the  stocks,  arresting  or  forcibly 
detaining  him  in  the  istreet,  is  an  imprisonment  K  And  the 
law  so  much  discoumges  unlawful  confinement^  tha^  if  a  man 
is  under  dure$s  (^  imprisonment^  which  we  before  explained  to 
mean  a  compulsion  by  an  ille^  restraint  of  liberty,  until  he 
seals  a  bond  or  the  lilce;  he. may  allege  this  duress,  and  avoid 
the  extorted  bond.  But  if  a  man  be  lawfully  imprisoned, 
and  either  to  procure  his  discharge,  or  on  any  other  fair.ac-  C  137  ] 
count,  seals  a  bond  or  a  deed,  this  is  not  by  duress  of  impris- 
onment, and  he  is*  not  at  liberty  to  avoid  it*^.  To  make  im« 
prisonment  lawfiil,  it  must  either  be  by  process  from  the  courts 
of  judicature,  or  by  warrant  firom  some  l^al  ofiicer  having 
authority  to  commit  to  prison ;  which  warrant  must  be  in 
writing,  under  the  hand  and  seal  of  tlie  magistrate,  and  express 
the  causes  of  the  commitment  in  order  to  be  examined  into 
(if  necessary)  upon  a  habeas  corpus.  (14)  If  there  be  no  cause 
expressed,  the  gaoler  is  not  bound  to  detain  the  prisoner  **• 
For  the  law  judges  in  thi»  respect,  saith  sir  Edward  CJoke, 

>  8  IiMt.  589.  ">  8  Inst.  482.  "  IbUL  5S,  5S. 


(13)  The  effect  of  a  su^nsion  of  the  habeas  coqius  act  is  not  in  itself  to 
enable  any  one  "  to  impriton  suspected  persons  without  giving  any  reason 
for  so  doing."  But  it  prevents  persons  who  are  committed  upon  certain 
charges  from  beii^  bul^  tried,  or  dischai^ed  for  the  time  of  this  suspension, 
except  under  the  provisions  of  the  suspending  act,  leaving,  however,  to  the 
magistrate,  or  person  committing,  all  the  responsibility  attending  an  illegal 
imprisonment.  It  is  very  common,  therefore,  to  pass  acts  of  indemnity  sub- 
sequently for  {he  protection  of  those,  who  either  could  not  defend  them- 
selves in  an  action  for  false  imprisonment  without  making  improper 
disclosures  of  the  information  on  which  they  acted,  or  who  have  done  acts 
not  strictly  defensible  at  law,  though  justified  by  the  necessity  of  the  mo- 
ment.— See  57Geo.III.  c.  5.  and  c.  55.  for  instances  of  suspending  acts ;  and 
58  Geo. III.  c.  6.  for  one  of  an  indemnifying  act.  For  an  account  of  the 
writ  of  the  habeas  corpus^  see  Vol.  III.  p.  1S9. 

(14)  As  an  arrest  is  an  imprisonment  in  the  large  sense  of  the  word,  this 
position  that  imprisonment  to  be  lawful  should  be  by  process  or  warrant, 
must  be  understood  with  the  qualifications  pointed  out  in  the  Chi^ter  on 
Arrests.  B.  IV,  ^h.ai. 
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like  Festus  the  RcMnaii  govetmor ;  that  it  is  unreasonable  to 
send  a  priscHier,  ahd  not  to  sonify  withal  the  crimes  alleged 
against  him. 

A  NATURAL  and  regular  consequence  of  thb  personal  liberty 
is»  that  every  Englishman  may  claim  a  right  to  abide  in  his' 
own  country  so  long  as  he  pleases ;  and  not  to  be  driven  from 
it  unless  by  the  sent^ice  of  the  law.  Hie  king  indeed,  by  his 
royal  prerogative,  may  issue  out  his  writ  ne  exeat  regnum  ( 1 5), 
and  prohibit  any  of  his  subjects  from  going  into  foreign  parts 
without  licence  ^.  Thb  may  be  necessary  for  the  public  service 
and  saf^uard  of  the  commonwealth.     But  no  power  on  earth, 

'  except  the  authcMrity  of  paiiiament,  can  send  any  subject  of  Eng- 

land ou^of  the  land  against  his  will*;  no,  not  even  a  criminal. 
For  eidle,  and  transportation,'  are  punishments  at  present 
unknown  to  the  common  law ;  and,  whenever  the  latter  is  now 
infficted,  it  is  either  by  the  choice  of  the  criminal  himself  to 
escape  a  ci^ital  punishment,  or  else  by  the  express  direction 
of  some  modem  act  of  parliament  (-16)  To  this  purpose  the 
great  charter  '  declares,  that  no  freeman  shall  be  banished, 
unless  by  the  judgment  of  his  peers,  or  by  the  law  of  the  land. 
And  by  the  habeas  corpus  act,  31  Car.  II.  c.2.  (that  second 
magna  carta^  and  stable  bulwark  of  our  liberties)  it  is  enacted, 
•  that  no  subject  of  this  realm,  who  is  an  inhabitant  of  England, 
Wales,  or  Berwick,  shall  be  sent  prisoner  into  Scodand,  Ire- 
land, Jersey,  Guernsey,  or  places  beyond  the  seas;  (where 

[138]  they  cannot  have  the  full  benefit  and  protection  of  the  common 
law ;)  but  that  all  such  imprisonments  shall  be  illegal ;  that 
the  person  who  shall  dare  to  commit  another  contrary  to  this 
law,  shall  be  disabled  from  bearing  any  office,  shall  incur  the 
penalty  of  a  praemunire^  and  be  incapable  of  receiving  the 
king's  pardon :  and  the  party  sufiering  shall  also  have  his 
private  action  against  the  person  committing,  and  all  his  aiders, 
advisers,  and  abettors,  and  shall  recover  treble  costs;  be- 
sides his  damages,  which  no  jury  shall  assess  at  less  than  five 
hundred  pounds. 

•  F.  N.  B.85.  Pc.29. 


(15)  See  poit,  p.  266. 

(16)  Exile  hat  been  revired  as  a  punMhroent,  for  one  ofience  by  a  modem 
AUtute.  Sec  Vol.  IV.  p.  151.  n.(l4). 
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The  law  is  in  this  respect  so  benignly  and  liberally  construed 
for  the  benefit  of  tl^e  subject,  that,  though  wthin  the  realm 
the  king  may  command  the  attendance  and  service  of  all  his 
liegemen,  yet  he  cannot  send  any  man  oi4  of  the  realm,  even 
upon  the  public  service ;  excepting  sailors  and  soldiers,  the 
nature  of  whose  employment  necessarily  implies  an  exception : 
he  cannot  even  constitute  a  man  lord  deputy  or  lieutenant  of 
Ireland  against  his  will,  nor  make  him  a  foreign  ambassador  \ 
For  this  might  in  reality  be  no  more  than  an  honourable 
exile. 

III.  The  third  absolute  right,  inherent  in  every  English- 
man, is  that  of  property :  which  consists  in  the  free  use,  enjoy- 
ment, and  disposal  of  all  his  acquisitions,  without  any  control 
or  diminution,  save  only  by  the  laws  of  the  land.     The  original 
of  private  property  is  probably  founded  in  nature,  as  will  be 
more  fully  explained  in  the  second  book  of  the  ensuing  com- 
mentaries :  but  certainly  the  modifications  under  which  we  at 
present  find  it,  the  method  of  conserving  it  in  the  present 
owner,  and  of  translating  it  firom  man  to  man,  are  entirely 
derived  fit>m  society ;  and  are  some  of  those  civil  advantages, 
in  exchange  for  which  every  individual  has  resigned  a  part  of 
his  natursJ  liberty.     The  laws  of  England  are,  there|bre,  in 
point  of  honour  and  justice,  extremely  watchful  in  ascertaining 
and  protecting  this  right     Upon   this   principle  the  great 
charter  r  has  declared  that  no  freeman  shall  be  disseised,  or 
divested,  of  his  freehold,  or  of  his  liberties,  or  firee  customs,    [  139  ] 
but  by  the  Judgment  of  his  peers,  or  by  the  law  of  the  land. 
And  by  a  variety  of  antient  statutes  *  it  is  enacted,  that  no 
man's  lands  or  goods  shall  be  seised  into  the  king's  hands, 
against  the  great  charter,  and  the  law  of  the  land ;  and  that 
no  man  shall  be  disinherited,  nor  put  out  of  his  fi*anchises  or 
freehold,  unless  he  be  duly  brought  to  answer,  and  be  fore- 
judged by  course  of  law ;  and  if  any  thing  be  done  to  the  con-» 
trary,  it  shall  be  redressed,  and  holden  for  none« 

So  great  moreover  is  the  regard  of  the  law  £br  private  pro- 
perty, that  it  will  not  authorize  the  least  violaticm  of  it;  no, 

<i  2  Inst.  47.  •  5  £dw.  III.  c.  9.  S5  Edw.III.  it^. 

'c.  S9.  C.4.     28  Edw.III.  c.  S. 
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not  even  for  the  general  good  of  the  whole  community.  If  a 
new  rood,  for  instance,  were  to  he  mede  tlirough  the  grounds 
of  a  private  person,  it  might  perhaps  be  extensively  beneficial 
to  the  public;  but  the  law  permits  no  man,  or  set  of  men,  to 
do  this  without  consent  of  the  owner  of  the  land.  In  vain 
may  it  be  urged,  that  tlie  good  of  the  individual  ought  to 
yield  to  that  of  the  community;  for  it  would  be  dangerous  to 
allow  any  private  man,  or  even  any  public  tribunal,  to  be  the 
judge  of  this  common  good,  and  to  decide  whetlier  it  l)e  ex- 
pedient or  no.  Besides,  die  public  good  is  in  nothing  moi-C' 
essentially  interested,  than  in  the  protection  of  every  indivi- 
dual's  private  rights,  as  modelled  by  the  municipal  lew.  In 
this  and  similar  cases  the  legislature  alone  can,  and  indeed 
frequently  does,  interpose,  and  compel  tlie  individual  to  ac 
quiesce.  But  Itow  does  it  interpose  and  compel?  Not  by 
absolutely  stripping  the  subject  of  his  property  in  an  arbitrary 
manner ;  but  by  giving  him  a  full  indemnification  and  equivalent 
for  the  injury  thereby  sustained.  The  public  is  now  considered 
aa  an  individual,  treating  with  an  individual  for  an  exchange. 
All  that  die  legislature  docs,  is  to  oblige  the  owner  to  alienate 
his  possessions  for  a  reasonable  price ;  and  even  tltis  is  an 
exertion  of  power,  which  tlie  legislature  indulges  with  caution, 
and  which  nothing  but  the  legislature  can  pertbrni.  (10) 

]  Nor  is  this  the  only  iusLance  in  which  the  law  of  the  land 
has  postponed  even  public  necessity  to  the  sacred  and  invio- 
lable rights  of  private  property.  For  no  subject  of  England 
can  be  constrained  lo  pay  any  aids  or  taxes,  even  for  the  de- 
fence of  tiie  realm  or  llie  support  of  government,  but  such  as 
are  imposed  by  his  own  consent,  or  that  of  liis  representatives 
in  pai-liainenU     By  the  statute  25  Edw.  I.  c.  5.  and  6.  it  is  pro- 


(10)  lEven  wliere  llie  legi«lHture  interrerea,  it  ia  ainost  invariably  tlie 
practice  to  excqtt  gudeas,  pnrki,  pnddocks,  courts,  and  yard*  (every  thing, 
in  iliurt,  which  is  connected  with  the  Jomektie  comfum  and  pleawrei  of 
the  individual},  from  the  operation  of  tlie  act. 

The  ordinary  coses  of  widening  or  diverting  ruadn,  where  the  consent  of 

the  »wner  of  ibe  land  it  procured,  and  of  Mopping  up  and  lelling  uanc- 

■ry  roadt,  are  provided  for  in  tone  measure,  and  in  Mime  caw*,  by  the 

nnon  lew  writ  of  ad  quod  damnum,  and  wore  fully  aod  generally  by  the 

^  kifhwayact,  isGco.IU.  c.  76.,  and  £50co.IlI.  c.6e.    See  Burn'*  Juttice, 

Ht.  Highway*. 


Cli.  1.  OF  fEttSONSi 


140 


vided,  that  the  king  shall  not  take  any  aids  or  tasks,  but  by 
the  common  assent  of  die  realm.  And  what  that  common 
assent  is,  is  more  fully  eitplained  by  34  Edw.  I.  st.  4.  c.  1 . 
which  t  enacts,  tfiat  no  talliage  or  aid  shall  be  taken  without 
the  assent  of  the  archbishops,  bishops,  earls,  bsu'ons,  knights; 
burgesses,  and  other  freemen  of  the  land:  and  again,  by 
14  Edw.  III.  St.  2.  c.  1.  the  prelates,  earls,  barons,  and  com- 
mons, citizens,  burgesses,  and  merchants  shall  not  be  charged 
to  make  any  aid,  if  it  be  not  by  the  common  assent  of  the 
great  men  and  commons  in  parliament.  And  as  this  funda- 
mental law  had  been  shamefully  evaded  under  many  succeeding 
princes,  by  compulsive  loans,  and  benevolences  extorted  with- 
out a  real  and  voluntary  consent,  it  was  made  an  article  in 
the  petition  of  right,  S  Car.  I.,  that  no  man  shall  be  compelled 
to  yield  any  gifl,  loan,  or  benevolence,  tax,  or  such  like  charge, 
without  common  consent  by  act  of  parliament.  And,  lastly,  by 
the  statute  1  W.  &  M.  st.  2.  c.  2.  it  is  declared,  that  levying 
money  for  or  to  the  use  of  the  crown,  by  pretence  of  prero-  - 
gative,  without  grant  of  parliament;  or  for  longer  time,^or  in  - 
other  manner,  than  the  same  is  or  shall  be  granted ;  is  illegal. 

In  the  three  preceding  articles  we  have  taken  a  short  view 
of  the  principal  absolute  rights  which  appertain  to  every  Eng- 
lishman. But  in  vain  would  these  rights  be  declared,  ascer- 
tained, and  protected  by  the  dead  letter  of  the  laws,  if  the 
constitution  had  provided  no  other  method  to  secure  their  [  141  ] 
actual  enjoyment..  It  has  therefore  established  certain  other 
auxiliary  subordinate  rights  of  the  subject,  which  serve  prin- 
cipally as  outworks  or  barriers,  to  protect  and  maintain  invio- 
late the  three  great  and  primary  rights,  of  personal  security, 
personal  liberty,  and  private  property.     These  are, 

• 

1.  The  constitution,  powers,  and  privileges  of  parliament, 
of  which  I  shall  treat  at  large  in  the  ensuing  chapter. 

2.  The  limitBtion  of  the  king's  prerogative,  by  bounds,  so 
certain  and  notorious,  that  it  is  impossible  he  should  either 

'  See  the  introduction  to  the  great  nothing  more  than  a  sort  of  traoshtloB 

charter,  (edit.  Oxoru)  tub  anno  1297;  into  Latin  of  tba  con/lrmatt0  .carlarif0i» 

wherein  it  iii  shewn  that  this  statute  de  26  Edw. I.,  which  was  originally  pub- 

taliiagio  nonamcedendo, suppoKdtohAYe  lished  in  the  Norman  language, 
been  made  in  34  Edw.  I.,  is  in  reality 

'     l2 
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misUike  or  legally  exceed  them  without  the  consent  of  the 
people.  Of  this  also  I  shall  treat  in  its  proper  place.  The 
former  of  these  keeps  the  legislative  power  in  due  health  and 
vigour,  so  as  to  make  it  improbable  that  laws  should  be  en- 
acted destructive  of  genera!  liberty ;  the  latter  is  a  guard  upon 
tlie  executive  power,  by  restraining  it  from  acting  either  be- 
yond or  in  contradiction  to  tlie  laws,  tliat  are  tramed  and 
established  by  the  other. 

1  3.  A  THiup  subordinate  right  of  every  Englishman  is  that 

of  applying  to  the  courts  of  justice  for  redress  of  injuries. 
Since  the  law  is  in  England  the  supreme  arbiter  of  every  man's 
life,  liberty,  and  property,  courts  of  justice  must  at  all  times 
be  open  to  (be  subject,  and  the  law  be  duly  administered 
tlierein.  The  euiphatical  words  uf  magna  carta  ",  spoken  in 
the  person  of  the  king,  who  in  Judgment  of  law  (says  sir  Ed- 
ward Coke  ")  is  ever  present  and  repenting  them  in  all  hb 
courts  are  tliese ;  nidli  vendemus,  nuUi  ncgabmits,  aut  tliffiremtis 
rectum  veljustitiam .-  "  and  therefore  every  subject,"  continues 
the  same  learned  author,  "  for  injury  done  to  1dm  i»  bonis, 
"  in  terris,  wl  jieisuna,  by  any  other  subject,  be  he  ecclesi- 
"  ftstical  or  temporal,  free  or  bond,  man  or  woman,  old  or 
"  young,  or  be  he  outlawed,  excommunicated,  or  any  other 
*'  widiout  exception,  may  take  his  remedy  by  the  course  of 
*'  llie  law,  and  have  justice  and  right  for  the  injury  done  to 
"  him,  freely  without  sole,  fully  widiout  any  denial,  and 
"  speedily  without  ilelay."  It  were  endless  to  enumerate  all 
t  1*2  3  llie  ajfirmalive  acts  of  parliament,  wherein  justice  is  tlirected  to 
be  done  according  to  the  law  of  the  land  :  and  what  that  law 
is,  every  subject  knows,  or  may  know  if  he  pleases ;  for  it 
depends  not  upon  llie  arbitrary  will  of  any  judge,  but  is  per- 
manent, fixed,  and  unchangeable  unless  by  authority  of  par- 
liament. I  shall,  however,  just  mention  a  few  negative  statutes, 
whereby  ^uses,  perversions,  or  delays  ofjustice,  especially  by 
the  prerogative,  are  restrained.  It  is  ordained  hy  magna  carta', 
that  no  freeman  shall  be  outlawed,  that  is,  put  out  of  tlic  pro- 
tection and  benefit  of  the  laws,  but  according  to  the  law  of  the 
land.  By  3  Edw.III.  e.g.  and  H  Rich.  II.  c.lO.  it  is  enacted, 
that  no  commands  or  letters  shall  be  sent  under  the  great  seal, 

■e'W-  "SImlSJ.  'ca». 
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or  the  little  seal,  the  signet,  or  privy  seal,  in  disturbance  of 
the  law ;  or  to  disturb  or  delay  common  right ;  aiid,  though 
such  commandments  should  come,  the  judges  shall  not  cease 
to  do  right ;  which  is  also  made  a  part  of  their  oath  by  statute 
]  8  Ed.III.  St  4.  And  by  1  W.&  M.  st  2.  c.  2.  it  is  declared, 
that  the  pretended  power  of  suspending,  or  dispensing  with 
laws,  or  the  execution  of  laws,  by'  regal  authority,  without 
consult  of  parliament,  is  illegal.  (11) 

• 

Not  only  the  substantial  part,  or  judicial  decisions,  of  tfie 
law,  but  also  the  formal  part  or  method  of  proceeding,  cannot 
be  altered  but  by  parliament:  for,  if  once  those  outworks  were 
demolished,  there  would  be  an  inlet  to  all  manner  of  inno- 
vation in  the  body  of  the  law  itself.  The  king,  it  is  true,  may 
erect  new  courts  of  justice ;  but  then  they  must  proceed  ac- 
cording to  the  old  established  forms  6(  the  common  law.  For 
which  reason  it. is  declared  in  the  statute  16  Car. I.  c.lO.  upon 
the  dissolution  of  the  court  of  starchamber,  that  neither  his 
majesty,,  nor  his  privy  council,  have  any  jurisdiction,  power,  or 
authority  by  ^English  bill,  petition,  articles,  libel,  (which  were 
the  course  of  proceeding  in  the  starchamber,  borrowed  from 
the  civil  law,)  or  by  any  other  arbitrary  way  whatsoever,  to 
examine,  or.  draw  into  question,  determine,  or  dispose  of  the 
lands  or  goods  of  any  subjects  of  this  kingdom ;  but  that  the 
same  ought  to  be  tried  and  determined  in  the  ordinary  courts 
of  justice,  and  by  course  of  law. 


(11)'*  The  dispennng  with  laws  began  no  earlier  than  the  reign  of  Henry 
the  third,  >by  an  insertion  of  the  clause  of  non  obstante  into  grants  and 
patents,  after  the  example  of  the  papal  power.  Matthew  Paris  calls  thia 
detettabiUs  adjectio,  and  what  the  king's  judges  at  that  time  thought  of  it» 
appears  from  this  passage  in  the  same  contemporary  historian.    '  Quod  cum 

*  comperiuet  quidam  vir  diicretuSy  tunc  jutHciarius,  Rogerui  de  Thurkehyt, 
'  ab  alto  ducent  hupiria  de  pr€Bdict43B  adjectUmit  apposiiione,   Heu  beu,   ho* 

*  ui  quid  dies  expectavmus  f    Ecce  jam  civUis  curia  exemplo  ecclesttuticce 

*  coinqumaiur,  et  hsulphureofonte  intoxicatur.^  The  parliament  likewise 
complained,  that  the  church  and  kingdom  suffered  infinitely  by  reason  Qf 
the  clause  o£  non  obstante,  which  weakened  and  enervated  all  oatbs^antient 
customs,  written  laws,  grants,  statutes,  and  privileges."  Ld.  Lytt.  H.2.  v. 5^ 
p. 4 51.  note.  3d  ed.  The  whole  of  the  note  is  well  worth  reading  for  the 
soundness  and  moderation  of  the  cojistitutional  doctrine  which  it  lays  dowu^ 

L   3 
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4.  If  there  should  happen  any  uncommon  injury,  or  in- 
friipgemedt  of  the  rights  before  mentioned,  which  the  ordinary 
course  of  law  is  too  defective  to  reach,  there  still  remains  a 
fourth  subordinate  right,  appertaining  to  every  individual, 
Klamely,  the  right  of  petitioning  the  king,  or  either  house  of 
parliam^t,  for  the  redress  of  grievances.     In  Russia  we  are 
told  ^  that  the  czar  Peter  established  a  law,  that  no  subject 
might  petition  the  throne,   till  he  had  first  petitioned  two 
different  ministers  of   state.      In  case   he    obtained  justice 
from  neither,  he  might  then  present  a  third  petition  to  the 
prince ;  but  upon  pain  of  death  if  found  to  be  in  the  wrong. 
The  consequence  of  which  was,  that  qo  one  dared  to  ofler 
such  third  petition ;  and  grievances  seldom  filling  luuier  the 
Xiotice  of  the  sovereign,  he  had  little  opportuiuty  to  redress 
them.     The  restrictions,  for  some  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
ferent ;  and  while  they  promote  the  spirit  of  peace,  tbey  are 
no  check  upon  that  of  liberty.     Care  only  must  be  taken,  lest, 
under  the  pretence  of  petitioning,  the  subject  be  guilty  of  any 
riot  or  tumult;  as  happened  in  the  opening  of  the  memprable 
parliament  in  1640:  and,  to  prevent  this,  it  is  provided  by 
the  statute  13  Car.  II.  st  1.  c.  5.  that  no  petition  to  the  King, 
pr  either  house  of  parliament,  for  any  alteration  in  church 
or  state,  shall  be  signed  by  above  twenty  persons,  unless  the 
matter  thereof  be  approved  by  three  justices  of  the  peace,  or 
the  major  part  of  the  grand  jury  in  the  country;  and  in 
London  by  the  lord  mayor,  aldermen,  and  common  council : 
nor  shall  any  petition  be  presented  by  more  than  ten  persons 
at  a  time.     But,  under  these  regulations,  it  is  declared  by  the 
statute  1  W.&M.  st.2.  c.  2.  that  the  subject  hath  a  right  to 
petition ;  and  that  all  commitments  and  prosecutions  for  such 
petitioning  are  illegal.  (12) 

y  Montetq.  Sp.  L.  xii.  26. 


(12)  See  Vol.  IV.  p.  148.  n.  1 1.  But  I  would  Obacrve,  that  Mr.Dunning 
Wai  of  a  different  opinion  from  that  expressed  by  Lord  Mansfield  in  th^ 
name  of  the  court  of  K.  B.,  and  asserted  that  the  statute  of  Charles  II.  was 
wmpletcly  repealed  by  the  bill  of  rights.  Ann.  Reg.  17SI.  Sedgwick  on 
Blackstone,  p.  lor. 
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5.  The  fifth  and  last  auxiliary  right  of  the  subject)  that  I 
^hall  at  preBOnt  mention,  is  that  of  having  arms  for  their  de- 
feDce>  suitable  to  their  condition  and  degree,  and  snch  as  are 
BUcnved  by  kw.  Winch  is  also  declared  by  the  same  statnfe  [1431 2 
I  W.&  M.  ^^  •c.S^i  and  it  is  indeed  a  pubKc  aUowance  und^ 
^e  restrkdons,  of  the  natural  right  of  r^^siBtance  and  del& 
presenration,  when  the  sanctions  of  society  and  laws  are  found! 
insufficient  to  restmin  the  violence  of  (^[)pression.  (IS) 

• 

In  these  several  articles  consist  the  rights,  or,  as  they  ai*e 
fi^uently  termed,  tlie  liberties  of  Englishmen:  liberties, 
mere  generally  talked  of  than  thoroc^hly  understood ;  and 
yet  highly  necessary  to  be  perfectly  known  and  considered  by 
every  man  of  rank  or  property,  lest  his  ignorance  of  the 
points  whereon  they  are  founded  should  hurry  him  into  fac- 
tion and  licentiousness  on  the  one  hand,  or  a  pusillanimous 
indifierence  and  criminal  submission  on  the  other.  And  we 
have  seen  that  these  rights  consist,  primarily,  in  the  free  en-- 
joyment  of  personal  security,  of  personal  liberty,  and  of  pri- 
vate property.  So  long  as  these  remain  inviolkte,  the  subject 
is  perfectly  free;  for  every  species  of  compulsive  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of  these; 
rightSj  having  no  other  object  upon  which  it  can  possibly  be 
employed.  To  preserve  these  from  violation,  it  is  necessary 
that  the  constitution  of  parliament  be  supported  in  it's  fiill 
vigour;"  and  limits,  certainly  known,  be  set  to  the  royal  pre- 
rogative. And,  lastly,  to  vindicate  these  rights,  when  actually- 
violated  or  attacked,  the  subjects  of  England  are  entitled^  in 
the  first  place,  to  the  regular  administration  and  free  course 
of  justice  in  the  courts  of  law;  next,  to  the  right  of  petitioning: 
the  king  and  parliament  for  redress  of  grievances ;  and,  lastly,^ 
ta  the  right  of  having  and  using  arms  for  self-preservation  and 
defence.  And  all  these  rights  and  liberties  it  is  our  birthright 
to  enjoy  entire;  unless  where  the  laws  of  our  country  have 
laid  them  under  necessary  restraints  —  restraints  in  them- 
selves so  gentle  and  moderate,  as  will  appear  upon  farther 
inquiry,  that  no  man  of  sense  or  probity  would  wish  to  see 
them  slackened.     For  all  of  us  have  it  in  our  choice,  to  do 


(13)  The  statute  declares  this  right  oiily  in  the  case  of  protestants  ; — by 
the  effect,  however,  of  modem  statutes  it  is  now  undoubtedly  universal. 
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every  thing  that  a  good  man  would  desire  to  do ;  and  are  re- 
strained from  nothing,  but  what  would  be  pernicious  either  to 
ourselves  or  our  fellow-citizens.  So  that  this  review  of  our 
[  1*45  ]  situation  nuty  Ailly  justify  the  observation  of  a  learned  French 
author,  who  indeed  generally  both  thought  and  wrote'  in  the 
^irit  of  gtouine  freedom' ;  and  who  hath  not  scrupled  to  pro- 
fess, even  in  the  very  bosom  of  his  native  country,  that  the 
English  is  the  only  nation  in  the  world  where  political  or  civil 
liberty  is  the  direct  end  of  it's  constitution.  Recommending, 
therefore,  to  the  students  in  our  laws  a  ferther  and  more  ac- 
curate search  into  this  extensive  and  important  title,  ^  I  shall 
dose  my  remarks  upon  it  with  the  expiring  wish  of  the  famous 
fiither  Paul  to  his  country,  *^  Esto  perpetua  !" 

■  MoDtetq.  Sp.  L.  xi.  5. 
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CHAPTER    THE  SECOND. 


OP  THE  PARLIAMENT. 
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E  are  next  to  treat  of  the  rights  and  duties  of  persons^ 
as  they  are  members  of  society,  and  stand  in  various 
relations  to  each  other.  These  relations  are  either  public  or 
private :  and  we  will  first  consider  those  that  are  public 

The  most  universal  public  relation,  by  which  men  are 
ccmnected  together,  is  that  of  government ;  namely,  as  go- 
vernors and  governed,  or,  in  other  words,  as  magistrates  and 
people.  Of  magistrates  some  are  also  supremey  in  whom  the 
sovereign  power  of  the  state  resides ;  others  are  subordinate^ 
deriving  all  th^  authority  from  the  supreme  magistrate,  ac- 
countable to  him  for  their  conduct,  and  acting  in  an  inferior 
secondary  sphere. 

In  all  tyrannical  governments  the  supreme  magistracy,  or 
the  right  both  of  making  and  of  enforcing  the  laws,  is  vested 
in  one  and  the  same  man,  or  one  and  the  same  body  of  men; 
and  wherever  these  two  powers  are  imited  together,  there  can 
be  no  public  liberty .  The  magistrate  may  enact  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  since  he  is 
possessed,  in  quality  of  dispenser  of  justice,  with  all  the  power 
which  he  as  l^islator  thinks  proper  to  give  himselfl  But, 
where  the  legislative  and  executive  authority  are  in  distinct 
hands,  the  former  will  take  care  not  to  entrust  the  latter  with 
so  large  a  power  as  may  tend  to  the  subversion  of  it's  own 
independence,  and  therewith  of  the  liberty  of  the  subject. 
With  us  therefore  in  England  this  supreme  power  is  divided 
into  two  branches ;  the  one  legislative,  to  wit,  the  parliament,  [  147  ] 
consisting  of  king,  lords,  and  commons ;  the  other  executive, 
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consisting  of  the  king  alone.  It  will  be  the  business  of  this 
chapter  to  consider  the  British  parliament;  in  which  the 
legislative  power,  and  (of  course)  the  supreme  and  absolute 
authority  of  the  state,  is  vested  by  our  constitution. 

The  original  or  first  institution  of  parliament  is  one  of 
those  matters  which  lie  so  far  hidden  in  the  dark  ages  of 
antiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word  parliament,  itself,  {parlement  or 
coUoquiumj  as  some  of  our  historians  translate  it,)  is  compara- 
tively of  modern  date ;  derived  from  the  French,  and  signify- 
ing an  assembly  that  met  and  conferred  together.  It  was  first 
Applied  t6  general  assemblies  of  the  states  under  Louis  VII. 
in  France,  sbout  the  middle  of  the  twelfth  century  \  But  it 
19  certain  that,  long  before  the  introduction  of  the  Norman 
language  into  England,  all  matters  of  importance  were  de* 
bated  and  settled  in  the  great  councils  of  the  realm.  A 
practice,  ^ich  seems  to  have  been  universal  among  the 
northern  nations,  particularly  the  Grermans^ ;  and  carried  by 
Aem  into  all  the  countries  of  Europe,  which  they  overran  at 
the  dissolution  of  the  Roman  empire.  Relics  of  which  con- 
stitution, under  various  modifications  and  changes,  are  still 
to  be  met  with  in  the  diets  of  Poland,  Germany,  and  Sweden, 
and  the  assembly  of  the  estates  in  France^ :  for  what  is  there 
now  called  Uie  parliament  is  only  the  supreme  court  of  justice, 
consisting  of  the  peers,  certain  dignified  ecclesiastics  and 
judges ;  which  neither  is  in  practice,  nor  is  supposed  to  be  in 
theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held 
ioimemorially,  under  the  several  names  of  mychel-synoth  or 
great  council,  michel^gemote,  or  great  meeting,  and  more 
t  i48  ]  frequently  iDittena-gemote,  or  the  meeting  of  wise  men.  It  was 
also  styled  in  Latin,  commune  concilium  regniy  magnum  conci- 
lium regis,  curia   magna,  conventus  Tndgnaium  vel  procerum, 

*  Mod.  Un.  Hirt.  xiiii.  307.     The    rtdtant^  de  mqjoriimt  omnti,     Tac.  de 
first  mention  of  it  in  our  statute  law  is  in    mor*  G^rm,  c.  1 1. 
the  preamble  to  the  statute  of  Westm.  1.         *  Tbeee  were  aasembled  for  the  last 
S  Edw.  I.  j1,D.  1275.  time,  ji.D,l56l.     (See  Wbitelocke  of 

^  D0  minaribut  rehui  ininc^  coft'    fwri.  c.72.)  or,  according  to  Robertson, 

A.IK1614.  (|Iiil.di.V.i.  n.QQ-) 
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assisa  generalise  and  sometimes  communitas  regni  Angliae\  We 
have  instances  of  its  meeting  to  otder  the  affairs  of  the  king- 
dom, to  make  new  laws,  and  to  mend  the  old,  or,  as  Fleta^ 
expresses  it,  naois  injuriis  emersis  nova  constituere  remedioj 
so«  early  as  the  reign  of  Ina  king  of  the  West  Saxons,  Offii 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the 
several  realms  of  the  heptarchy.  And,  after  their  union^  the 
Mirror^  informs  us,  that  king  Alfred  obtained  for  a  perpetual 
usi^e,  that  these  councils  should  meet  twice  in  the  year,  or 
oftener,  if  need  be,  to  treat  of  the  government  of  God's 
people ;  how  they  should  keep  themselves  from  sin,,  should  live 
in  quiet,  aud  should  receive  right  Our  succeeding  Saxon 
and  Danish  monarchs  held  frequent  councils  of  this  sort, 
as  appears  from  their  respective  codes  of  laws ;  the  titles 
whereof  usually  speak  them  to  be  enacted,  either  by  the 
king  with  the  advice  of  his  wittena-gemote,  or  wise  men,  as, 
^^  hoc  est  instiiutum^  quod  Eadgarus  rex  cum  consilio  sapierUum 
**  suorum  instituit ; "  or  to  be  enacted  by  those  sages  with  the 
advice  of  tl^e  king,  ^'  haec  sunt  judicia^  quae  sapientes  consilio 
*'*  regis  Eihelstani  instituenmt ;"  or,  lastly,  to  be  enacted  by 
t^epi  both  together,  as,  '^  haec  sunt  itistitutiones,  quas  rex 
^^  Edmundus et episcopi  sui  cum  sapientibus  suis  instituerunt" 

There  is  also  no  doubt  but  these  great  councils  were  occa- 
sionally held  under  the  first  princes  of  the  Norman  line. 
Glanvil,  who  wrote  in  the  reign  of  Henry  the  seconds  speak- 
ing of  the  particular  amount  of  the  amercement  in  the 
sherififs  court,  says,  it  had  never  been  yet  ascertained  by  the 
general  assise,  or  assembly,  but  was  left  to  the  custom  of 
particular  counties^.  Here  the  general  assise  is  spoken  of 
as  a  meeting  well  known,  and  its  statutes  or  decisions  are 
put  in  a  manifest  contradistinction  to  custom,  or  the  common  [  149  3 
law.  And  in  Edward  the  third's  time  an  act  of  parliament, 
made  in  the  reign  of  William  the  Conqueror,  was  pleaded 
in  the  case  of  the  abbey  of  St  Edmund's-bury,  and  judicially 
allowed  by  the  court  ^. 

'  GUoriL  Ms.  c.  32.  /.'9.  c.lO. —  tarn  generalem  determina^m  e^t    sett 

Pref.  9  Rep.—  2  Inst.  156.  jtro  conmetudine  singulorum  eomitatuun* 

«  /.2,  C.2.  debeiur,l.9,  c.lO. 

'  c.l.  5  3.  h  Year-book,  21  Edw.  III.  60, 
>  QuatUa  esse  debeat pernuUam  assi- 
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HencEj  it  indisputably  Appears,  t)tat  parliaments,  or 
general  councils,  are  coeval  with  the  kinjjdom  itself.  How 
those  parliaments  were  constituted  and  connmsed,  is  another 
question,  which  has  been  matter  of  gieat  dispute  among  onr 
learned  antiquaries ;  and  particuWly,  whether  the  commons 
were  summoned  at  all;  or  if  summoned,  at  what  period  they 
began  to  fonn  a  ilistinct  assembly.  But  it  is  not  my  intention 
here  to  enter  into  controversies  of  this  sort.  I  hold  it  suffi- 
cient that  it  is  generally  agreed,  that  in  the  main  the  constitu- 
tion of  parliament,  as  it  now  stands,  was  marked  oat  so  long 
ago  as  the  seventeenth  year  of  king  John,  A.D.  12\5,  in  the 
great  cimrter  granted  by  that  prince;  wherein  he  pn>mises  to 
summon  all  archbishops,  bishops,  abbots,  earls,  and  greater 
barons,  personally ;  and  all  other  tenants  in  chief  under  the 
crown,  by  the  sheriff  and  bailiffs  ;  to  meet  at  a  certain  place, 
with  forty  days'  notice,  to  assess  aids  and  scutages  when  neces- 
sary. And  this  constitution  has  subsisted,  in  fact  at  least,  from 
the  year  1266,  +9  Hen.  HI.,  there  being  still  extant  writs  of 
that  date,  to  summon  knights,  citizens,  and  burgesses  to 
parliament.  1  proceed,  therefore,  to  inquire  wherein  consists 
this  constitution  of  parliament,  as  it  now  stands,  and  has  stood 
for  the  space  of  at  least  five  hundred  years.  And  in  the 
I  prosecution  of  this  inquiry,  I  shall  consider,  first,  the  man- 
\  ner  and  time  of  it's  assembling :  secondly,  it's  constituent 
'  parts :  thirdly,  the  laws  and  customs  relating  to  parliament, 
considered  as  one  aggregate  body  :  fourthly  and  fifthly,  the 
laws  and  customs  relating  to  each  house  separately  and  dis- 
i  tincliy  taken  :  sixthly,  the  methods  of  proceeding,  and  of 
I  making  statutes,  in  both  houses  :  and,  lastly,  the  manner  of  the 
parliament's  adjournment,  prorogation,  and  dissolution.  (1 ) 

C  l^'O  1  I.  As  to  the  manner  and  time  of  assembling.  The  parlia* 
ment  is  regularly  to  be  summoned  by  the  king's  writ  or  letter, 
issued  out  of  chancery  by  advice  of  the  privy  council,  at  least 
forty  days  before  it  begins  to  sit.  (2)     It  is  a  branch  of  the 

( I )  I  rerer  the  student  to  Mr.  Turncr't  thMjiters  on  the  Wiltenaecniote, 
Hial.or  Ang-Sax.  b.viii.  ch.  4.&  5.,  and  to  that  of  MrHallamon  the  coin- 
it  of  the  representative  lyitcm  in  England,  Midd.Ages,  ch.Tiii., 
for  much  information  on  thoK  int«re>ting  cut^ecls. 

(a)  Thii  wtti  the  term  fixed  in   King  John's  charter,  and  enforred  by 
T  &  «  W,  5.  c.  in. :  but  lince  the  union  with  Scotland  the  practice  has 

been 


k 
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royal  prerogative,  that  no  parliament  can  be  convened  by  it's 
own  authority,  or-  by  the  authority  of  any,  except  the  king 
alone.  And  this  prerogative  is  founded  upon  very  good  rea- 
son. For,  supposing  it  had  a  right  to  meet  spontaneously, 
without  being  called  together,  it  is  impossible  to  conceive  that 
all  the  members,  and  each  of^the  houses,  would  agree  unani- 
mously upon  the  proper  time  and  place  of  meeting ;  and  if 
half  of  the  members  met,  and  half  absented  themselves,  who 
shall  determine  which  is  really  the  legislatue  body,  the  part 
assembled,  or  that.which  stays  away  ?  It  is  therefore  necessary 
that  the  parliament  should  be  called  together  at  a  determinate 
time  and  place ;  and  highly  becoming  it's  dignity  and  inde- 
pendence, that  it  should  be  called  together  by  none  but  one 
of  it's  own  constituent  parts ;  and,  of  the  three  constituent 
parts,  this  office  can  only  appertain  to  the  king:  as  he  is  a 
single  person,  whose  will  may  be  uniform  and  steady  ;  the 
first  person  in  the  nation,  being  superior  to  both  houses  in 
dignity ;  and  the  only  branch  of  the  legislature  that-  has  a 
separate  existence,  and  is  capable  of  performing  any  act  at  a 
time  when  no  parliament  is  in  being'.  Nor  is  it  an  exception 
to  this  rule  that,  by  some  modem  statutes,  on  the  demise  of 
a  king  or  queen,  if  there  be  then  no  parliament  in  being, 
the  last  parliament  revives^  and  is  to  sit  again  for  six  months, 
unless  dissolved  by  the  successor :  for  this  revived  parliament 
must  have  been  originally  summoned  by  the  crown. 

It  is  true,  that  by  a  statute,  16  Car.  I.  c.  1.,  it  was  enacted,  [  151 
that,  if  the  king  neglected  to  call  a  parliament  for  three  years, 
the  peers  might  assemble  and  issue  out  writs  for  choosing  one ; 
and,  in  cas<^  of  neglect  of  the  peers,  the  constituents  might 

*  By  modTM  somewhat  similar'  to  which    their    historians  have,  assigned 

these  the  republic  of  Venice  was  actu-  these  as  the  principal  reasons.     ] .  The 

ated,  when  towards  the  end  of  the  se-  propriety  of  having  the  executive  power 

venth  century  it  abolished  tlie  tribunes  a  part  of  the  legislative,  or  senate ;  to 

of  the  people,  who  were  annually  chosen  which   the  former  annual  magistrates 

by>the  several  districts  of  the  Venetian  were  not  admitted.     2.  Tlie  necessity 

territory,  and  constituted  a  doge  in  their  of  having  a  single  person  to  convoke  the 

stead ;   in  whom  the  executive  power  great  council  when  separated.     (Mod. 

of  the  state  at  present  resides.     For  Un.  Hist,  xxvii.  15.) 

been  to  make  the  wnts  returaable  in  fifty  days  from  the  teste,  that  having 
been  the  term  fixed  as  a  minimum,  with  regard  to  the  first  parliament  of 
Great  Britain,  by  the  SSd  article  of  the  union. 
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meet  and  elect  one  themselves.  But  this,  if  ever  put  in 
practice,  would  have  been  liable  to  all  the  inconveniences  I 
have  just  now  stated;  and  the  act  itself  was  /esteemed  so 
highly  detrimental  and  injurious  to  the  royal  prerogative,  that 
it  was   repealed  by  statute  16  Car.  II.  c.  i.      From  thence, 

therefiDire,  no  precedent  can  be  drawn. 

« 

It  is   also  true,    that  the   convention-parliament,    which 
restored  king  Charles  the  second,  met  above  a  month  before 
his  return;  the  lords  by  their  own  authority,  and  the  com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the  keepers 
of  the  liberty  of  Ikigland  by  authority  of  parliament :  and 
that  the  said  parliament  sat  till  the  twenty-nindi  of  December, 
full  seven  months  after  the  restoration ;  and  enacted  many 
laws,  several  of  which  are  still  in  force.     But  this  was  for  the 
necessity  of  the  things  which  supersedes  all  law ;  for  if  they 
bad  not  so  met,  it  was  morally  impossible  that  the  kingdom 
shotdd  have  been  settled  in  peace.     And  the  first  thihg  done 
after  the  king^s  return  was  to  pass  an  act  declaring  this  to  be 
a  good  parliament,  notwithstanding  .the  defect  of  the  king^s 
writs  K     So  that,  as  the  royal  prerogative  was  chiefly  wound- 
ed by  their  so  meeting,  and  as  the  king  himself,  who  alone 
had  a  right  to  object,  consented  to  wave  the  objection,  this 
cannot  be  drawn  into  an  example  in  prejudice  of  the  rights  of 
the  crown.     Besides,  we  should  also  remember,  that  it  was 
at  that  time  a  great  doubt  among  the  lawyers  \  whether  even 
this  healing  act  made  it  a  good  parliament;  and  held  by  very 
many  in  the  negative :    though  it  seems  to    have   been   too 
nice  a  scruple.  *  And  yet,  out  of  abundant  cautioii,  it  was 
thought  necessary  to  confirm  it's  acts  in  the  next  parliament, 
by  statute  1 3  Car.  II.  c.  7.  &  c.  14. 

[  152  3  It  is  likewise  true,  that  at  the  time  of  the  revolution, 
A.D*  1688,  the  lords  and  commons,  by  their  own  authority, 
and  upon  the  summons  of  the  prince  of  Orange,  (afterwards 
king  William,)  met  in  a  convention,  and  therein  disposed  of 
the  crown  and  kingdom.  But  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessity  as  at  the 
restoration;  that  is,  upon  a  full  conviction  that  king  James 

'  Stilt.  19  C«r.  II.  c.  1.  k  1  Sid.  1. 
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the  second  had  abdiclited  the  government,  and  that  the  throne 
was  thereby  vacant:  which  supposition  of  the  individual 
membeim  was  confirmed  by  their  concurrent  resoltition,  when 
they  actually  can^  together.  And,  in  such  a  ease  as  the 
palpable  vacancy  of  a  throne,  it  follows  ex  necessitate  reiy 
that  the  form  of  the  royal  writs  must  be  laid  aside,  otherwise 
no  parliament  can  ever  meet  again.  For,  let  us  put  another 
possible  case,  and  suppose,  for  the  sake  of  argument,  that  the 
whole  royal  line  should  at  any  time  fail  and  become  .extinct 
which  would  indisputably  vacate  the  throne :  in  this  situa- 
tion it  seems  reasonable  to  presume,  that  the  body  of  th& 
nation,  consisting  of  lords  and  commons,  would  have  a  right 
to  meet  and  setde  the  government ;  otherwise  diere  must  be 
no  government  at-  idl.  And  upion  this  and  no  other  principle 
did  the  convention  in  1688  assemble.  The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
summons,  not  a  consequence  of  it.  They  did  not  assemble 
without  writ,  fmd  then  msdce  the  throne  vacant;  but,  the 
ibvone  beuig  previously  vacant  by  the  king's  abdication,  they 
assembled  without  writ^  as  they  must  do  if  they  assembled  at 
sia^  Had  the  throofe  been  fiill,  their  meeting  would  not  have- 
been  regular ;  but  aa  it  was  really  empty,  such  meeting  be- 
eame  absototely  necessary.  And,  accordingly,  it  is  declared 
by  statute  1  W.  &  M.  st.  1.  c.  1.  that  this  convention  was 
really  the  two  houses  of  parliament,  notwithstanding  the* 
want  of  writs  or  other  defects  of  form.  So  that,  notwith- 
standing these  two  capital  exceptions,  which  were  justifiable 
only  on  a  principle  of  necessity,  (and  each  of  which,  by  the 
way,  induced  a  revolution  in  the  government,)  the  rule  laid 
down  is  in  general  certain,,  that  the  king,  only,  can  convoke 
a  parliament. 

And  this  by  the  antient  statutes  of  the  realm  ^  he  is  bound  [  155  3 
to  do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or 
ever  was,  obliged  by  these  statutes  to  call  a  new  parliament 
every  year ;  but  only  to  permit  a  parliament  to  sit  annually 
for  the  redress  of  grievances,  and  despatch  of  business,  if  need 
be.  (3)     These  last  words  are  so  loose  and  vague^  that  such  of 

1  4  £dw.  III.  c.  14.     36  £dw.  III.  c.  10. 

(3)  It  iff  not  important  now  to  discuss  whether  the  true  construction  of 
the  statutes  of  Ed.  3.  be  not,  that  parliaments  should  be  holden  once  in' 

crery 
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our  monarclis  us  were  inclinetl  to  govern  without  parliaments, 
neglected  tlie  convoking  them  sometimes  for  a  very  considerable 
period,  under  pretence  tliat  there  was  no  need  of  them.  But 
to  remedy  this,  by  the  statute  16  Car.II.  c.l.,  it  is  enacted, 
that  the  sitting  and  holding  of  parliaments  shall  not  be  inter- 
mitted above  three  years  bt  the  raobt.  And  by  the  statute 
1  W.  &  M.  st.2.  c,2.  it  is  declared  to  be  one  of  the  rights  of 
tJie  people,  that  for  redress  of  all  grievances,  and  for  the 
amending,  strengthening,  and  preserving  the  laws,  parliaments 
ought  to  be  held  Jreqiimili/.  And  tliis  indefinite  Jrequenci/ 
is  again  reducetl  to  a  certainty  by  statute  6  W.  &t  M.  c.2. 
which  enacts,  as  the  statute  of  Charles  the  second  had  done 
before,  that  a  new  parliament  shall  be  called  witliin  three 
years  ""  after  tlic  deteriniuation  of  the  former, 

II.  The  constituent  parts  of  a  pailiamenl  are  the  next  ob- 
jects of  our  inquiry.  And  these  are  the  king's  majesty,  sitting 
there  in  bis  royal  political  capacity,  and  the  three  estates  of 
the  realm ;  the  lords  spiritual,  the  lords  temporal,  {who  sit, 
together  with  the  king,  in  one  bouse,)  and  the  commons,  who 
sil  by  themselves  in  another.  And  the  king  and  these  three 
estates,  together,  form  the  great  corporation  or  body  politic 
of  the  kingdom  °,  of  which  the  king  is  said  to  be  caput,  prin- 
cipium,  et  Jlnis.  For  upon  their  coming  together  the  kuig 
meets  them,  either  in  person  or  by  representation;  without 
which  there  can  be  no  beginning  of  a  parliament":  and  he 
also  has  alone  the  power  of  dissolving  them. 

[  15*  3       It  is  highly  necessary  for  preserving  the  balance  of  the 
constitution,  that  the  executive  power  should  be  a  branch, 

"  TTiin  i«  ihe  midp   period,  dut  ii         "4  Insi.  |,  s.  Suu  lEIic  c.3.    HhIp 

■lloir«i  in  Sweden  rorinlrmuiting  tlieir  of  Pari.  J , 
general  dieUi  or  pu-liwncnUry  ukdi-         u  4  Init.G. 
blia.     Mod.  Un.  Itiu.  iiiiii- 1 5. 


every  yeor  at  all  events,  and  oftener  Ihan  that,  ivhcnever  it  should  b«  necei- 
ury;  because  chc  mutiny  net,  nnd  boidc  other  billi  being  paued  for  one 
yenr  only,  it  bw  become  n  necessary  and  now  invnriabic  practice,  for  piirliH- 
inent  to  meet  once  U  lewt  in  every  year,  and  the  prorogation  at  the  end 
of  the  (ewion  u  io  practice  only  for  a  limited  time  within  the  year,  and  when 
thai  period  urivei  it  U  prolonged,  or  not,  according  to  the  exigendet  of  the 
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though  not  tiie  whole,  of  the  legislative.     The  total  union 
of  them,  we  have  seen,  would  be  productive  of  tyranny ;  the 
total  disjunction  of  them,  for  the  present,  would  in  the  end 
produce  the  same  efiects,  by  causing  that  unioU  against  whicl]( 
it  seems  to  provide.     The  legislature  would  soon  becoUie  ty- 
rannical, by  roakiug  continual  encroachments,  and  gradually 
sissuming  to  itself  the  rights  of  the  executive  plbwer.     Thus 
the  long  parliament  of  Charles  the  first,  while  it  acted  in  a 
constitutional  manner  with  the  royal  concurrence,  redressed  . 
many  heavy  grievances,  and  established  many  salutary  laws. 
But  when  the  two  houses  assumed  the  power  of  legislation,  in 
exclusion  of  the  royal  authority,  they  soon  after  assumed  like- 
wise the  reins  of  administration  r  and,  in  consequence  of  these 
united  powers,  overturned  both  church  and  state,  and  esta- 
blished a  worse  oppression  than  any  they  pretended  to  remedy. 
To  hinder,  therefore,  any  such  encroachments,  the  king  is 
himself  a  part  of  the  parliament :  and,  as  this  is  the  reason  of 
his  being  so,  very  properly  therefore  the  share  of  legi^latioir, 
which  the  constitution  has  placed  in  the  crown,  consists  in 
the  power  of  rejecting  rather  than  7'esolving ,-  this  being  suffi- 
cient to  answer  the  end  proposed.     For  we  may  apply  to  the 
royal  negative  in  this  instance^  what  Cicero  observes  of  the 
negative  of  the  Roman  tribunes,  that  tlie  ci*owu  ha^  not  any 
power  of  dohig  wrong,  but  merely  of  preoenitjig  wrong  from 
being  done  P.     The  crown  cannot  begin  of  itself  any  alter- 
ations in  the  present  established  law ;  but  it  may  approve  or 
disapprove  of  the  alterations  suggested  and  consented  to  by 
the  two  houses.     The  legislative  therefore  cannot  abridge  the 
executive  power  of  any  rights  which  it  now  has  by  law,  without 
its  own  consent ;  since  the  law  must  perpetually  stand  as  it 
now  does,  unless  all  the  powers  will  agree  to  alter  it.     And 
herein  indeed  consists  the  true  excellence  of  the  English  go- 
vernment, that  all  the  parts  of  it  form  a  mutual  check  upon  [  155  ] 
each  other.     In  the  legislature,  the  people  are  a  check  upon 
.  the  nobility,  and  the  nobility  a  check  upon  the  people ;  by 
the  mutual  privilege  of  rejecting  what  the  other  has  resolved : 
while  the  king  is  a  cheek  upon  both,  which  preserves  the 
execMtive  power  from  encroachments.    And  this  very  executive 

>*  SuJUa  •^iribunis  pUbit  tua  lege  if^riae /aciendae  potetiatem  ademitf 
feretuR  r«Myi«f(.     De  LL>  S.  9. 
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power  is  again  clliecked  and  k^t  within  due  bounds  by  tlie 
two  houses,  through  the  privilege  they  have  of  inquiring  into, 
impeaching,  and  punishing  the  conduct  (not  indeed  of  the 
king  \  which  would  destroy  his  constitutional  independence 
but,  which  is  more  beneficial  to  the  public),  of  his  evil  and 
pernicious  counsellors*  Thus  every  branch  of  our  dvil  polity, 
supports  and  is  supported,  regulates  and  is  regulated,  by  the 
rest :  for  the  two  houses  naturally  drawing  in  two  directions 
of  opposite  hiterest,  and  the  prerogative  in  another  still  dif- 
ferent from  them  both,  they  mutually  keep  each  other  from 
exceeding  their  proper  limits ;  while  the  whole  is  prevented 
from  separation,  and  artificially  connected  together  by  the 
mixed  nature  of  the  crown,  which  is  a  part  of  the  l^islative, 
and  the  sole  executive  magistrate.  Like  three  distinct  powers 
in  mechanics,  they  jointly  impel  the  machine  of  government 
in  a  direction  different  firom  what  either,  acting  by  itself^ 
would  have  done;  but  at  the  same  time  in  a  direction  par- 
taking of  each,  and  formed  out  of  all ;  a  direction  which  con- 
stitutes the  true  line,  of  the  liberty  and  happiness  of  the 
community. 

Let  us  now  consider  tliese  constituent  parts  of  the  sovereign 
power,  or  parliament,  each  in  a  separate  view.  The  king's 
majesty  will  be  the  subject  of  the  next,  and  many  subsequent 
chapters,  to  which  we  must  at  present  refer.  , 

The  next  in  order  are  the  spiritual  lords.  These  consist  of 
two  archbishops,  and  twenty-four  bishops ;  and  at  tlie  disso- 
lution of  monasteries  by  Henry  VIIL,  consisted  likewise  of 
twenty-six  mitred  abbots,  and  two  priors ' :  a  very  considerable 
body,  and  in  those  times  equal  in  number  to  the  temporal 
nobility  "  (4).     All  these  hold,  or  are  supposed  to  hold,  certain 

<)  Stat.  12  Car.  II.  c.  30.  •  Co.Litt.  97. 

'  S«]cl.  tit.  hon.  2.  5.  27. 


(4)  I  am  not  aware  of  any  authority  which  reduces  the  temporal  peergge 
io  low  as  54  or  5S  at  the  time  of  the  reformation ;  in  the  possage  referred 
to  in  Lord  Coke  there  is  nothing  to  that  effect;  and  though  the  peerage 

nwtmdoabtedly  much  reduced  by  the  wars  of  York  and  Lancas^,  and  had 

ot  recovered  itself  during  the  reigns  of  Hen.  7.  and  Hen.  8.,  yet  the  number 

pim  incredibly  pmaU. 

To  the  spiritual  lords  must  be  added  four  for  Irebuid  since  the  union. 

Bv 
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antient  baronies  under  the  king :  for  William  the  conqueror 
thought  proper  to  change  the  spiritual  tenure  of  frank-almoign 
or  free  alms,  under  which  the  bishops  held  their  lands  during 
the  Saxon  government,  into  the  feodal  or  Norman  tenure  by 
barony;  which  subjected  their  estates  to  all  civil  charges  and 
assessments,  from  which  they  were  before  exempt  * :  and,  in 
right  of  succession  to  those  baronies,  which  were  unalienable 
from  their  respective  dignities,  the  bishops  and  abbots  were 
allowed  their  seats  in  the  house  of  lords*  (5).  But  though 
these  lords  spiritual  are  in  the  eye  of  the  law  a  distinct  estate 
from  the  lords  temporal,  and  are  so  distinguished  in  most  of 
our  acts  of  parliament,  yet  in  practice  they  are  usually  blended 
together  unJer  the  one  name  of  the  lords ;  they  intermix  in 
their  votes ;  and  the  majority  of  such  intermixture  binds  both 
estates.  And  from  this  want  of  a  separate  assembly  and 
separate  negative  of  the  prelates,  some  writers  have  argued  " 
very  cogently,  that  the  lords  spiritual  and  temporal  are  now 
in  reality  only  one  estate  ^ :  which  is  unquestionably  true  in 
every  effectual  sense,  though  the  ancient  distinction  between 
them  still  nominally  continues.  For  if  a  bill  should  pass 
their  house,  there  is  no  doubt  of  its  validity,  though  every 

"  Gilb.  Hist.  ]|kch.  55.  Spclin.W.L     "  Whitelocke    on    Parliam.    c.  72. 
291.  Warburt.  Alliance,  b.?.  c.  3. 

»  Glanv.  7.  I.     Co.  Litt.  97.     Seld.       ^  Dyer,60. 
tit.  hon.  2.5.  19. 


By  ao  act  of  the  Irish  parliament,  incorporated  into  the  40  Geo.  3.  67.  a 
rotation  is  provided  by  which  one  Irish  archbishop  and  three  su^agan 
bishops  are  to  sit  in  parliament  every  session ;  and  by  the  4th  article  of  the 
unioUj,  while  so  sitting,  they  have  all  the  same  rights  as  the  lords  spiritual 
of  Great  Britain.  And  all  the  lords  spiritual  of  Ireland,  by  the  same  article^ 
are  to  rank  immediately  after  the  lords  s{uritual  of  Great  Britain  of  the 
same  degree,  and  to  enjoy  all  the  same  privileges,  except  those  of  sitting  in 
the  house  of  lords,  and  the  privileges  depending  thereon,  particularly  that 
ofsitdngonthe  tri^d  ofpeers. 

(5)  Upon  the  curious  question  of  the  right  under  which  the  bishops  sit 
in  the  house  of  lords,  whether  in  respect  of  their  baronies,  or  by  usage  and 
custom,  I  would  refer  the  student  to  a  learned  note  by  Mr.  Hargrave,  Co.. 
Lit.  1^4.  b.  n.  1.,  and  one  by  Mr.  Hallam,  Midd.  Ages  ch.viii.,  and  to  the 
authorities  cited  by  them.  Names  of  the  greatest  weight  will  be  found  cm 
both  sides  of  the  question;  upon  the  one  side  it  is  clear  that  bishops  sate  in 
the  wittenagemote  under  the  Anglo-Saxon  monarchy,  and  also  that  the 
bishops  of  the  sees  created  by  Hen.  8.  sit  now  in  parliament,  though  neither 
did  those  nor  do  these  bold  their  lands  by  baronial  tenure. 
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lord  spiritu^  should  vote  against  it;  of  which  Selden%  and 
sir  Edward  C<^',  give  many  instances ;  as>  on  the  other 
hand>  I  presume  it  would  be  equally  good,  if  the  lords  tem- 
poral present  were  inferior  to  the  bishops  in  number,  and 
every  one  of  those  temporal  lords  gave  his  vote  to  reject  the 
bill;  though  sir  Edward  Coke  seems  to  doubt*  whether  this 
would  Qot  be  an  ordinance,,  rather  than  an  acij  of  parliament. 

r  157  1  '^^^  lords  temporal  consist  of  all  the  peers  of  the  realm 
(the  bishops  not  being  in  strictness  held  to  be  such,  but 
merely  lords  of  parliament*)  by  whatever  tide  of  nobility 
distinguished ;  dukes,  marquisses,  earls,  viscounts,  or  barons  ; 
of  which  dignities  we  shall  speak  more  hereafter.  Some  of 
these  sit  by  descent,  as  do  all  antient  peers ;  some  by  creation, 
as  do  all  new-made  ones  ;  others,  since  the  union  with  Scot- 
land, by  election,  which  is  the  case  with  the  sixteen  peers, 
who  represent  the  body  of  the  Scots  nobility  (6).  Their  num- 
ber is  indefinite,  and  may  be  increased  at  will  by  the  power 
of  tlie  crown  ;  and  once,  in  the  reign  of  queen  Anne,  there 

*  Barooage,  p:l.  c.6.     Tike  act  of  mcnt  without  any  spiritual  lords.    This 

ontformity,  lEliz.  c.2.  was  passed  with  was  also  exempHBed  in  fact  in  the  two 

thediMontof  all  the  bishops:    (Gibs,  first  parliaments  of  Charles  II. ;  where- 

codex,  286. )  and  tlierefure  the  st^'le  of  in  no  bishops  were  summoned,  till  after 

Inrdi  sjnrii^tai  is  omitted  throughout  tlie  the  repeal  of  the  statute  16  Car.  I.  c.  27. 

whole.  by  sUtute  13Car.II.  st  1.  c.2. 

y  2  Inst.  585,  G,  7.   Sec  Kcilw.  18-1.  ;  '  4  Inst.  25. 

where  it  is  holdeii  by  tlie  judges,  7  Hen.  '  Suunford,  P.  C 153. 
VIII.,  that  the  king  lYiny  hold  a  parlia- 


(6)  The  Scotch  peers  arc  elected  only  for  one  parliatnent ;  the  Irish  peers, 
iwenty-eipht  in  number,  for  life.  By  the  fourth  article  of  the  Irish  union, 
it  is  provided  that  all  questions  touching  their  election  shall  be  decided  by 
the  house  of  lords ;  and  in  case  of  an  equality  of  votes  in  the  election,  the 
names  oftlic  candidates  shall  be  put  into  a  glas^,  and  one  drawn  out  by  the 
clerk  of  the  parliaments  during  the  sitting  of  the  house.  Any  peer  of  Ire* 
land  may  sit  in  the  house  of  commons  for  any  county,  city,  or  borough  of 
Great  Britain,  unless  previously  elected  into  the  lords,  but  during  his  sitting 
he  loses  all  privilege  of  his  peerage.  With  regard  to  the  number  of  the 
Irish  peerage,  the  same  article  of  the  union  has  laid  the  prerogative  of  the 
crown  under  tome  restrictions,  the  object  of  which  is  to  reduce  the  niunber 
to  one  hundred,  exclusive  of  such  peers  as  hold  concurrently  peerages  of 
Great  Britain.  Until  that  period  the  king  may  only  create  one  peer  upon 
three  titles  becoming  extinct,  and  afterwards  may  only  keep  the  peerage  to 
that  number. 


Ch.2.  OF  PERSONS.  157 

Mas  an  instance  of  creating  no  less  than  twelve  together  (7) ; 
in  contemplation  of  which,  in  the  reign  of  king  George  the 
first,  a  bill  passed  the  house  of  lords,  and  was  cpuntenanced 
by  the  then  ministry,  for  limiting  the  number  of  the  peerage. 
This  was  thought  by  some  to  promise  a  great  acquisition  to 
the  constitution,  by  restraining  the  prerogative  from  gaining 
the  ascendant  in  that  august  *  assembly,  by  pouring  in  at 
pleasure  an  unlimited  number  of  new-created  lords.  But  the 
bill  was  ill-relished  and  miscarried  in  the  house  of  commons, 
whose  leading  members  were  then  desirous  to  keep  the  aveimes 
to  the  other  house  as  open  and  easy  as  possible  (8). 

.  The  distinction  of  rank  and  honours  is  necessary  in  every 
well-governed  state ;  in  order  to  reward  such  as  are  emineirt 
for  their  services  to  the  public,  in  a  manner  the  most  desirable 
to  individuals,  and  yet  without  burden  to  the  community; 
exciting  thereby  an  ambitious  yet  laudable  ardor,  and  gener- 
ous emulation  in  others.  And  emulation,  or  virtuous  ambi- 
tion, is  a  spring  of  action,  which,  however  dangerous  or 
invidious  in  a  mere  republic  or  under  a  despotic  sway,  will 
certainly  be  attended  with  good  effects  under  a  free  monarchy ; 
where,  without  destrojring  it's  existence,  it's  excesses  may  be 
continually  restrained  by  that  superior  power  from  which 
all  honour  Is  derived.  Such  a  spirit,  when  nationally  dif- 
fused, gives  life  and  vigour  to  the  community ;  it  sets  all  the 
wheels  of  government  in  motion,  which  under  a  wise  regu-  £  158  ] 
lator,  may  be  directed  to  any  beneficial  purpose ;  and  thereby 
every  individual  may  be  made  subservient  to  the  public  good. 


(7)  A.D.  1711.  See  6  Burnet,  p.  87.,  and  the  note  by  Lerd  Dartmouth. 

(s)  The  bill  was  twice  tried  in  the  lords  in  1718  and  1719.  On  the  first 
occasion  it  was  made  a  part  of  the  measure  that  Scotland  should  have  25 
hereditary  instead  of  16  elective  peers,  the  number  of  25,  on  failure  of 
heirs  male,  to  be  supplied  from  the  other  members  of  the  Scotch  peerage. 
It  excited  considerable  ferment,  and  though  supported  by  the  ministers  and 
the  irregular  proceeding  of  a  direct  message  from  the  king,  it  was  found 
expedient  to  withdraw  it.  On  the  second  occasion  it  passed  the  lords,  and 
was  thrown  out  in  the  commons  by  a  majority  against  the  administration 
of  269  to  177.  See  19Tindai,  263.  323.  3  Belsham,  144.  2  Smollett, 
383.  391.  Sir  Robert  (then  Mr.)  Walpole  opposed  it  very  ably,  and  anec- 
dotes respecting  it  will  be  found  in  his  life,  by  Coxe.  See  the  Old  Whig, 
by  Addison,  for,  and  the  Plebeian,  by  Steele,  against  the  measure. 
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while  be  priucipally  means  to  promote  bis  own  pfoticular 
views.  A  body  of  nobility  is'  also  more  peculiarly  necessary 
in  our  mixed  and  compounded  constitution,  in  order  to  sup- 
port the  rights  of  both  thecrown  and  the  peajpi/^  by  forming 
a  barrier  to  withstand  the  encroachments  of  both.  It  creates 
and  preserves  that  gradual  scale  of  dignity  which  pnM^eeds 
from  the  peasant  to  the  prince-;  rising  like  a.  pyramid  from  a 
broad  foundation,  and  diminishing  to  a  point  as  it  rises.  It 
is  this  ascending  and  conti*acting  proportion  that  adds  stabi- 
lity to  any  government;  for  when  the  departure  is  sudden 
from  one  extreme  to  another,  we  may  pronounce  that  state  to 
be  precarious.  The  nobility  therefore  are  the  pillars,  which 
are  reared  from  among  the  people,  more  immediately  to  sup- 
port the  throne ;  and,  if  that  falls,  they  must  also  be  buried 
undor  it's  ruins.  AcccNrdiugly,  when  in  the  last  century  the 
comnu>ns  had  determined  to  extirpate  monarchy,  they  also 
votod  the  house  of  lords  to  be  useless,  and  dangerous.  And 
since  titles  of  nobility  are  thus  expedient  in  the  state,  it  is 
also  expedient,  that  their  owners  should  form  an  independent 
an<jl  separate  branch  of  the  legislature*  If  they  were  con- 
founded with  the  ma&s  of  the  people,  and  like  them  had  only 
a  vote  in  electing  representatives;  their  privileges  would  soon 
be  borne  down  and  overwhelmed  by  the  popular  torrent,  which 
would  effectually  level  all  distinctions.  It  is  tlierefore  highly 
necessary  that  the  body  of  nobles  should  have  a  distinct 
assembly,  distinct  deliberations,  and  distinct  powers  from 
the  commons. 

The  coumions  consist  of  all  such  men  of  property  in  the 
kingdom,  as  have  not  seats  in  the  house  of  lords ;  every  one 
of  whom  has  a  voice  in  parliament,  either  personally  or  by 
his  representatives.  In  a  free  state  every  man,  who  is  sup- 
posed a  free  agent,  ought  to  be  in  some  measure  his  own 
governor ;  and  therefore  a  branch  at  least  of  the  legislative 
power  should  reside  in  the  whole  body  of  the  people.  And 
this  power,  when  the  territories  of  the  state  are  small  and  it's 
citizens  easily  known,  should  be  exercised  by  the  people  in 
[  159  ]  their  aggregate  or  collective  capacity,  as  was  wisely  ordained 
in  the  petty  republics  of  Greece,  and  the  first  rudiments  of 
the  Roman  state.  But  this  will  be  highly  inconvenient^  when 
the  public  territory  is  extended  to  any  ccmsiderable  d^ree, 

13 
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and  the  number  of  citizens  is  increased.     Thus  when,  after 
the  social  war,  all  the  burghers  of  Italy  were  admitted  free 
citizens  of  Romie,  and  each  had  a  vote  in  the  pubbc  assemblies, 
it  became  impossible  to  distinguish  the  spurious  from  the  real 
voter,  and  from  that  titne  all  elections  and  popular  delibera- 
tions grew  tumultuous  and  disorderly ;  which  paved  the  way 
for  Marius  and  Sylla,  Pompey  and  Caesar,  to  trample  on  the 
liberties  of  their  country,  and  at  last  to  dissolve  the  common-  ' 
wealth.     In  so  large  a  state  as  ours  it  is  therefore  very  wisely 
contrived,  that  the  peopile  should  do  that  by  their  representa- 
tives, which  it  is  impracticable  to  perform  in  person ;  repre- 
sentatives,   chosen    by  a   number   of  minute   and  separate 
districts,  wherein  all  the  voters  are,  or  easily  may  be  dis- 
tinguished; The  counties  are  therefore  represented  by  knights, 
elected  by  the  proprietors  of  lands ;  the  cities  and  boroughs 
are  represented  by  citizens  and  burgesses,  chosen   by  the 
mercantile  part,  or  supposed  trading  interest  of  the  nation ; 
much   in  the  same  manner  as  the  burghers  in  the  diet  of 
Sweden  are  chosen  by  the  corporate  towns,  Stockholm  sending 
four,  Qs  London  does  witli  us,  other  cities  two,  and  some  only 
one^     The  number  of  English  representatives  is  513,  and  of 
Scots  45 ;  in  all  558.  (9)     And  every  member,  though  chosen 
by  one  particular  district,  when  elected  and  returned,  serves 
for  the  whole  re^lm.     For  the  end  of  his  coming  thither  is 
not  particular,  but  general :  not  barely  to  advantage  his  con- 
stituents, but  the  common  wealth ;  to  advise  his  majesty  (as 
appears  from  the  writ  of  summons*^)    "  de  communi  consilio 
"  supernegotiis  quibusdam  arduis  et  urgentibitSy  regem^  statum^ 
**  et  defensionem  tegni  Angliae  et  ecclesiae  Anglicanae  concemen"' 
"  tibusJ*     And  therefore  he  is  not  bound,  like  a  deputy  in 
the  United  Provinces,  to  consult  with,  or  take  tlie  advice  ofj 
his  constituents  upoii  any  particular  point,  uiiless  he  himself 
thinks  it  proper  or  prudent  so  to  do.  (10) 

,  These  are  the  cohstitueiit  parts  of  a  parliament ;  the  king,  [  160  ] 
the  lords  spiHtual  and  temporal,  and  the  commons.     Parts, 

**  Mod.  Un.  Hist.xxziu.lS.  ""  4  Inst.  14. 


(D)  To  which  must  now  be  added  100  for  Ireland. 
(10)  See  this  point  beautifully  put,  in  the  close  of  Burke's  speech  to  the 
electors  of  Bristol,  1774. 
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of  whicli   each  is  so  necessary,  that  the  consent  of  nil  three 
'  is  required  to  make  any  new  law  that  shall  bind  the  subject. 
Whatever  is  enacted  Ibr  law  by  onei  or  by  two  only,  of  the 
t  three  is  no  statute ;  and  to  it  no  regard  is  due,  unless  in  niat- 
\.  ters   relating  to  their  own  privileges.     For  though,  in  the 
,  times  of  madness  and  anarchy,  the  commons  once  passed  a 
:  vote'',   •'  that  whatever  is  enacted  or  declared  for  law  by  the 
"  commons  in  parliament  asisetubled  liatli  the  force  of  law  ; 
"  and  all  the   peo))le  of  this    nation  are  concluded  thereby, 
'  atthougli  the  consent  and  concurrence  of  the  king  or  house 
*  of  peers  be  not  had   thereto:"  yet,  when  the  constitution 
I  was  restored  in  all  it's  forms,  it  was  particularly  enacted  by 
f  statute  ISCar.II.  c.l.  that  if  any  personshall  maliciously  or 
advisedly  affirm,  thai  both  or  either  of  the  houses  of  parlia- 
ment have  any  legislative  authority  without  the  king,  such 
person  shall  incur  all  the  penalties  of  a  praemunire, 

III.  We  are  next  to  examine  the  Isws  and  customs  relat- 
ing to  parliament,  thus  united  together  and  considered  as  one 
Aggre^te  body. 

Thb  power  and  jurisdiction  of  parliament,  says  sir  Ed- 
ward Coke  „  is  so  transcendant  and  absolute,  that  it  cannot 
be  confined,  either  fl)r  causes  or  persons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  tridy  said,  "  si 
"  antiquilatem  species,  est  vetustissima .-  si  digni/afem,  est  hono- 
*'  ratissima;  si  jurisdictionem  est  capacissima."  It  hath  sov^ 
reign  and  u neon trou table  authority  in  the  making,  confirming, 
enlarging,  I'estraining,  abrogating,  repealing,  reviving,  and 
expounding  of  laws,  concerning  matters  of  all  possible  deno- 
minotions,  ecclesiastical  or  temporal,  civil,  military,  maritime, 
or  criminal:  this  being  the  place  where  that  absolute  despotic 
power,  which  must  in  all  governments  reside  somewhere,  is 
intrusted  by  the  constitution  of  these  kingdoms.  All  mis- 
[  l(it  ]  chiefs  and  grievances,  operations  and  remedies,  that  transcend 
the  ordinary  course  of  the  laws,  are  within  tlie  reach  of  this 
extraonliiiBry  tribunal .  It  can  regulate  or  new-model  the  suc- 
cession to  the  crown  ;  as  was  done  in  the  reign  of  Henry  VIII. 
fOid  William  III.     It  can  alter  the  established  religion  uf  the 


I 
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l^d  ;  as  was  done  in  a  variety  of  instances,  in  the  reigns  of 
king  Henry  YIIL  and  his  three  children.  It  can  change  and 
create  afresh  even  the.  constitution  of  the  kingdom  and  of 
parliaments  themselves ;  as  was  done  by  the  act  of  union,  and 
the  several  statutes  for  triennial  and  septennial  elections.  It 
can,  in  short,  do  every  thing  that  is  not  naturally  impossible  ; 
and  therefore  some  have  not  scrupled  to  call  it's  power,  by  a 
figure  rather  too  bold,  the  omnipotence  of  parliament  True 
it  is,  that  what  the  parliament  doth,  no  authority  upon  earth 
can  undo.  So  that  it  is  a  matter  most  essential  to  the  liberties 
of  this  kingdom,  that  such  members  be  delegated  to  this 
important  trust,  as  are  most  eminent  for  their  probity,  their 
fortitude,  and  their  knowledge;  for  it  was  a  known  apophthegm 
of  the  great  lord  treasurer  Burleigh,  **  that  England  could 
**  never  be  ruined  but  by  a  parliament ;"  and  as  sir  Matthew 
Hale  observes',  this  being  the  highest  and  greatest  court, 
over  which  none  other  can  have  jurisdiction  in  the  kingdom, 
if  by  any  means  a  misgovemment  should  any  way  fall  upon 
it,  the  subjects  of  this  kingdom  are  left  without  all  manner  of 
remedy.  To  the  same  purpose  the  president  Montesquieu, 
though  I  trust  too  hastily,  presages',  that  as  Rome,  Sparta, 
and  Carthage  have  lost  their  liberty  and  perished,  so  the  con- 
stitution of  Ei^Iand  will  in  time  lose  it's  liberty,  will  perish : 
it  will  perish  whenever  the  l^slative  power  shall  become  - 
more  corrupt  than  the  executive. 

It  must  be  owned  that  Mr.  Locked,  and  other  theoretical 
writers,  have  held,  that  <^  there  remains  still  inherent  in  the 
**  people  a  supreme  power  to  remove  or  alter  the  legislative, 
"  when  they  find  the  legislative  act  contrary  to  the  trust  re- 
*^  posed  in  them :  for  when  such  trust  is  abused,  it  is  thereby. 
**  forfeited,  and  devolves  to  those  who  gave  it."     But  how- 
ever just  this  conclusion  may  be  in  theory,  we  cannot  prac- 
tically adopt  it,  nor  take  any  I^al  steps  for  carrying  it  into  [  162  ] 
execution,  under  any  dispensation  of  government  at  present 
actually  existing.     For  this  devolution  of  power,  to  the  peo- 
ple at  large,  includes  in  it  a  dissolution  of  the  whole  form  of 
government  established  by  that  people ;  reduces  all  the  mem- 
bers to  their  original  state  of  equality ;  and,  by  annihilating 

Of  parliamenU,  49-  "  On  Gov,  p.j,  §  149.  2^7. 

«  Sp.  L.11.6. 


162 


THE  RIGHTS 


Book  L 


the  sovereign  power,  repeals  all  poritive  laws  whatsoever  be- 
fore enacted.  No  fanman  laws  will  therefore  suppose  a  case, 
which  at  once  must  destroy  all  law,  and  compel  men  to  build 
afiresh  upon  *  new  foundation,  nor  will  they  make  provision 
for  so  desperate  an  event,  as  must  render  all  l^al  provisions 
ineflectoal^  So'long,  therefore,  as  the  English  constitution 
lasts,  we  may  venture  to  affirm,  that  the  pow^*  of  parliament 
is  absolute  and  without  oontroul^l  1) 


Ik  order  to  prevent  the  mischiefs  that  might  arise,  by 
placii^  this  extensive  audiorit^  in  hands  that  are  eidicr  inca- 
pable, or  dae  improper  to  manage  it,  it  is  provided  by  the 
eostoin  and  law  of  parliament  i,  that  no  one  shall  sit  or  vote 
in  ddier  house,  nn)^  he  be  twenty-one  years  of  nge.  This 
is  also  expressly  declared  by  statute  7  &  8  W.  III.  c.25.  with 
r^ard  to  the  house  of  commons ;  doubts  having  arisen,  from 
some  oontradictDry  adjudications,  whether  or  no  a  minor  was 
incapacitated  from  sitting  in  that  house  ^.  It  is  also  enacted 
by  statute  7  Jac  I.  c  6*  that  no  member  lie' permitted  to  ebter 
into  the  house  of  commons,  till  he  hath  taken  the  oath  of 
allegiance  before  the  lord-steward  or  his  deputy :  and  by 
SO  Car. II.  St. 2.  and  1  Geo. I.e.  13.  that  no  member  shall 
vote  or  sit  in  either  house,  till  he  hath  in  the  presence  of  the 
house  taken  the  oath  of  allegiance,  supremacy,  and  abjura- 
tion, and  subscribed  and  repeated  the  declaration  against 
transubstantiation,  and  invocation  of  saints,  and  the  sacriBce 
of  the  mass.  (12)  Aliens,  unless  naturalized,  were  likewise  by 
the  law  of  parliament  incapable  to  serve  therein  > :  and  now  it 
i3  enacted  by  statute  12  &  IS  W.III.  c.2.  that  no  alien,  even 
though  he  be  naturalized,  shall  be  capable  of  being  a  mem- 


*  See  pug.  244. 

i  Whitelocke,  c.  50.  4  InsL  47. 

^  Com.  Joum.  16  Dec*  1690. 


'  Com.  Journ.  lOMur.  16S5.  IS  Feb. 
1625. 


(11)  Locke  bimfelf  qualifiet  his  propotition  much  in  the  same  way  as  it  is 
quiUfied  in  the  text  He  says, "  the  community  may  be  said  in  this  respect 
to  be  always  the  supreme  power,  but  not  as  considered  under  any  form  of 
goremment,  because  this  power  of  the  people  can  never  take  place  till  the 
government  is  dissolved." 

(12)  The  oath  of  abjuration  was  altered  by  the  6.  Goo.  5.  c.  53.  upon  the 
'*-«Ui  of  the  Pretender. 
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ber  of  either  home  of  parliament.  (13)      And  there  are  not 

only  these  standing  incapacities ;  but  if  any  person  is  made  a  [  ^63  ] 

peer  by  the  kingt  or  elected  to  serve  in  the  house  of  commons 

by  the  people,  yet  may  the  respective  bouses  upon  complaint 

of  any  crime  in  s«di  penan,  and  proof  thereof,  adjudge  him 

disabled  and  incapable  to  sit  as  a  member™ :  and  this  by  the 

law  and  custom  of  parliament. 

For,  as  ^very  court  of  justice  hath  laws  and  customs  for  iu^ 
direction,  some  the  civil  and  canon,  some  the  common  law,- 
others  their  own  peculiar  laws  and  custdms,  so  the  high  court 
of  parliament  hath  also  if  s  own  peculiar  law,  called  ^  lex  et 
cansuetudo  jparliamenti ;  a  law  which  Sir  Edward  Coke  "  ob- 
serves b,  ^^  ad  omnibus  quaerenday  a  multis  ignorata,  d  pcatds 
*<  cogtiita,'*  It  will  not  therefore  be  expected  that  we  should 
enter  into  the  examination  of  this  law,  with  any  degree  of 
minuteness:  since,  as  the  same  learned  author  assures  us^,  it 
is  much  better  to  be  learned  out  of  the  rolls  of  parliament,, 
and  other  records,  and  by  precedents,  and  continual  experience,^ 
than  can  be  expressed  by  any  one  man.  It  will  be  sufficient 
to  observe^  that  the  whole  of  the  law  and  custom  of  parliament 
has  it's  original  from  this  one  maxim,  ^^  that  whatever  matter 
^^  arises  concerning  either  house  of  parliament,  ought  to  be 
^'  examined,  discussed,  and  adjudged  in  that  house  to  which  it 
^^  relates,  and  not  elsewhere^."  Hence^  for  instance,  the  lords 
will  not  suffer  the  commons-  to  interfere  in  settling  the  election 
of  a  peer  of  Scotland ;  the  commons  will  not  allow  the  lords 
to  judge  of  the  edection  of  a  burgess;  nor  will  either  house 
permit  the  subordinate  courts  of  law  to  examine  the  merits  of 
either  case.  But  the  maxima  upon  which  they  proceed,  toge- 
ther with  the  method  of  proceeding,  rest  entirely  in  the  breast 
of  the  parliament  itself ;  and  are  not  defined  and  ascertained 
by  any  particular  stated  law& 

™  Whitelocke  of  pari,  c  102.     See    21  Jan.  1640. .  6  Mar.  1676.     6  Mar. 
Lords*  Joum.  S  May  162a      13  May     I71I.     17  Feb.  1769. 
1624.     26  May  1725.     Oon.  Joiim.         "  1  Inat.Il. 
14  Feb.  1580.     21  Jun.  1628.     9  Nov.         *  4  Inst.  50. 

P  4  Inst.  15. 

( 1 3)  See  post,  p.  374.     Tfak  wus  pMrt  of  the  succession  btU  of  1700.  See 
4  Biiniet,  486.     1  STindal,  91. 
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The  privili-ges  of  parlinnicnt  aru  liktiwi^c  very  large  and 
imicfinite.  And  therefore  when  in  31  Hen.  VI.  the  house  of 
lords  propounded  a  question  to  the  judges  concerning  them, 
the  chief  justice,  sir  John  Foitescue,  in  the  name  of  his 
[  16*  ]  brethren,  declared,  "that  they  ought  not  to  make  answer  to 
"  that  question;  for  Jt  hath  not  been  used  aforetime  tlint  the 
"justices  should  in  anywise  determine  the  privileges  of  the  high 
"  court  of  parliament.  For  it  is  so  high  and  mighty  in  it's 
"  nature,  that  it  may  make  law :  and  that  which  is  law,  it  may 
"  make  no  law  :  and  the  determination  and  knowledge  of  that 
"  privilege  belongs  to  the  lords  of  parliament,  and  not  to  the 
"  justices  V  Privilege  of  pariiament  was  principally  estab I i si i- 
ed,  in  order  to  protect  it's  members  not  only  from  l)eing 
molested  by  their  fellow-subjects,  but  also  more  esjiecially  fttmi 
bekig  oppressed  by  the  power  of  the  crown.  If  therefore  all 
the  |irivileges  of  parliament  were  once  to  l>e  set  down  and 
ascertained,  and  no  privilege  to  be  allowed  but  what  was  so 
defined  and  determined,  it  were  easy  for  the  executive  power 
to  devise  some  new  case,  not  within  the  line  of  privilege,  and 
under  pretence  thereof  to  liarass  any  refractory  member  and 
violate  the  freedom  of  parliament.  The  dignity  and  indqiciid- 
ence  of  the  two  houses  are  tlicrefore  in  great  measure  preserved 
by  keeping  their  privileges  indefinite.  Some  however  of  the 
more  notorious  privileges  of  the  members  of  either  house  arc, 
privilege  of  speech,  of  person,  of  their  domestics,  and  of  their 
lands  and  goods  (14).  As  to  the  first,  privilege  of  speech,  it'^ 
is  declared  by  the  statute  i  W.  &  M.  st  2.  c  S.  as  one  of  the^  1 
liberties  of  the  people,  "  that  the  freedom  of  speech,  and  1  f 
"  debates,  and  proceedings  in  {larliament,  ought  tiot  to  beil 
**  impeached  or  questioned  in  any  court  or  place  out  of  par- .  y 
"  linment."  And  this  freedom  of  speech  is  particularly 
demanded  of  the  king  in  person,  by  the  speaker  of  the  house 
of  commons,  at  the  ojieniug  of  every  new  parliament.  So.'' 
likewise  are  the  other  privileges,  of  pcrsojis,  servants,  lands, 
wid  goods ;  which  ore  immunities  as  anticnt  as  Edward  the 
confessor,  in  whose  laws  '  we  find  this  precept,   "  <td  a/nodoi 

<  Sdd,  Baronaga,  pari  1.  c.  1.  '  tap.  3. 
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"  ad  capitida  venieniibuSf  sivc  surmnoniti  sitUj  sive  per  se  quid 
^'  agendum  hahuerint,  sit  summa  pax : "  and  so  too,  in  the  old 
Gothic  constitutions,  *^  extenditur  fuse  pax  et  securitas  ad 
"  quatuordecim  diesy  convdtato  regni  senatu*,**  This  included 
formerly  not  only  privilege  from  illegal  violence,  but  ako  from 
legal  arrests,  and  seizures  by  process  from  the  courts  of  law.  [  1G5  3 
And  still  to  assault  by  violence  a  member  of  either  house,  or 
his  menial  servant,  is  a  high  contempt  of  Parliament,  and  there 
punished  with  the  utmost  severity.  It  has  likewise  peculiar 
penalties  annexed  to  it  ii;>„tbe  courts  of  law,  by  the  statutes 
5  Hen.  IV.  c.6.^  and  11  Hen,  VI.  c.  11.  Neither  can  any 
member  of  either  house  be  arrested  and  taken  into  custody, 
unless  for  some  indictable  offence,  without  a  breach  of  th« 
■privilege  of  parliament. 

But  all  other  privileges  which  derogate  from  the  common 
law  in  matters  of  civil  right,  are  now  at  an  end,  save  only  as 
to  the  free<lom  of  the  member's  person ;  which  in  a  peer  (by 
privilege  of  peerage)  is  for  ever  sacred  and  inviolable ;  and  la 
a  commoner  (by  the  privilege  of  parliament)  for  forty  days 
after  every  prorogation,  and  forty  days  before  the  next  ap- 
pointed meeting  t;  which  is  now  in  effect  as  long  as  the 
parliament  subsists,  it  seldom  being  prorogued  for  more  than 
fourscore  days  at  a  time.  As  to  all  other  privileges,  which 
obstruct  the  ordinary  course  of  justice,  they  were  restrained 
by  the  statutes  11  &  12  V^.  III.  c.  3.,  2  &  3  Ann.  c.  18.,.  and 
11  Geo.  II.  c.  24.  and  are  now  totally  abolished  by  statute  10 
Geo.  III.  c.  50.,  which  enacts,  that  any  suit  may  at  any  time 
be  brought  against  any  peer  or  member  of  parliament,  their 
servants,  or  any  other  per^n  entitled  to  privilege  of  parlia- 
ment ;  which  shall  not  be  impeached  or  delayed  by  pretence 
of  any  such  privilege;  except  that  the  person  of  a  member  of 
the  house  of  commons  shall  not  thereby  be  subjected  to  any 
arrest  or  imprisonment.  Likewise,  for  the  benefit  of  com- 
merce, it  is  provided  by  statute  4<  Geo.  III.  c.  33.  that  any 
trader,  having  privilege  of  parliament,  may  be  served  with 
regular  process  for  any  just  debt  to  the  amount  of  100/.  and 
unless  he  make  satisfaction  within  two  months,  it  shall  be 
deemed  an  act  of  bankruptcy;  and  that  commissions  of  bank- 

*  Stiernh.  dejure  Goth,  i.S.  c.  JJ.  '  2  Lev.  72. 
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rapt  may  be  issued  against  siich  privil^ed  traders,  in  like 
manner  as  ogainst  any  other*.    (15) 

The  only  way,  by  which  courts  of  justice  could  antiently 
take  cognisance  of  privilege  of  parliament,  was  by  writ  of 
privilege,  in  the  nature  of  a  supersedeas^  to  deliver  the  party 
[  166  ]  oot  of  custody  when  arrested  in  a  civil  suitu.  For  when  a 
letter  was  written  by  die  speaker  to  the  judges,  to  stay  pro- 
ceedings against  a  privileged  person,  they  rejected  it  as 
contrary  to  their  oath  of  office  \  But  since  the  statute  1 1  & 
12  W.IIL  c  S.  which  enacts  that  no  privil^ed  person  shall 
be  subject  to  arrest  or  im[msonment,  it  hath  been  held  that 
soch  arrest  is  irregular  ab  initio^  and  that  the  party  may  be 
discharged  upon  motion  ^.  It  is  to  be  observed,  that  there  is 
no  preradent  of  any  such  writ  of  privil^^e,  but  only  in  civil 
suits;  and  that  the  statute  of  1  Jac  I.  c IS.  and  that  of  king 
WiUiam  (whidi  remedy  some  inconveniences  arising  from 
privilege  of  parliament)  speak  only  of  civil  actions.  And 
therefore  the  claim  of  privil^;e  hath  been  usually  guarded 
with  an  exception  as  to  the  case  of  indicteble  crimes  *;  or  as 
it  hath  been*firequendy  expressed,  of  treason,  felony,  and 
breach  (or  surety)  of  the  peacer.  Whereby  it  seems  to  have 
been  understood  that  no  privilege  was  allowable  to  the  mem- 
bers, their  families,  or  servants,  in  any  crime  whatsoever :  for 
all  crimes  are  treated  by  the  law  as  being  contra  pacem  domini 
regis.  And  instances  have  not  been  wanting,  wherein  pri- 
vileged persons  have  been  convicted  of  misdemesnors,  and 
committed,  or  prosecuted  to  oudawry,  even  in  the  middle  of 
a  session*;  which  proceeding  has  afterwards  received  the 
sanction  and  approbation  of  parliament  *.  To  which  may  be 
added,  that  a  few  years  ago,  the  case  of  writing  and  publishing 
seditious  libels  was  resolved  by  both  houses^  not  to  be  entitled 
to  privil^;e;    and  that  the   reasons  upon  which   that   case 

*  Dyer,  59.     4  Pryiu  Btok  PmrLISJ,      »  Jikk,    16  Edm.  IF.  m  ScaccJu  — 

*  Latch. 48.     Noy.  83.  Lord  lUym.  1461. 

^  Btnu  989.  *  Com.  Journ.  16  May,  1726. 

*  Com.  Jouro.  17  Aug.  1641.  ^  Com.  Journ. S4N6T.,Loid*s  Journ. 
7  4  Imt.  26.    Com.  Journ.  90  May,     29  Nov.  176S. 

1675. 


(15)  SccVoLU.  p.  479. 
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prqceededS  extended  equally  to  every  indictable  offence.  (16) 

So  that  the  chief,  if  not  the  only«privilege  of  parliament,  in  such 

cases,  seems  to  be  the  right  of  receiving  immediate  information 

of  the  imprisonment  or  detention  of  any  member,  with  the 

reason  for  which  he  is  detained :   a  practice  that  is  daily  used 

upon  the  slightest  military  accusation,  preparatory  to  a  trial    C  167  ] 

by  a  court  martial^;  and  which  i3  recognizied  by  the  several 

temporary   statutes   &r  suspending  the   habeas  corpus  act®; 

whereby  it  is  provided,  that  no  member  of  either  house  shall 

be  detained  tiU  the  matter  of  which  he  stands  suspected  be  first 

communicated  to  the  house  of  which  he  is  a  member,  and  the 

consent  of  the  said  house  obtained  for  his  commitment  or 

detaining.     But  yet  the  usage  has  uniformly  been,  ever  since 

the  revolution,  that  the  communication  has  been  subsequent 

to  the  arrest.     (17) 

These  are  the  general  heads  of  the  laws  and  customs  re- 
lating to  parliament,  considered  as  one  aggregate  body.  We 
will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  * 

in  particular.  These,  if  we  exclude  their  judicial  capacity, 
which  will  be  more  properly  treated  of  in  the  third  and  fourth 
books  of  these  commentaries,  will  take  up  but  little  of  our 
time. 

One  very  antient  privilege  is  that  declared  by  the  charter 
of  the  forest  ^,  confirmed  in  parliament  9  Hen.  III. ;  viz.  that 
every  lord  spiritual  or  temporal  summoned  to  parliament, 
and  passing  through  the  king's  forests,  piay,  both  in  going 
and  returning,  kill  one  or  two  of  the  king's  deer  without  war- 
rant ;  in  view  of  the  forester  if  he  be  present,  or  on  blowing 
a  horn  if  he  be  absent.:  that  he  may  not  seem  to  take  the  kings 
venison  by  stealth  (18). 

«  Lords'  Protett,  ibid,  (16)  «  Particularly  17  G.II.  c.ff. 

/  Com.  Joum.  90AlHr.l76S.  '  c.ll. 


(16)  See  State  Triab,  voLxix.  p.  994. 

(17)  Secl6'nndal,4i6. 

(18)  SeeLd.Lyttleton'8H.Sd.vol.v.  p.  396.  Sd.ed.,  from  which  it  should 
seem  that  thb  privilege  was  rather  granted  than  declared  by  the  Carta  de 
Foresta. 
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In  the  next  place  they  have  a  right  to  be  attended,  and 
constandy  are,  by  the  judges  of  the  court  of  king^s  bench 
and  common  pleas,  and  such  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coi^  or  have  been  made  seijeaots 
at  law;  as  likewise  by  the  king^s  learned  counsel  being  Ser- 
jeants, and  by  the  masters  of  the  court  of  chancery ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.  The  secretaries  of  state,  with  the  attorney  and 
sdlicitor-general,  were  also  used  to  attend  the  house  of  peers, 
and  have  to  this  day  (together  with  the  judges*  &c.)  their 
[  168  }  regular  writs  of  summons  issued  out  at  the  beginning  of 
every  parliament  S  ad  tractandum  et  consilium  impendendum^ 
though  not  ad  consentiendum ;  but,  whenever  of  late  years 
they  have  been  members  of  the  house  of  commons  \  their 
attendance  here  hath  fidlen  into  disuse. 

Another  privilege  is,  that  every  peer,  by  licence  ob- 
tained from  the  king,  may  make  another  lord  of  parliament 
his  proxy,  to  vote  for  him  in  his  absence  ^  A  privilege,  which 
a  piember  of  the  other  house  can  by  no  means  have^  as  he  is 
himself  but  a  proxy  for  a  multitude  of  other  people  ^. 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a 
vote  passes  contrary  to  his  sentiments,  to  enter  his  dissent  on 
the  journals  of  the  house,  widi  the  reasons  for  such  dissent ; 
which  is  usually  styled  his  protest 

All  bills  likewise,  diat  may  in  their  consequences  any  way 
afiect  the  rights  of  the  peerage,  are  by  the  custom  of  par- 
liament to  have  their  first  rise  and  beginning  in  the  house  of 
peers,  and  to  suffer  no  changes  or  amendments  in  the  house 
of  commons. 

There  is  also  one  statute  peculiarly  reladve  to  the  house 
of  lords,  6  Ann.  c.  23.  which  regulates  the  election  of  the 
sixteen  representative  peers  of  North  Britain,  in  consequence 
of  the  twenty-second  and  twenty-third  articles  of  the  union  ; 

>  Beat.  31  Hen.yiII.  c.lO.  SmiUi's  8  Ftb.  16S0.     10  Fab.  1685.     4  Intt 

commonw.  b.2.  c.3.  Moor.551.  4lnit.  48. 
4.  Hale  of  Part  140.  '  Seld.  bwMagt,  p.  1.  c.  I. 

h  See  Com.  Journ.    11  Apr.  1614.       ^  4  Init.  12. 
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and  for  that  purpose  prescribes  the  oaths,  ^c.  to  be  taken 
by  the  electors ;  directs  the  mode  of  ballotting  ;  prohibits 
the  peers  electii^  from  being  attended  in  an  unusual  maur 
ner ;  and  expressly  provides,  that  no  other  matter  shall  be 
treated  of  in  that  assembly,  save  only  the  election,  on  pain  of 
incurring  a  praemunire. 

V.  This  peculiar  laws  and  customs  of  the  house  of  com- 
mons relate  principally  to  the  raising  of  taxes,  and  the  elec- 
tions of  members  to  serve  in  parliament. 

First,  with  regard  to  taxes :  it  is  the  antient  indisputable 
privilege  and  right  of  the  house  of  commons,  that  all  grants 
of  subsidies  or  parliamentary  aids  do  b^in  in  their  house,  [  169  ] 
and  are  first  bestowed  by  them  ^ ;  although  their  grants  are 
not  effectual  to,  all  intents  and  purposes,  until  they  have  the 
assent  of  the  o^er  two  branches  of  the  legislature.  The 
general  reason  given  for  this  exclusive  privilege  of  the  house 
of  commons,  is,  that  the  supplies  are  raised  upon  the  body  of 
the  people,  and  therefore  it  is  proper  that  they  alone  should 
have  the  right  of  taxing  themselves.  This  reason  would  be  ^ 
unanswerable,  if  the  commons  taxed  none  but  themselves : 
but  it  is  notorious  that  a  very  large  share  of  property  is  in 
the  possession  of  the  house  of  lords  :  that  this  property  is 
equally  taxable,  and  taxed,  as  the  property  of  the  commons  ; 
and  therefore  tlie  commons  not  being  the  sole  persons  taxed, 
this  cannot  be  the  reason  of  their  having  the  sole  right  of 
raising  and  modelling  the  supply.  The  true  reason,  arising 
from  the  spirit  of  our  constitution,  seems  to  be  this.  The  ' 
lords  being  a  permanent  hereditary  body,  created  at  pleasure 
by  the  king,  are  supposed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced  to  continue  so,  than 
the  commons,  who  are  a  temporary  elective  body,  freely 
nominated  by  the  people.  It  would  therefore  be  extremely 
dangil^Mis  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  subject ;  it  is  suflicient  that  they  have  a  power 
of  rejecting^  if  they  think  the  commons  too  lavjsh  or  impro- 
vident in  their  grants.  But  so  unreasonably  jealous  are  the 
commons  of  this  valuable  privilege,  that  herein  they  will  not 

>  4  last.  29. 
VOL.  I.  N 
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sofler  die  odier  boose  to  exert  any  power  bfot  that  of  reject- 
n^;  tbcT  wSBL  not  permit  the  least  alteraticm  or  amendment 
to  be  made  hr  die  lords  to  the  mode  of  taxing  the  people  by 
a  moncT  b31;  vpder  which  appellation  are  included  all 
bills,  by  wbkli  money  is  directed  Co  be  raised  upon  the  sub- 
ject»  for  any  purpose  or  in  any  shape  whatsoever ;  either  for 
the  ex^endes  of  government,  and  collected  from  the  king- 
dom in  general,  as  the  land-tax  ;  or  for  private  benefit,  and 
collected  in  any  particular  district,  as  by  turnpikes,  parish 
rates,  and  the  like.  Yet  sir  Matthew  Hale  *  mentions  one 
case,  founded  on  the  practice  of  parliament  in  the  reign  of 
[  170  ]  Henry  VI.  %  wherein  he  thinks  the  lords  may  alter  a  money 
bHl :  and  that  is,  if  the  commons  grant  a  tax,  as  that  of 
tonnage  and  poundage^  for  Jimr  ytars :  and  the  lords  alter 
it  to  a  less  time,  as  for  two  years ;  here,  he  says,  the  bill 
need  not  be  sent  back  to  the  commons  for  their  concurrence, 
bur  may  receive  the  ro}'al  assent  without  forthar  ceremony : 
for  the  alteradon  of  the  lords  is  consistent  with' the  grant  of 
the  commons.  But  such  an  experiment  will  hardly  be  re* 
peated  fay  die  lords,  under  the  present  improved  idea  of  the 
privilege  of  the  house,  of  commons,  and,  in  any  case  where 
a  n^oiKT  bill  is  nHuamled  to  the  commons,  all  amendments  in 
the  UHxie  of  t2ixation  are  sure  to  be  rejected. 

Xkxt  wiih  ns^rard  to  the  elections  of  kniisliis.  cidzen<;» 
am)  bui^|<;esse:^ ;  we  mjy  observe,  that  hefetn  cvcscits  the 
t'Xt'rc^  iUT  the  iWsKHmcical  part  of  oar  eonstkudcwi :  for  in 
a  iWim^cvm^v  there  cua  be  no  cxercsse  of  so>veffei2Qtv  bvt  bv 
sumrt^^  which  is  the  decbraucn  of  the  peopfe*»  wt!L  In  all 
ileuKvracies^  therv&^re  it  b  of  the  utmost  Mpponance  to 
regulate  bv  %h^Htv  ami  in  what  manaen  the  sufiages  are  to 
be  given.  AaJ  the  Atheniatts  were  so  jteth*  jealons  of  this 
pretvgative^  that  a  strauger^  who  aotterfared  oa  the  assemblies 
of  the  people^.  w;ks  puubhixl  by  cBbetr  liw»  wtdi  death :  be^ 
cause  such  a  oidtt  was  esteemed  gu^  of  hi^  trcAwm  by 
asurpiiig  thoi>e  rig^  of  soveret^cr.  ti>  whkh  he  had  no 
tide.  In  EnglaiHJL  where  the  people  do  noc  drhafee  in  a 
«^41ective  body*  twt  by  reprvsentaftiucK  tbe  eaunrtfie  of  thcs 
soveruipitj  con»i»t>  m  the  choice  of  representiUxvv^^  The  laws 
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have  therefore  verj'  strictly  guarded  against  usurpation  or 
abuse  of  tliis  power,  by  many  salutary  provisions,  which  may 
be  reduced  to  these  three  points,  1.  The  qualifications  of  the 
electors.  2.  The  qualifications  of  the  elected.  3.  The  pro- 
ceedings at  elections. 

1.  As  to  the  qualifications  of  the  electors.  The  true  reason 
of  requiring  any  qualification,  with  regard  to  property,  in 
voters,  is  to  exclude  such  persons  as  are  in  so  mean  a  situation 
that  they  are  esteemed  to  have  no  will  of  their  own.  If  these 
persons  had  votes,  they  would  be  tempted  to  dispose  of  them  C  IVl  ] 
under  some  undue  influence  or  other.  This  would  give  a 
great,  an  artful,  or  a  wealthy  man,  a  larger  share  in  election^ 
than  is  consistent  with  general  liberty.  If  it  were  probable 
that  every  man  would  give  his  vote  freely  and  without  influence 
of  any  kind,  then,  upon  the  true  theory  and  genuine  prin- 
ciples of  liberty,  every  member  of  the  community,  however 
poor,,  should  have  a  vote  in  electing  those  delegates,  to  whose . 
-cfaavge  is  committed  the  disposal  6f  his  property^  his  liberty, 
ahd  his  life.  But,  suice  that  can  hardly  be  expected  in  per- 
sons of  indigent  fortunes,  or  such  as  are  under  the  immediate 
dominion  of  others,  all  popular  states  have  been  obliged  to 
establish  certain  qualifications ;  whereby  some  who  ai*e  sus- 
pected to  have  no  will  of  their  own,  are  excluded  fix)m  voting, 
in  order  to  set  other  individuals,  whosie  wills  may  be  supposed 
independent,  more  thoroughly  upon  «  level  vfith  each  other. 

And  this  constitution  of  sufirages  is  framed  upon  a  wiser 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 
centuries,  or  by  tribes,  among  the  Romans.  In  the  method 
by  centuries,  instituted  by  Seryius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  scale  :^  in  the 
mediod  by  tribes,  gradually  introduced  by  the  tribunes  of  thie 
people,  numbers  only  were  regiardedj  ahd  property  entirely 
overlooked.  Hence  the  laws  passed  by  the  former  method  had 
usually  too  great  a  tendency,  to  aggrandize  the  patricians  or 
rich  nobles ;  and  thbse  by  the  latter  had  too  much  of  fl  levelling 
principle.  Our  constitution  steers  between  the  two  extremes. 
Only  such  are  entirely  excluded,  as  Caii  have  no  will  of  their 
own:  there  is  hardly  a  free  agent  to  be  found,  i^ho  is  nbt 
entitled  to  a  vote  in  some  place  or  other  in  the  kingdom. 

N  2 
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Nor  is  comparative  wealth,  or  proper^,  entirely  disregarded 
in  elections  ;  for  though  the  richest  man  has  only  one  vote  at 
one  place,  yet  if  his  property  be  at  all  difiiised,  he  has  pro- 
bably a  right  to  vote  at  more  places  than  one,  and  therefore  has 
many  representatives.  This  is  the  spirit  of  bur  constitution : 
r  172  ]  not  that  I  assert  it  is  in  fact  quite  so  perfect "  as  I  have  here 
endeavoured  to  describe  it;  for  if  any  alteraticm  might  be 
wished  or  suggested  in  the  present  frame  of  parliaments,  it 
should  be  in  fevour  of  a  more  complete  representation  of  the 
people. 

i 

But  to  return  to .  our  qualifications ;  and  first  those  of 
electors  for  knights  of  the  shire.  1.  By  statute  8  Hen.  VI.  c.7. 
and  lOHen.VL  c2.  (amended  by  14Geo.IlI.  c58.)  the 
knights  of  the  shire  shall  be  chosen  of  people  whereof  every 
man  shall  have  fireehold  to  the  value  of  forty  shillings  by  the 
year  within  the  county ;  which  (by  subsequent  Statutes)  is  to 
be  clear  of  all  charges  and  deductions  except  parliamentary 
and  parodiial  taxes.  (19)  The  knights  of  shires  are  the  re- 
presentatives of  the  landholders,  or  landed  interest  of  the 
kingdom :  their  electors  must  therefore  have  estates  in  lands  or 
tenements,  within  the  county  represented :  these  estates  must 
be  freehold,  that  is,  for  term  of  life  at  least :  because  beneficial 
leases  for  long  terms  of  years  were  not  in  use  at  the  making  of 
these  statutes,  and  copyholders  were  then  litde  better  than 
villeins,  absolutely  dependent  upon  their  lords :  this  freehold 
must  be  of  forty  shillings  annual  value :  because  that  sum 
would  then,  with  proper  industry,  fiirnish  all  the  necessaries 
of  life,  ai)d  render  the  freeholder,  if  he  pleased,  an  independent 
man.     For  bishop  Fleetwood,   in  his  chronicum  preciasum^ 

"  The  candid  and  intelligent  reader  time  and  a  loose  state  of  national  morals 
will  apply  thisobsenration  to  manj  other  have  too  great  a  tendency  to  produce, 
parts  of  the  work  before  him,  wherein  The  incurrations  of  practice  are  thea 
the  constitution  of , our  laws  ^nd  govern-  the  most  notorious  when  compared  with 
ment  are  represented  as  nearly  approach-  the  rectitude  of  the  rule ;  and  to  elud- 
ing to  perfection ;  without  descending  to  date  the  clearness  of  the  spring,  comrcys 
tl^  invidious  task  of  painting  out  such  the  strongest  satire  on  those  who  have 
deviations  and  corruiitions,  as  length  of  polluted  or  dulurbed  it. 


( J  9)  Even  befcure  these  statutes  it  was  necessary  to  have  a  freehold  in  the 
county,  to  be  entitled  to  vote.    Aihhf  v.  WkUe,  per  Lord  Holt.    Ld.Raym. 

950. 


Ch,  2.  OF  PERSONS.  172 

written  at  the  ix^inning  of  the  present  century,  has  fully 
proved  forty  shillings  in  the  reign  of  Henry  VI.  to  have  been  » 
-equal  to  twelve  pounds  jci^r  annum  in  the  reign  of  queen  Anne ; 
and,  as  the  value  of  money  is  very  considerably  lowered  since 
the  bishop  wrote,  I  think  we  may  fair).y  conclude,  from  this 
and  other  circumstances,  that  what  was  equivalent  to  twelve 
pounds  in  his  days  is  equivalent  to  twenty  at  present  The 
^other  less  important  qlialifications  of  the  electors  for  counties 
in  England  and  Wales  may  be  collected^from  the  statutes  cited 
in  the  margin^;  which  direct,  2.  That  no  person  under 
twenty-one  years  of  age  shall  be  capable  of  voting  for  any  [  178  ] 
member.  This  extends  to  all  sorts  of  members,  as  well  for 
boroughs  as  counties ;  as  does  also  the  next,  viz.  S.  That  no 
person  convicted  of  peijury,  or  subornation  of  peijury,  shall 
be  capable  of  voting  in  any  election.  4.  That  no  person  shall 
vote  in  right  of  any  freehold,  granted  to  him  fraudulently  to 
qualify  him  to  vote.  Fraudulent  grants  are  such  as  contain 
an  agreement  to  re-convey,  or  to  defeat  the  estate  granted ; 
which  agreements  are  made  void,  and  the  estate  is  absolutely 
vested  in  the  person  to  whom  it  is  so  granted*  And  to  guard 
the  better  against  such  frauds,  it  is  farther  provided,  5.  That 
every  voter  shall  have  been  in  the  actual  possession,  or  receipt 
of  the  profits  of  his  freehold  to  his  own  use  above  twelve  calen- 
dar months  before ;  except  it  came  to  him  by  descent,  marriage, 
marriage  settlement,  will,  or  promotion  to  a  benefice  or  office. 
6.  That  no  person  shall  vote  in  respect  of  an  annuity  or  rent- 
charge,  unless  registered  with  the  clerk  of  the  peace  twelve 
calendar  months  before.  (20)  7.  That  in  mortgaged  or  trust 
estates,  the  person  in  possession  under  the  above-mentioned 
restrictions,  shall  have  the  vote.  8«  That  only  one  person 
shall  be  admitted  to  vote  for  any  one  house  or  tenement,  to 
prevent  the  splitting  of  fi*eeholds.  9t  That  no  estate  shall 
qualify  a  voter,  unless  the  estate  has  been  assessed  to  some 

<"  7&  8  W.  III.  cS5.  lOAnn.  cSS.    S  Geo.  II.  c  S4.     18  Geo.  II.  clS, 
31  Geo.  II.  c.  14.     3  Geo.  III.  c*.  24, 


(20)  Except  in  cases  where  it  coraes  to  him  by  descent,  mar^uige»  mar- 
riage  settlement,  devise,  presentation  to  a  benefice,  or  promotion  to  an 
office,  in  all  which  cases  a  certificate  on  oath  must  be  entered  in  the  same 
manner  before  the  fint  day  of  the  election. 
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■Jaiid-lax  luJ,  al  least  twelve  months  before  the  eleclion.  (ai) 
I  ,^0.  That  no  tenant  by  copy  of  court  roll  shall  be  permitted  to 

.vpte  as  a  freeholder.  Thus  much  for  the  electors  in  coiin- 
I  Jies.  {22)    . 


As  for  the  electors  of  citizens  and  burgesses,  these  are 
>  supposed  to  lie  the  mercnirtile  part  or  trading  interest  of  this 
kingdom.  But  as  trade  is  of  a  fluctuating  nature,  and  seldom 
'  iong  fixed  in  a  place,  it  was  formerly  left  to  the  crown  to 
rsaninion,  jito  ra  nata,  the  most  flourishing  towns  to  send  re- 
I  preiicntatives  to  parliament.  So  that  as  towns  increased  in 
.tnule,  and  grew  populous,  ihcy  were  admitted  to  a  share  in  the 
legislature.  But  the  misfortune  is,  that  the  deserted  boroughs 
[  17*  ]  continued  to  lie  summoned,  as  well  as  those  to  whom  iheir 
trade  and  inhabitants  were  transferred;  except  a  few  which 
})etitioiied  to  be  eased  of  the  expence,  then  usual,  of  main- 
taining their  members :  four  shillings  a  day  being  allowetl  for 
a  knight  of  the  shire,  and  twoshdlings  for  a  citizen  or  burgess ; 
which  was  the  rate  of  wages  established  in  the  reign  of  Ed- 
ward III.P  Hence  the  members  for  boroughs  now  benr  above 
a  quadruple  proportion  to  those  for  counties,  and  the  number 
of  parliament  men  is  increased  since  Fnrtescue's  time,  in  the 
reign  of  Henry  the  sixth,  from  SOO  to  upwards  of  500,  ex^ 
elusive  of  those  for  Scotland.  The  univerHities  were  in 
general  not  empowered  to  send  burgesses  to  parliament  t 
thougli  once,  in  28  Edw.  L,  when  a  parliament  was  summoneff^ 
to  consider  of  the  kingfs  right  to  Scotland,  there  were  issued 
writs  which  requinxl  the  universilj  of  Oxford  to  send  up  four 
PT  iive^  and  that  of  Cambridge  two  or  three,  of  their  most  dis* 
creet  and  Icarnetl  lawyers  for  that  purjjose ''.    Bnt  it  was  king 

"  4  In«,  46.  1   Pfynne  P«fl.  Writs,  I.  34S. 

(21}  Tbi* it  roduccd  to  six  cnleodarnionthf  bytiu)  SoGeo.5.  c.  17.;  bat    ' 
if  it  comes  lo  the  voter  b;  aDyoflhcmeBiUiipocifieiliD  theltuit  note  within 
twelve  calendar  monthB  berore  the  election,  it  i>  enough  to  shew  that  it  has 
been  aucHcd  within  two  yean  in  thenaineof  tbcperwa  Uiroiigh  uhonilhc 
voter  cloimi  title,  or  that  of  his  prcdeccMor  in  the  ofljce. 

(V3>  In  lutdition  to  thii  list  of  peiviiis  ilisquali6eil  to  vote,  whotliw  fur 

eountic*,  or  citin,  nnd  borough^  may  be  aitilcd  |>eers,  putlawc,  felons  at- 

.   tolnteO  or  convict,  pcrsonB  convicttsil  of  bribery  at  any  election,  ()crNiiii 

rrcciving  pnrochial  relitf  within  one  ycai  before  tlic  cluctiun,  except  under 

ccrCaiu  lirciunttancct,  unU  ull  revenue  ofHceti. 
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James  tbe'fir^t  who  indulged  them  wiUi  the  permanent  priyi- 
Jege  to  s^MJL  constantly  two  of  .their  own  body.;  to  serve  for 
those  students,  who,  though  useful  members  of  the  comuvu- 
nity,  were  neither  concerned  in  the  landed  nor  ihe  trading  in- 
terest ;  and  to  protect  in  the  legislature  the  rights  of  the  repub- 
lic of  letters.  The  right  of  election  in  boroughs  is  various, 
depending  entii*ely  on  the  several  charters,  customs,  and  con- 
stitutions of  the  respective  places,  which  has  occasioned  infinite 
disputes;  though  now  by  statute  2 Geo. II.  c.24',  the  right  of 
voting  for  the  future  shall  be  allowed  according  to  the  last  de- 
termination of  the  bouse  of  commons  concerning  it.  And  by 
statute  S  Geo.  III.  c.  15.  no  fireeman  of  any  city  or  borougk 
(other  than  such  as  claim  by  birth,  marriage,  or  servitude) 
shall  be  entitled  to  vote  therein,  unless  he  hath  been  admitted 
to  his  freedom  twelve  calendar  months  before.  (23) 

2.  Next,  as  to  the  qualifications  of  persons  to  be  elected  [  175  ] 
members  of  the  house  of  commons.     Some  of  these  depend 
upon  the  law  and  custom  of  parliament,  declared  by  the  house 


(2J)  The  principles  of  borough  representation  arc  still  very  unsettled,  and 
several  oi  the  positions  laid  down  in  this  place  in  the  text  must  be  taken  as 
being  now  much  questioned.  It  is  doubted  whether  the  electors  of  citizens 
and  buf^gesses  had  originally  any  more  direct  connection  with  the  trading  or 
mercantile  interest  than  any  other  part  of  the  community;  it  is  doubted 
also  whether  it  was  ever  led  to  the  crown  to  summon  pro  re  natd  the  most 
flourishing  towns  to  send  representatives.  On  the  other  hand,  it  is  affirm^ 
that  boroughs  were  merely  towns  entrusted  with  their  own  local  govern- 
ment^ and  taken  out  of  the  sheriff's  jurisdiction;  that  when  representation 
began,  the  inhabitants  were  not  among  the  number  of  those  who  attended 
the  county  court,  and  elected  the  knights  of  the  shire,  and  consequently  that 
they  elected  representatives  for  themselves ;  of  course  it  follows  that  all 
boroughs  had  a  right,  or  were  bound  in  duty,  to  make  a  return ;  and  ac- 
cordingly it  is  said  that  the,  precepts  to  the  sheriff  commanded  him  to  sum- 
mon all  boroughs  indiscriminately,  and  not  a  select  nnmber  by  name.  But 
it  is  still  contended  that  representation  and  population  had  such  a  negative 
connection  by  the  constitution,  that  when  a  borough,  owing  to  a  reduction 
in  wealth  or  inhabitants,  ceased  to  be  able  to  perform  the  duties,  or  dis- 
charge the  burthens  incident  to  it's  character  as  such,  it  ceased  to  be  a 
borough,  was  absorbed  into  the  county  jurisdiction,  and  was  represented  by 
the  knights  of  the^  shire.  Upon  these  and  many  other  points  there  is  qo 
definitive  decision,  which  might  be  cited,  and  to  argue  upon  them  usefully 
would  exceed  the  limits  of  a  irote ;  I  therefore  think  it  better  to  content 
myself  with  the  statement  of  them. 
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of  commons' ;  others  upon  cerUun  sUrtotes.  And  from  these 
it  appesrsy  1.  That  tbejr  most  not  be  aliens  bom%  or  minon^ 
2«  Thai  th^  most  not  be  anj  of  the  twdve  jodges%  because 
thejr  sit  in  the  iords^  bouse ;  nor  of  the  ckrgy^,  for  they  sit 
in  the  conrocation ;  (24)  nor  persons  attainted  of  treason  or 
felony*,  hr  they  are  unfit  to  sit  any  where.  3.  That  sherifi 
of  eoonties,  and  mayors  and  bailifl&  of  boroughs,  are  not 
eligible  in  their  respective  jurisdictions,  as  being  returning 
oflioers^;  butthat  the  sheriflb  of  cmeooimty  are  eligible  to  be 
knights  of  an(yther^  .  4.  That,  in  strictness,  all  members 
ought  to  have  been  inhabitants  of  the  places  for  which  they 
are  chosen*:  but  this,  having  been  long  disr^arded,  was  at 
length  entirely  repealed  by  statute  1 4  Geo.  111.  c.  58.  5.  That 
no  persons  concerned  in  the  management  of  any  duties  or 
taxes  created  since  169^  except  the  commissioners  of  the 
treasuryi>,  nor  any  of  the  cheers  following^  viz.  commis- 
sioners of  prizes,  transports,  sick  and  woimded,  wine  licences, 
[  176  3  navy,  and  victualling;  secretaries  or  receivers  of  prizes; 
comptrollers  of  the  army  accounts;  agents  for  regiments; 
governors  of  plantations  and  tbdr  deputies;  officers  of  Mi- 
norca or  Gibraltar ;  officers  of  the  excise  and  customs ;  clerks 

'  4  lost.  47, 48.  S3  Mar.  16Sa  2.  4.     15  Jun.  1 7  Nor. 

*  See  pag.lSS.  1685.     HaL  oTpvL  1 14« 

<  JUd.  '  4  Inst.  48.  Whitelockc  oTpvrl.  ch. 

"  Comni.  Journ.  9  Nov.  1605.  99,  100^  101. 

"^  Comm.Journ.  130ct.l55S.  8  Feb.  '  Sut.  1  Hen.V.  c.l.    23  Heu.VJ. 

161:0.       17  Jan.  1661.  c.  15. 

*  Com.  Journ.  21  Jan.  1580.    4  Inst.  ^  Sut  5&  6  W.  &  ^.  c.  7. 

47.  <  Stat.    Hit  12  W.  III.   K  2.   12  & 

'  Uro,  jibr.  t.partiameni^T.    Com.     IS  W.  III.   c.  10.     6  Ann.   c.  7. 
Journ.  25  June,  1604.     14  Apr.  1614.     15  Geo.  II.  c.  22. 


(24)  There  is  great  reason  to  doubt  wbether  this  was  correctly  laid  down 
at  the  time  it  was  written,  and  at  all  events  the  reason  is  a  very  untatis- 
factory  one  — it  would  not  apply  to  unbeneficed  clergymen,  and  might  be 
UM^d  with  equal  force  to  exclude  bishops  from  the  house  of  lords.  By  the 
41  Geo.  3.  c.€3.,  however,  the  doubt  was  removed,  and  it  was  enacted  for 
the  future,  that  the  return  of  priests,  or  any  deacon,  or  any  minister  of  the 
I'hurrh  of  Scotland,  should  be  void,  and  that  if  such  |>er8on  so  returned 
sSiwild  presume  to  sit,  or  vote,  he  should  forfeit  500/.  for  every  day  on 
wlih  h  he  fthould  sit  or  vote,  and,  in  addition  to  such  forfeiture,  become 
litrN|Nihli«  of  holding  any  benefice,  or  ecclesiastical  promotion,  or  any  office 
nf  honour  or  profit  under  his  majesty. 

10* 
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or  deputies  in  the  several  offices  of  the  treasury,  exchequer^ 
navy,  victualling,  admiralty,  pay  of  the  army  or  navy,  secre* 
taries  of  state,  salt,  stamps,  appeals,  wine  licences,  hackney 
coaches,  hawkers  and  pedlars,  nor  any  persons  that  hold  any 
new  office  [or  place  of  profit]  under  the  crown  created  since 
}705\  are  capable  of  being  elected  or  sitting  as  members. 
6.  That  no  person  having  a  pension  under  the  crown  during 
pleasure,  or  for  any  term  of  years,  is  capable  of  being  elected 
or  sitting^.  7.  That  if  any  member  accepts  an  office  [of 
profit]  under  the  crown,  except  an  officer  in  the  army  or  navy 
accepting  a  new  commission,  his  seat  is  void ;  but  such  mem« 
ber  is  capable  of  being  re-elected'.  8.  That  all  knights  of 
the  shires  shall  be  actual  knights,  or  such  notable  esquires 
and  gentlemen  as  have  estates  sufficient  to  be  knights,  and  by 
no  means  of  the  degree  of  yeomen  ^  This  is  reduced  to  a 
still  greater  certainty,  by  ordaining,  9.  That  every  knight  of 
a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold,  to 
the  value  of  six  hundred  pounds  p^^*  annum,  and  Qverj  citizen 
and  burgess  to  the  value  of  three  hundred  pounds  ;  except 
the  eldest  sons  of  peers,  and  of  persons  qualified  to  be  knights 
of  shires,  and  except  the  members  for  the  two.  universities'*: 
which  somewhat  balances  the  ascendant  which  the  boroughs 
have  gained  over  the  counties,  by  obliging  die  trading  in- 
terest to  make  choice  of  landed  men:  and  of  this  qualification 
the  member  must  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  bis  taking  his  seat>.  But,  subject  to 
these  standing  restrictions  and  disqualifications,  every  subject  C  1 77  ] 
of  the  realm  is  eligible  of  common  right:  though  there  are 
instances,  wherein  persons  in  particular  circumstances  have 
forfeited  that  common  right,  and  have  been  declared  ineligible 
for  that  parliament  by  a  vote  of  the  house  of  commons^,  or 
for  ever  by  an  act  of  the  legislature  ^  But  it  was  an  uncon* 
stitutional  prohibition  which  was  grounded  on  an  ordinance 
of  the  house  of  lords  \  and  inserted  in  the  kifi^s  writs,  for 
the  parliament  holden  at  Coventry,  6  Hen.  IV.  that  no  ap* 

<*  SUL  6  Ann.  c.7.  '  Stat.  33  Geo.  II.  c.  20. 

*  Stat.  $  Ann.  c.  %,    1  Gm.  I.  st.  2.  J  See  page  163. 

c.  56,  k  Stat  7  Geo.  I.  c  28. 

'  Stat.  6  Ann.  c.7.  '  A  Init  la  48.   Vryn,  plea  for  lords, 

«  Stat.  23  Hen.yi-  c. H..  379.  2  Whitelockc,  .159.  S«8. 
0  Stat.  9  Ann.  c  5. 
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prcntioe  or  olker  mmm  of  the  fatw  shoold  be  deded  m  kn^t 
of  the  slMie  diaciD":  ia  retnni  for  wfaidiy  oar  knr  books 
and  hislofiBM*  hsie  branded  this  periiament  with  the  name 
ci pmHmmemimm  imdoctmmy  or  the  hA-kammg  parhameBt; 
and  sir  Edward  Coke  obsenres  with  some  sfdeen^  that  there 
newer  ips  mgood  fatw  made  thereat.  (S5) 


S.  Ths  third  point,  rqraiding  elertions^  is  the  method  of 
proceeding  therni.  This  »  also  r^gidated  by  die  law  of  par- 
liament, and  die  serend  statutes  referred  «>  in  die  margin^: 
all  which  I  shall  blend  together,  and  extract  out  of  them  a 
snmmaiy  aooouit  of  die  method  of  pmcwding  Id  dections. 

As  soon  as  the  parliament  is  summoned,  the  lord  dianedior 

(or  if  m  yncuMcj  happens  dufing  the  sitting  of  parliament,  the 

speaker  bjorderof  the  house;  and  without  sudi  order,  if 

[  178  ]  a  Tacancj  happens  by  death,  or  die  raember^s  beoomii^  m 

{peer,  ia  the  time  of  a  recess  Sat  upward  of  twen^  days  ( W) 


•  Frym.  m  4  Imb/L  IS.  c.7.    IS  &  ISW.  III.  c  ML     € 

•  M%km%  ^JK\m».  cSS.    »Am.c5.  10Am.cl19l 
«4lML4S.  cSS.  SGaiLlI.oS4.  SGmlU. 
»  THouIV.  cli.  SHakTI.  cT.  9Gcol  II.   cSS.     IS  G«l  IL  c  SS. 

S3  Hca.  VI.  c.  14.     1  W.  jc  31.  St.  :>.  lOGcoLlILcJe.     llGm  IIL  c  4i:. 

cS.    SW.&3i.  St.  1.  c.7.    5&6W.  14  Geo-TILclS.    15G«LnLcS£L 

4kM.  cdOL    7W.  III.  c4.    TJcSW.  SS  G«dw II L  c  JS. 
III.  cT.  aidless.     10 &  U  W.  III. 


(55)  To  die  htt  of  ineligible  penoos  chher  by  t^  bv 
pttfiunem,  or  br  pulkiibr  statates,  bii«  be  added  pifHts  ontbnrs  pens 
pcwom  ooarictad  of  briben'  or  Ueiliq^  (see pott,  IT5.^  pcmBi  koIdH^ 
pateBt  pntcs  nr  fife  vtom,  or  cagi^ed  in  tuuUMJtt  vitk  cow^erHBraL 

(56)  This  cxK  is  provided  far  BOfrpnmcnbrij  by  dKS4  Geo.  S.C.SS.  if 
tJM;  TBcancT  hiypeas  by  deadi  or  pfoowcioB  to  the  pcefa^i,  deraiptibe  recess 
or  previoQt  tberetOy  the  ipeaker,  ufom  ineiimg  «  ccfti&cite  ihcimf  under 
tbe  kaods  of  rvo  Members  ihali  ^re  nockc  of  it  in  the  I  ondfin  Gasette^ 
Ml  favteen  dm  after  the  imertion  ofsoch  nodoe  shall  issoe  hh  varrant 
to«heclcckof«hecnMmtoBdkcoHlanewrit.  Andthattheexccudooof 
tUi  act  ■■?  not  be  inipeded  by  «he  death  of  the  Speii»r,hB  ahsaoe  6mn  th« 

,  or  the  TacancT  of  his  mml,  he  aiaiiali  a  certain  noaiber  of  ncm- 
than  seven,nor  les  than  threes  at  the  bqgiiBBiaf  of  pnrfiaiDcnt, 
to  act  far  kiB  ia  thb  lespect*  in  case  of  any- foch  continceocT. 
Bat  thettatBiedoeinoCifiply,if  the  writ  by  vimie  of  winch  the  deceased 
cr  prwMcdi  acariwr  vas  elected,  was  not  ittuined  to  the  ckri  of  the 
difsbcfafv  the  Imt  mtii^  of  the  hoaatbeferv  the  recess; 
if  the ccnificaic ii  not  ddrrcred  to  dK^^icnker  OMccMc^farthe 

ao  writ 
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sends  his  warrant  to  the  clerk  of  the  crown  in  chAiicery ; 
who  thereupon  issues  out  writs  to  the  sheriff  of  every  county, 
for  the  election  of  all  the  members  to  serve  for  that  county, 
andevety  city  and  boroiigh  therein.  Within  three  days  aifter 
the  receipt  of  this  writ,  the  sheriff  is  to  send  his  precept, 
under  his  seal,  to  the  proper  returning  officers  of  the  cities 
and  boroughs,  commanding  them  to  elect  tlieir  members : 
and  the  said  returning  officers  are  to  proceed  to  election  within 
eight  days  from  the  receipt  of  the  precept,  giving  four  days* 
notice  of  the  same*^;  and  to  return  the  persons  chosen,  to- 
gether with  the  precept,  to 'the  sheriff. 

But  elections  of  knights  of  the  shire  must  be  proceeded  to 
by  the  sherii&  themselves  in  person,  at  the  next  county  court 
that  shall  happen  after  the  delivery  of  the  writ  The  county 
court  is;  a  court  held  every  month  or  oftener  by  the  sheriff, 
intended  to  try  little  Causes  not  exceeding  the  value  of  forty 
shillings,  in  what  part  of  the  county  he  pleased  to  appoint  for 
that  purpose :  bjiit  for  the  election  of  knights  of  the  shire  it 
must  be  held  at  the  most  usual  placed  If  the  coi^nty  court 
falls  upon  the  day  of  delivering  the  writ,  or  within  six  days 
after,  the  sheriff  may  adjourn 'the  court  and  election  to  some 
other  conveinient  timfe,  not  longi^r  than  sixteen  d^ys,  nor 
shorter  than  ten ;  but  he  cabtiot  alter  the  place,  without  the 
consent  of. all  the  candidates V  aitd,  hi  all  such  cases,  tett  days' 
public  notice  must  be  given  of  the  time  and  place  of  Uie 
*  election;  (28)' 

"I  In  the  borough  6f  New  Shor^iam  11  Geo.  III.  c.55.  the  election  ttiuU  be 
In  Sussex,  wherein  certain  freeholders  of  within  twelve  da^s,  with  eigki  days'  n6- 
the  county  are  entitled  to  vote  bj  statute    tice  of  the  same.  (27) 

-  ■    -         .         .  .  ^    ♦ 

writ  to  issue  before  the  next  meetixig  of  the.hojise;.  nor  if  the  return  of  the 
member  deceased  or  promoted  had  been  petitioned  against,  and  the  petition 
remained  undecided.    '  -   > 

The  general  piinciple  is,  that  thougii  £tie  bouse  is  crentp^  and  meets  by 
tbe. rojral  prero^itive,.jrc^ ^^^  its  assembling  and  during  its^xis^nce,  no 
vacancy  shall  be  filled  or  election  made  except  by  warrant  of  the  house 
through  its  speaker ;  this  being  ^  a^ording  to  the  anticnt  jurisdiction  and 
authority  of  the  house."    ' 

(27)  Similar  provisions  have  been  made  by  several  statutes  with  respect 
to  some  other  boroughs,  as  Cricklade  and  Aylesbury.  And  the  officer  of  the 
cinque  porto  is  allowed  six  days  by  10&  1 1  W.3.  c. 7. 

(28)  But  now  by  25  Geo.  3.'  c.84.  the  sheriff  two  days  after  the  receipt  of 
the  writ^  must  produm  at  the  usual  place  of  election  ft  special  county 

court 
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And,  as  it  is  essential  to  the  very  being  ot  parliament,  that 
elections  should  be  absolutely  free,  therefore  all  undue  influ- 
ences upon  the  electors  are  illegal,  and  strongly  prohibited. 
For  Mr.  Locked  ranks  it  among  those  breaches  ct  trust  in  the 
executive  magistrate,  which  according  to  his  noti<ms  amount 
to  a  dissolution  of  the  government,  ^^  if  he  employs  the  force, 
<<  treasure,  and  ofiicers  of  the  society  to  corrupt  the  represent- 
**  atives,  and  gain  them  to  his  purposes,  or  <^nly  pre-engages 
*^  the  electors,  and  prescribes  to  their  choice  such,  whom  he 
**  has  by  solicitations,  threats,  promises,  or  otherwise,  won 
**  to  his  designs.  For  thus  to  regulate  candidates  and  electors 
*^  and  new-model  the  ways  of  election,  what  is  it  (says  he) 
^^  but  to  cut  up  the  government  by  the  roots,  and  poison  the 
<<  very  fountain  of  pubUc  security  ?**  As  soon  therefore  as 
the  time  and  place  of  election,  either  in  counties  or  boroughs, 
are  fixed,  all  soldiers  quartered  in  the  place  are  to  remove, 
at  least  one  day  before  the  election,  to  the  distance  of  two 
miles  or  more;  and  not  to  return  till  one  day  after  the  poll  is 
ended.  Riots  likewise  have  been  frequently  determined  to 
make  an  election  void.  By  vote  also  of  the  house  of  com- 
mons, to  whom  alone  belongs  the  power  of  determining  con- 
tested elections,  no  lord  of  parliament,  or  lord  lieutenant  of 
a  county,  hath  any  right  to  interfere  in  the  election  of  com- 
moners ;  and,  by  statute,  the  lord  warden  of  the  cinque  ports 
shall  not  recommend  any  members  there.  If  any  officer  of 
the  excise,  customs,  stamps,  or  certain  other  branches  of  the 
revenue,  presume  to  intermeddle  in  elections,  by  persuading 
any  voter,  or  dissuading  him,  he  forfeits  lOOl.  and  is  disabled 
to  hold  any  office. 

Thus  are  the  electors  of  one  branch  of  the  l^slature  se- 
cured from  any  undue  influence  from  either  of  the  other  two, 
and  from  all  external  violence  and  compulsion.  But  the 
greatest  danger  is  that  in  which  themselves  co-operate,  by  the 
iniamous  practice  of  bribery  and  corruption.     To  prevent 

'  On  Got.  p.  8.  §  5K». 

court  to  be  holdeii  for  the  purpose  of  the  election  only,  not  sooner  than 
ten  nor  later  tl^  sixteen  days  from  the  day  of  proclamation,  and  shall 
proceed  to  the  election  at  such  special  county  court,  at  if  it  were*an  ordinary 
county  court. 
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which  it  is  enactedi  that  no  candidate  shall,  after  the  date 
{usually  called  the  teste)  of  the  writs,  pr  after  the  vacancy, 
give  any  money  or  entertainment  to  his  electors,  or  promise 
to  give  any,  either  to  particular  persons,  or  to  the  place  in 
general,  in  order  to  his  being  elected :  on  pain  of  being  ui« 
capable  to  serve  for  that  place  in  parliament.     And  if  any    [  180  ] 
money,  gift,  c^Sce,  employment,  or  reward  be  given  or  pro- 
mised to  be  given  to  any  voter,  at  any  time,  in  order  to 
influence  him  to  give  or  withhold  his  vote,  as  well  he  that 
takes  as  he  that  ofiers  such  bribe,  forfeits  500/.,  and  is  for  ever 
disabled  from  voting  [at  elections]  and  from  holding  any  ofiice 
in  any  corporation;    unless,    before  conviction  [and  within 
twelve  months  after  the  election],  he  will  discover  some  other 
offender  of  the  same  kind,  [so  that  he  be  convicted]  and  then 
he  is  indemnified  for  his  own  offence  '•  (29)     The  first  instance 
that  occurs,  of  election  bribery,  was  so  early  as  IS  Eliz.  when 
one  Thomas  Longe  (being  a  simple  man  and  of  small  ciq>acity 
to  serve  in  parliament)  acknowledged  that  he  had  given  the 
returning  ofiicer  and  others  of  the  borough,  for  which  he  was 
chosen,  four  pounds  to  be  returned  member,  and  was  for  that 
premium  elected.     But  for  this  offence  the  borough  was  amer- 
ced, the  member   was  removed,  and  the  officer  fined  and 

*  In  like  manner  tfie  Julian  law  de  tions ;  but  if  the  person  guilty  convicted 
awUiUu  inSifitwl  fines  and  infiaoj  upon  another  offender,  he  was  restored  to  hu 
aU  who  were  guiltj  of  corruption  at  elec-    credit  again.     Ff.  48.  14. 3. 

(89)  The  proaecutioiis  for  this  ofience  must  be  commenced  within  two 
years  after  Uie  commisnon,  as  well  as  for  the  penalties  given  by  49  Greo.3. 
c.  118.  for  offences  of  a  very  similar  nature.  This  last  statute  imposes  a 
penalty  of  1000/.  upon  any  one  who  directly  or  indirectly  shall  give  or 
promise  money,  gift,  or  reward  \o  another  upon  any  agreement,  that  the 
latter  shall' procure  or  endeavour  to  procure  the  election  of  a  M.  P.;  the 
penalty  oi  disability  to  serve  for  the  place  on  the  person  elected,  or 
making  or  knowing  of  the  gift  or  promise ;  and  the  penalty  of  500/.  on  the 
person  accepting  the  gift  or  promise.  By  the  same  statute,  if  the  reward 
promised  be  any  ofRee  or  employment,  the  member  returned  loses  his  seat, 
the  person  promising  or  giving  the  office  on  such  contract  forfeits  lOOoL, 
and  the  receiver  of  the  office  loses  it,  becomes  incapable  of  holding  any 
other,  and  forfeits  500^. 

It  b  observed  in  the  Pandects  on  the  crime  of  Ambitus — de  nuUo  crvmne 
iam  ihuIUb  apud  Romanot  laUe  leget^  nee  uUa  vtinus  observai^e.  It  is  pro- 
bable that  no  measure  will  be  effectual^  till  the  simple  and  obvious  one, 
suggested  by  the  author,  of  tendering  the  bribery  oath  to  the  candidates^ 
rather  than  to  the  el^tors,  be  adopted. 
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impiisoncd '.  But,  as  this  practice  lialh  since  taken  much 
deeper  anil  more  aiiiversal  root,  it  hath  occasioned  the  making 
of  tliese  wliolcsome  statutes ;  to  complete  the  efficacy  of  which 
there  is  nothing  wanting  but  resolution  and  integrity  to  put 
them  in  strict  execution. 

Undue  influence  being  thus  (I  wish  the  depravity  of  man- 
kind would  permit  me  to  say,  elfectunlly]  guarded  against^    i 
die  election  ia  to  be  proceeded  to  on  the  day  appointed ;  the   1 
sheriff  or   other  returning  officer  first  taking  an  oadi  againiit 
bribery,  and  for  the  due  execution  of  his  office.     The  can- 
difbites  likewise,    if   required,   must  swear  to   their   quahfi- 
Cfllion  ;  and  the  electors  in  counties  to  theirs  ;  and  tlie  electors 
boUi  in  counties  and  boroughs  arc  also   compellable  to  take 
the  outh  of  abjuration  and  that  against  bribery  and  corrnption. 
And  it  intglit  not  be  amiss,  if  the  members  electetl  were  bound 
to  take  the  latter  oath,  as  well  as  the  former:  which  in  all 
probability  would  be  much  more  eflectual,  than  administering   ] 
it  only  to  the  electors.  *  ■ 

The  election  being  closed,  the  returning  officer  in  borou^s 
returns  his  precept  to  the  sheriff,  with  the  persons  elected  by 
]  die  majority ;  and  the  sheriff  returns  the  whole,  together  widt 
the  writ  for  the  county  and  the  knights  elected  thereupon,  to 
the  clerk  of  the  crown  in  chancery :  before  the  day  of  meet- 
ing, if  it  be  a  new  parliament,  or  within  fourteen  days  aflcr 
the  election,  if  it  be  an  occasional  vacancy ;  antl  this  under 
penalty  of  5001.  (30}  If  die  sheriff  does  not  return  such 
knights  bnly  as  are  duly  eJected,  he  forfeits,  by  die  old  statutes 
of  Henry  VI.,  100/.;  and  the  i-eHirnlng  officer  in  borouglis 
fur  a  like  false  return  40/.;  and  diey  are  besides  liable  to  on 
action,  in  which  double  damages  shall  be  recovered,  by  the 
later  statutes  of  king  William :  and  anyperson  bribing  the  re- 
turning officer  shall  also  forfeit  300/.  Butthe  members  returned 
by  him  are  the  sitting  members,  until  the  house  of  commons, 
upon  (petition,  shall  adjudge  the  reUirn  to  be  false  and  illegal. 

'  Iim.2.t.      llalcoT  Fail.  113.      Cam.  J  aura.  10.  mid  11.  Ma;,  1571. 


(SO)  ItteeiDt  that  by  llic  i!;Crca.3.  c.BI.  the  returt 
Mrutiii;-  b  dcniaiiaca  must  lie  mwli-  iiiimcdiinrlj ,  or  < 
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IThe  form  and  manner  of  proceeding  upon  snch  petition  are 
now  regulated  by  statute  10  Geo.  IIL  c.  16.  (amended  by  11 
Geo.  III.  0.42.  and  made  perpetual  by  14  Geo.  III.  c.  15.) 
which  directs  the  method  of  choosing  by  lot  a  select  committee 
of  fifte^i  members,  who  are  sworn  well  and  truly  to  try  the 
same,  and  a  true  judgment  to  give  according  to  the  evidence. 
And  this  abstract  of  the  proceedings  at  elections  of  knights? 
citizens,  and  burgesses,  concludes  our  enquiries  into  the  laws 
and  customs  more  peculiarly  relative  to  the  house  of  com* 
mons.  (Si) 

VL  I  PROCEED  now,  sixthly,  to  the  method  of  making  laws  ; 
which  is  much  the  same  in  both  houses :  and  I  shall  touch  it 
very  briefly,  beginning  in  the  house  of  commons.  But  first  I 
must  premise,  that  for  dispatch  of  business  each  house  of  par- 
liament has  it*s  speaker.  The  speaker  of  the  house  of  lords, 
whose  office  it  is  to  preside  there,  and  manage  the  formality 
of  business,  is  the  lord  chiancellor,  or  keeper  of  the  king's 
great  seal,  or  any  other  appointed  by  the  king's  commission  : 
and,  if  none  be  so  appointed,  .the  house  of  lords  (it  is  said) 
may  elect«  The  speaker  of  the  house  of  commons  is  chosen 
by  the  houses  but  must  be  approved  by  the  king  (32).  And 
herein  the  usage  of  the  two  houses  differs,  that  the  speaker  of 
the  house  of  commons  cannot  give  his  opinion  or  argue  any 

(51)  The  statate  of  the  *lo  Geo. 9.  c.l6.,  which  is  better  known  by  the 
name  of  the  Grenville  act,  and  is  justly  celebrated  for  the  wisdom  and 
utility  of  its  provisions,  has  been  repeatedly  amended  by  statutes  made  in 
the  25th,  28th,  32d,  36th,  42d,  47th,  and  53d  years  of  the  late  reign.  Its 
principal  objects  are  to  secure  a  fair  election  of  petition  committees,  to 
limit  their  number,  and  secure  the  constant  attendance  of  the  members,  to 
impose  upon  their  conduct  the  solemn  sanction  of  an  oath,  and  to  invest^them 
with  proper  powers  for  procuring  the-attendance,  and  taking  the  examin- 
ation of  witnesses.  One  observation  may  be  excused  on  a  seeming  incon- 
sistency in  this  statute,  the  permitting  each  party  to  nominate  a  member 
of  the  committee ;  the  nominees,  indeed,  are  sworn  with  the  rest  of  the 
committee ;  but  it  u  scarcely  possible  to  suppose  that  a  person  so  chosen 
and  delegated  to  watch  over  the'  interests  of  the  party  choosing  him,  can 
be  a  juror  qualified  to  try  the  evidence  without  partiality. 

(32)  This  point  seems  not  to  have  been  settled  till  the  year  1679,  when 
the  house  elected  Sir  Edward  Seymour  after  a  nomination  by  the  conrt  of 
another  person.  This  produced  a  contest,  which  terminated,  after  a  short 
prorogation,  by  the  election' of  a  third  person,  and  an  understanding  that 
the  virtual  election  was  in  the  house,  and  only  a  nominal  approval  in  the 
crown. — See  2  Burnet's  Hist.  195.  ed.  Oxon,  1825, 
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question  in  the  house ;  but  the  speaker  of  the  housie  of  lords,  if 
a  lord  of  parliatnent,  niay.  In  each  house  the  act  of  the  majori- 
ty binds  the  whole ;  and  this  majority  is  declared  by  votes 
[182]  openly  and  publicly  given :  not  as  at  Venice,  and  many  other 
senatorial  assemblies,  privately  or  by  ballot.  This  latter  me- 
thod  may  be  serviceable,  to  prevent  intrigues  and  unconstitu- 
tional combinations ;  but  it  is  impossible  to  be  practised  with 
us ;  at  least  in  the  house  of  commons,  where  every  member's 
conduct  is  subject  to  the  fiiture  censure  of  his  constituents, 
and  therefore  should  be  openly  submitted  to  their  inspection. 

To  bring  a  bill. into  the  house,  if  the  relief  sought  by  it  is 
of  a  private  nature,  it  is  first  necessary  to  prefer  a  petition  ; 
which  must  be  presented  by  a  member,  and  usually  sets  forth 
the  grievance  desired  to  be  remedied.  This  petition  (when 
founded  on  &cts  that  may  be  in  their  nature  disputed)  is  refer- 
red to  a  committee  of  members,  who  examine  the  matter  al- 
leged, and  accordingly  report  it  to  the  house ;  and  then  (or 
otherwise,  upon  the  mere  petition)  leave  is  given  to  bring  in 
the  bill.  In  public  matters  the  bill  is  brought  in  upon  motion 
made  to  the  house,  without  any  petition  at  all.  Formerly, 
a}l  bills  were  drawn  in  the  form  of  petitions,  which  were  en- 
tered upon  the  parliamerU  rolls  with  the  king^s  answer  there- 
unto subjoined ;  not  in  any  settled  form  of  words,  but  as  the 
circumstances  of  the  case  required  ^ :  and  at  the  end  of  each 
parliament  the  judges  drew  them  into  the  form  of  a  statute, 
which  was  entered  on  the  statute  rolls.  In  the  reign  of 
Henry  V.,  to  prevent  mistakes  and  abuses,  the  statute^  were 
drawn  up  by  the  judges  before  tlie  end  of  the  parliament ; 
and,  in  the  reign  of  Henry  VI.,  bills  in  the  form  of  acts, 
according  to  the  modern  custom,  were  first  intoduced. 

The  persons  directed  to  bring  In  the  bill,  present  it  in  a 
competent  time  to  the  house,  drawn  out  on  paper,  with  a  mul- 
titude of  blanks,  or  void  spaces,  where  any  thing  occurs  that 
is  dubious,  or  necessary  to  be  settled  by  the  parliament  itself; 
(such  especially  as  the  precise  date  of  tiroes,  the  nature  and 
quantity  of  penalties,  or  of  any  sums  of  money  to  be  raised ;) 
being  indeed  only  the  skeleton  of  the  bill.     In  the  house  of 

'  Sec  among  nuiiib«rlc&d  iji;;Unc«»,  Uic  ^rlicuUolcri,  D  £dw.  II. 
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lordS)  if  the  bill  b^ins  there,  it  is  (when  of  a  private  nature) 
referred  to  two  of  the  judges,  to  examine  and  report  the 
state  of  the  fiicts  alleged,  to  see  that  all  necessary  parties  con- 
sent, and  to  settle  all  points  of  technical  propriety.  Hiis  is  [  183  ] 
read  a  first  time,  and  at  a  convenient  distance  a  second  time  ; 
and  after  each  reading  the  speaker  opens  to  the  house  the 
substance  of  the  bill,  and  puts  the  question,  whether  it  shall 
proceed  any  fiurther?  The  introduction  of  the  bill  may  be 
originally  opposed,  as  the  bill  itself  may  at  either  of  the  read- 
ings ;  and,  if  the  opposition  succeeds,  the  bill  must  be  drop- 
ped for  that  session ;  as  it  must  also,  if  opposed  with  success 
in  any  of  the  subsequent  stages* 

After  the  second  reading  it  is  committed,  that  is,  referred 
to  a  committee,  which  is  either  selected  by  the  house  iti  mat- 
ters of  small  importance,  or  else,  upon  a  bill  of  consequence, 
the  house  resolves  itself  into  a  conmiittee  of  the  whole  house. 
A  committee  of  the  whole  house  is  composed  of  every  mem- 
,ber;  and,  to  form  it,  the  speaker  quits  the  chair,  (another 
member  being  appointed  chairman,)  and  may  sit  and  debate  as 
a  private  member.  In  these  committees  the  bill  is  debated 
clause  by  clause,  amendments  made,  the  blanks  filled  up,  and 
sometimes  the  bill  entirely  new-modelled.  After  it  has  gone 
through  the  committee,  the  chairman  reports  it  to  the  house 
with  such  amendments  as  the  committee  have  made;  and 
then  the  house  re-con^ders  the  whole  bill  again,  and  the  ques- 
tion is  repeatedly  put  upon  every  clause  and  amendment 
When  the  house  hath  agreed  or  disagreed  to  the  amendments 
of  the  committee,  and  sometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engrossed,  or  written 
in  a  strong  gross  hand,  on  one  or  more  long  rolls  (or  presses) 
of  parchment  sewed  together^  When  this  is  finished,  it  is 
read  a  third  time,  and  amendments  are  sometimes  then  made 
to  it;  and  if  a  new  clause  be  added,  it  is  done  by  tacking  a 
separate  piece  of  parchment  on  the  bill,  which  is  called  a 
ryderu.  The  speaker  then  again  opens  the  contents;  and 
holding  it  up  in  his  hands,  puts  the  question,  whether  the  bill 
shall  pass  ?  If  this  is  agreed  to,  the  tide  to  it  is  then  settled  • 
which  used  to  be  a  geaaeral  one  for  all  the  acts  passed  in  the 
session,  till  in  the  first  year  of  Henry  VIII.  distinct  titles  were 

"  Noy,  84. 
VOL.  I»  O 
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introduced  for  each  chapter.  After  this,  one  of  the  roembeni 
[  184  ]  IS  directed  to  carry  it  to  the  lords,  and  desire  dieir  con- 
currence; who,  attended  by  several  more^  carries  it  to  the 
bar  of  the  house  of  peers,  and  there  delivers  it  to  their  speaker, 
who  comes  down  from  his  woolsack  to  receive  it 

It  there  passes  through  the  same  forms  as  In  the  other 
house,  (except  eng^rossing,  which  is  already  done^)  and,  if 
rejected,  no  more  notice  is  taken,  but  it  passes  sub  silentioi 
to  prevent  imbecoming  altercations.  But  if  it  is  agreed  to» 
the  lords  send  a  message  by  two  masters  in  chancery  (or  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  same :  and  the  bill  remains  with 
the  lords,  if  they  have  made  no  amendment  to  it.  But  if  any 
amendments  are  mad^  such  amendments  are  sent  down  with 
the  Ull,  to  receive  the  concurrence  of  the  commons^  If  the 
Commons  disagree  to  the  amendments,  a  conference  usually 
follows  between  members  deputed  from  each  hojase ;  who  for 
the  most  part  settle  and  adjust  the  di£Gsrence :  but,  if  both 
houses  remain  inflexible,  the  bill  is  dropped.  If  the  commons 
agree  to  the  amendments,  the  bill  is  sent  back  to  the  lords  by 
one  of  the  members,  with  a  message  to  acquaint  them  there^ 
tirith.  The  same  forms  are  observed,  mutatis  rmdandisj  when 
the  bill  begins  in  the  house  of  lords.  But,  when  an  act  of 
grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty, 
and  then  read  once  only  in  each  of  the  houses,  without  any 
new  engrossing  or  amendment  ''•  And  when  both  houses  have 
done  with  any  bill,  it  always  is  deposited  in  the  house  of  peers, 
to  wait  the  royal  assent ;  except  in  the  case  of  a  bill  of  sup- 
ply, which  after  receiving  the  concurrence  of  the  lords  is  sent 
back  to  the  house  of  commons.^ 

The  royal  assent  may  be  given  in  two  ways :  1.  In  person  ; 
when  the  king  comes  to  the  house  of  peers,  in  his  crown  and 
royal  robes,  and  sending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  passed  both  houses  are  read ;  and  the 
king's  answer  is  declared  by  the  clerk  of  the  parliament  in  Nor- 
inan-Frenoli :  a  badge,  it  must  be  owned|  (now  the  only  one 
remaining,)  of  conquest ;   and  which  one  would  wish  to  see 

^  D'ew«'»  JourD.  20.  73.  Com.  Journ.  "=  Com.  Joum.  24  July  1660. 
17  June  1747. 
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fall  into  total  oblivion,  unless  it  be  reserved  as  a  soknm  me- 
mento to  remind  us  that  our  liberties  are  mortal,  having  once 
been  destroyed  by  a  foreign  force.  If  the  king  consents  to  a  [  }85  ] 
public  bill,  the  derk  usually  declares,  <<  le  toy  le  veuiy  the 
"  king  wills  it  so  to  be  ;**  if  to  a  private  bill,  "  soitfait  comme 
^^  il  est  desirij  be  it  as  it  is  desired."  If  the  king  refuses  his 
assent,  it  is  in  the  gentle  language  of  ^<  le  roy  ^avisercL,  the 
<^  king  will  advise  upon  it"  When  a  bill  of  supply  is  passed, 
it  is  carried  up  and  presented  to  the  king  by  the  speaker  of  the 
house  of  commons  ^ ;  and  the  royal  assent  is  thus  expressed, 
**  le  roy  remercie  ses  Icyal  sublets,  accepte  leur  benecolencey  et 
^^  aussi  le  veut^  the  king  thanks  his  loyal  subjects,  accepts  their 
^'  benevolence,  and  wills  it  so  to  be/'  In  case  of  an  act  of 
grace,  which  originally  proceeds  from  the  crown,  and  has  the 
royal  assent  in  the  first  stage  of  it,  the  clerk  of  tlie  parliament 
thus  pronounces  the  gratitude  of  the  subject ;  ^^  les  prelatSj 
*^  seigneursj  et  commons^  en  ce  p-esent  parliament  assemblies^  au 
"  nam  de  touts  txms  autres  subjectSj  remercient  tres  humblement 
<*  votre  mqfestSj  et  prieni  a  Dieu  vous  danner  en  santi  bone  vie 
^^  et  longue  ;  the  prelates,  lords,  and  commons,  in  this  present 
^^  parliament  assemUed,  in  the  name  of  all  your  other  sub- 
^'  jects,  most  humbly  thank  your  majesty,  and  pray  to  God 
^^  to  grant  you  in  health  and  wealth  long  to  live  '•"  2.  By  the 
statute  S3  Hen.  VIII.  c  21.  the  king  may  give  his  assent  by 
letters  patent  under  his  great  seal,  signed  with  his  hand,  and 
notified  in  his  absence  to  both  houses  assembled  together  in 
the  high  house.  And,  when  the  bill  has  received  the  royal 
assent  in  either  of  these  ways,  it  is  then,  and  not  before,  a 
statute  or  act  of  parliament. 

«. 
This  statute  or  act  is  placed  among  the  records  of  the 
kingdom;  there  needing  no  formal  promulgation  to  give  it 
the  force  of  a  law,  as  was  necessary  by  the  civil  law  with 
regard  to  the  emperor's  edicts ;  because  every  man  in  England 
is,  in  judgment  of  law,  party  to  tiie  making  of  an  act  of  par- 
liament, being  present  thereat  by  his  representatives.  How- 
ever, a  copy  thereof  is  usually  printed  at  the  king's  press  ibr 
the  information  of  the  whole  land.  And  formerly,  before 
the  invention  of  printing,  it  was  used  to  be  published  by  the 

y  St,  PaH,  9  JEfrn.  IK  in  Fryn,  4  InsL  28.  29.     *  D*ewi»'s  Jourti.  5S. 
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slieriflT  of  every  county ;  the  king^s  writ  being  sent  to  him  at 
the  end  of  every  session,  together  with  a  transcript  of  all  die 
[  1S6  ]  acts  made  at  diat  session,  commanding  him,  *^  uL  sUUuia  iUa^ 
^^  et  omnes  articulos  in  dsdem  contentos,  in  singulis  locis  ubi  expe^ 
"  dire  videritf  publice  proclamari^  etjtrmiter  teneri  et  obsenxni 
**  faciatr  And  the  usage  was  to  proclaim  them  at  his  coun^ 
court,  and  there  to  keep  them,  that  whoever  would,  might 
read  or  take  o^ies  thereof;  which  custom  continued  till  the 
reign  of  Henry  the  seventh*. 

An  act  of  parliament,  thus  made,  is  the  exercise  of  the 
highest  authority  that  this  kingdom  acknowledges  upon  earth. 
It  hath  power  to  bind  every  subject  in  the  land,  and  the  do- 
minions thereunto  belonging;  nay,  even  the  king  himsell^ 
if  particularly  named  therein.  And  it  cannot  be  altered^ 
amended,  dispensed  with,  suspended,  or  repealed,  but  in  the 
same  forms  and  by  the  same  authority  of  parliament :  for  it  is 
a  maxim  in  law,  that  it  requires  the  same  strength  to  dissolve 
as  to  create  an  obligation.  It  is  true  it  was  formerly  held 
that  the  king  might  in  many  cases  dispense  with  penal  star 
tntes** :  but  now  by  statute  1  W.  &  M.  st  2.  c.2.  it  is  declared, 
that  the  suspending  or  dispensing  with  laws  by  regal  authority, 
without  consent  of  parliament,  is  illegal. 

VIL  Theuk  remains  only,  in  the  seventh  and  last  place» 
to  add  a  word  or  two  concerning  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  dissolved. 

An  adjournment  is  no  more  than  a  continuance  of  the  ses- 
sion from  one  day  to  another,  as  the  word  itself  signifies : 
and  this  is  done  by  tlie  authority  of  each  house  separately 
every  day ;  and  sometimes  for  a  fortnight  or  a  month  together, 
tt*  at  Christmas  or  Easter,  or  upon  other  particular  occasions. 
Hut  the  adjournment  o'f  one  house  is  no  adjoummadt  of  the 
^^mr  *.  It  hath  also  been  usual,  when  his  majesty  hath  signi- 
"*^'  hlM  pleasure  that  both  or  either  of  the  houses  should  ad- 
V^^^fn  ihttuiielves  to  a  certain  day,  to  obey  the  king's  pleasure 
•*'  **«"IM,  and  to  adjourn  accordingly  ^    Otherwise,  besides 

*   Jf*  ^'*^^'    Bacon,  Elem.         «  Com.  Jouni.  jMMm :  e. f .  1  1J«a. 

157S,     5Apiilie04.    4jttii.HNov. 
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the  indecorum  of  a  refusal,  a  prorogation  would  assuredly 
follow  :  which  would  often  be  very  inconvenient  to  both  pub-  [  187  ] 
lie  and  private  business.  For  prorogation  puts  an  end  to  the 
session ;  and  then  such  bills  as  are  only  begun  and  not  per- 
fected, must  be  resumed  de  novo  (if  at  all)  in  a  subsequent 
session :  whereas,  after  an  adjournment,  all  things  continue 
in  the  same  state  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  without  any  fresh  commencement. 

A  PROROGATION  is  the  continuance  of  the  parliament  from 
one  session  to  another,  as  an  adjournment  is  the  continuation 
of  the  session  from  day  to  day.  Hiis  is  done  by  the  royal 
authority,  expressed  either  by  the  lord  chancellor  in  his  ma- 
jesty's presence,  or  by  commission  from  the  crown,  or  fre- 
quently by  proclamation.  Both  houses  are  necessarily 
prorogued  at  the  same  time ;  it  not  being  a  prorogation  of 
the  house  of  lords,  or  commons,  but  of  the  parliament.  The 
session  is  never  understood  to  be  at  an  end  until  a  proroga- 
tion ;  though,  unless  some  act  be  passed  or  some  judgment 
given  in  parliament,  it  is  in  truth  no  session  at  all^  And 
formerly  the  usage  was,  for  the  king  to  give  the  royal  assent 
to  all  such  bills  as  he  approved,  at  the  end  of  every  session^ 
and  then  to  prorogue  the  parliament;  though  sometimes  only 
for  a  day  or  two';  afler  which  all  business  then  depending 
in  the  houses  was  to  be  begun  again.  Which. custom  obtained 
so  strongly,  that  it  once  became  a  question^,  whether  giving 
the  royal  assent  to  a  single  bill  did  not  of  course  put  an  end  to 
the  session*  And,  though  it  was  then  resolved  in  the  negative, 
yet  the  notion  was  so  deeply  rooted,  that  the  statute  1  Car.  I. 
c.  7.  was  passed  to  declare,  that  the  king's  assent  to  that  and 
some  other  acts  should  not  put  an  end  to  the  session ;  and,  even 
so  late  as  the  reign  of  Charles  II.,  we  find  a  proviso  frequently 
tacked  to  a  bill'',  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parliament.  But  it  now  seems  to  be 
allowed,  that  a  prorogation  must  be  expressly  made,  in  order 

18  Dec.  1621.    llJul.  16S5.    13  Sept.         '4  Inst.  28.       Hale  of  pari.    38. 
1660.     25  Jul.  1667.     4  Aug.  1685.     Hut.  61. 
24  Feb.l6dl.    21  Jun.  1712.   16  Apr.         '  Com.  Jguro.  21  Oct.  1553. 
1717.      3  Feb.  1741.     10  Dec.  1745  «  Ibid.  21  Nov.  1554. 

21  May  1768.  "  Stat.  12   Car.  II.  c.  1.     iiii  &  23 

Car.  II.  c.l. 
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to  determiiio  the  Ksnon.  And,  if  at  the  lime  rf  ai  octaal 
rdiellioii,  or  immiiient  danger  of  imruaoiiy  the  poibBMnlihdl 
IBS  3  be  separated  bj  ac^onnniient  or  prorog^tioD,  the  king  if  caiH 
powered'  to  call  them  tugether  bj  prodamatioii,  with  fcitectt 
dajrs^  DOtJoe  of  the  time  appointed  far  their  re-«sMaifaliiig.(SS) 

A  DiMOLimoy  is  the  civil  death  of  the  parliament ;  and 
this  may  be  effected  three  ways:  1.  By  the  king^s  wiD,  ex* 
pressed  either  in  person  or  by  representation.     For,  as  the 
king  has  the  sole  i^t  of  convening  the  parliament,  so  also  it 
is  a  branch  of  the  royal  prerogative,  that  he  may  (whenever 
he  pleases)  prorogue  the  parliament  for  a  time,  or  pat  a 
final  period  to  it's  existence.     If  nothing  had  a  right  to  pro- 
rogue or  dissolve  a  parliament  but  itself  it  might  happen  to 
become  perpetual.     And  this  would  be  extremdy  dangeroos, 
if  at  any  time  it  slioold  attempt  to  encroach  upon  the  execu- 
tive power:  as  was  fiitally  experienced  by  the  unfintnnate 
king  Charles  the  first ;  wlui,  having  unadvisedly  passed  an  act 
to  continue  the  parliament  then  in  being  till  sndi  time  as  it 
should  please  to  dissolve  itself  at  last  fell  a  sacrifice  to  that 
inordinate  power,  which  he  himself  had  consented  to  give 
them.     It  is  therefore  extremely  necessary  that  the  crown 
should  be  empowered  to  regulate  the  duration  of  these  assem- 
blies, under  the  limitations  which  the  English  constitution 
has  prescribed :  so  that,  on  the  one  hand,   they  may  fre- 
quently  and  r^uiarly   come  together  for   the  dispatch  of 
business,  and  redress  of  grievances;  and  may  not,  on  the 
other,  even  with  the  consent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconstitutional  length. 

2.  A  PARLIAMENT  may  be  dissolved  by  the  demise  of  the 
crown.  This  dissolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  sovereign  :  for  he  being  con- 
sidered in  law  as  the  head  of  the  parliament,  (caputs  princi- 
pittmj  et  Jlnisj)  that  failing,  the  whole  body  was  held  to  be 

'  Stat  30  Geo.  II.  c.  35. 


(W)  But  now  by  the  37  G.S.  c.l27.,and  S9&40G.5.  CM.,  the  king  may 
Mt  miy  time  by  proclamation  declare,  that  parliament  shall  meet  at  th« 
ripf ration  of  fourteen  days  from  the  date  of  the  proclamation,  to  what- 
«¥«r  period  it  may  »tand  prorogued,  or  adjourned. 
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extinct*  But  the  calling  a  new  parliament  immediately  on 
the  inauguration  of  the  successor. being  found  inconvenient, 
and  dangers  being  apprehended  from  having  no  parliament  in 
being  in  case  of  a  disputed  succession,  it  was  enacted  by  the 
statutes  7&8  W*IILcl5.and  6Ann.c.7.  that  the  parliament 
in  being  shall  continue  for  six  months  after  the  death  of  any  [  189  ] 
king  or  queen,  unless  s€x>ner  prorogued  or  dissolved  by  the 
successor:  that,  if  the  parliament  be,  at  the  time  of  the 
king's  death,  separated  by  adjournment  or  prorogation,  it 
shall  notwithstanding  assemble  immediately :  and  that,  if  no 
parliament  is  then  in  being,  the  members  of  the  last  parlia- 
ment shall  assembly  and  be  again  a  parliament.  (34) 

3.  Lastly,  a  parliament  may  be  dissolved  or  expire  by 
length  of  time.  For  if  either  the  legislative  body  were  per- 
petual; or  might  last  for  the  life  of  the  prince  who  convened 
them,  as  formerly ;  and  were  so  to  be  supplied,  by  occasion- 
ally filling  the  vacancies  with  new  representatives ;  in  these 
cases,  if  it  were  once  corrupted,  the  evil  would  be  past  all 
remedy :  but  when  diflferent  bodies  succeed  each  other,  if  the 
people  see  cause  to  disapprove  of  the  present,  they  may  rectify 
it's  &ults  in  the  next  A  legislative  assembly  also,  which  is 
sure  to  be  separated  again,  (whereby  it's  members  will  them- 
selves become  private  men,  and  subject  to  the  full  extent  of 
the  laws  which  they  have  enacted  for  others,)  will  think  them- 
selves bound,  in  interest  as  well  as  duty,  to  make  only  such 
laws  as  are  good.  The  utmost  extent  of  time  that  the  same 
parliament  was  allowed  to  sit,  by  the  statute  6  W.&M.C.2. 
was  three  years;  after  the  expiration  of  which,  reckoning 
from  the  return  of  the  first  summons,  the  parliament  was  to 
have  no  longer  continuance.  But  by  the  statute  lGeo.I. 
st.2.c38.  (in  order,  professedly,  to  prevent  the  great  and 
continued  expences  of  frequent  elections,  and  the  violent 
heats  and  animosities  consequent  thereupon,  and  for  the  peace 
and  security  of  the  government  then  just  recovering  from  the 


(34)  But  IB  case  of  the  demise  of  the  crown  on  or  after  the  day  ap- 
pointed by  writs  of  summons  previously  issued  for  assembling  a  new  par- 
liament, and  before  it  shall  actually  have  met,  such  new  parliament  shall 
immediately  convene,  and  sit  for  six  months^  unless  sooner  prorogued  or 
dissolved  by  the  successor.  37  G.3.  c.  127. 
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late  rebellion)  diis  term  was  prolonged  to  seven  years:  and, 
what  alone  is  an  instance  of  the  vast  authority  of  parliament, 
the  very  same  house,  that  was  chosen  for  three  years,  oiacted 
i^s  own  continuance  for  seven.  So  that,  as  our  constitution 
now  stan^  the  parliament  must  expire,  or  die  a  natural 
death,  at  the  end  of  every  seventh  year;  if  not  sooner 
sdved  by  the  royal  prerogative. 
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CHAPTER   THE   THIRD. 


OF    THE    KING    AND    HIS    TITLE. 


n^HE  supreme  executive  power  of  these  kingdoms  is 
vested  by  our  laws  in  a  single  person, '  the  king  or 
queen ;  for  it  matters  not  to  which  sex  the  crown  descends : 
but  the  person  entitled  to  it,  whether  male  or  female,  is  im- 
mediately invested  with  all  the  ensigns,  rights,  and  preroga- 
tives of  sovereign  power ;  as  is  declared  by  statute  1  Mar. 

8t3.C.  1. 

In  discoursing  of  the  royal  r^hts  and  authority,  I  shall 
consider  the  king  under  six  distinct  views :  1.  With  regard 
to  his  title.  2.  His  royal  iamily.  3.  His  councils.  -  4>.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  fijist, 
with  r^ard  to  his  title. 

The  executive  power  of  the  English  nation  being  vested 
in  a  single  person,  by  the  general  consent  of  the  people,  the 
evidence  of  which  general  consent  is  long  and  immemorial 
usage,  it  became  necessary  to  the  freedom  and  peace  of  the 
state,  that  a  rule  should  be  laid  down,  uniform,  universal, 
and  permanent;  in  order  to  mark  out  with  precision,  voko 
is  that  single  person,  to  whom  are  committed  (in  subserviencie 
to  the  law  of  the  land)  the  care  and  protection  of  the  com- 
munity ;  and  to  whom,  in  fetum,  the  duty  and  allegiance 
of  every  individual  are  due*  It  is  of  the  highest  importaiioe 
to  the  public  tranquillity,  and  to  the  consciences  of  private 
men,  that  this  rule  should  be  clear  and  indisputable ;  and  our 
constitution  has  not  left  us  in  the  dark  upon  this  material 
oecadion.     It  wiU  therefore  be  the  endeavour  of  this  chapiter 
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to  trace  out  the  constitutional  doctrine  of  the  royal  succession, 
with  that  freedom  and  regard  to  truth,  yet  mixed  with  that 
reverence  and  respect,  which  the  principles  of  liberty  and  the 
dignity  of  the  subject  require. 

The  grand  fundamental  maxim  upon  which  the  Jus  caronaef 
or  right  of  succession  to  the  throne  of  these  kingdoms,  de- 
pends, I  take  to  be  this :  **  that  the  crown  is,  by  common 
**  law  and  constitutional  custom,  hereditary ;  and  this  in  a 
<^  manner  peculiar  to  itself:  but  that  the  right  of  inheritance 
*^  may  from  time  to  time  be  changed  or  limited-by  act  of  par- 
*^  liament ;  under  which  limitations  the  crown  still  continues 
*^  hereditary."  And  this  proposition  it  will  be  the  business  of 
.this  chapter  to  prove,  in  all  it's  branches ;  first,  that  the  crown 
is  hereditary ;  secondly,  that  it  is  hereditary  in  a  manner 
peculiar  to  itself;  thirdly,  that  this  inheritance  b  subject  to 
limitation  by  parliament;  lastly,  that  when  it  is  so  limited,  it 
is  hereditary  in  the  new  proprietor. 

1.  First,  it  is  in  general  hereditary ^  or  descendible  to  the 
next  heir,  on  the  death  or  demise  of  the  last  prc^rietor.  All 
regal  governments  must  be  either  hereditary  or  elective :  and, 
as  I  believe  there  is  no  instance  wherein  the  crown  of  Eng- 
land has  ever  been  asserted  to  be  elective,  except  by  the  regi- 
cides at  the  infamous  and  unparalleled  trial  of  king  Charles  I., 
it  must  of  consequence  be  hereditary.  Yet  while  I  assert  an 
hereditary,  I  by  no  means  intend  a  Jure  dixnno  title  to  the 
throne.  Such  a  title  may  be  allowed  to  have  subsisted  under 
the  theocratic  establishments  of  the  children  of  Israel  in 
Palestine ;  but  it  never  yet  subsisted  in  any  other  country ; 
save  only  so  &r  as  kingdoms,  like  other  human  iabricks,  are 
subject  to  the  general  and  ordinary  dispensations  of  Provi- 
dence. Nor  indeed  have  k  Jure  diiino  and  an  hereditary 
right  any  necessary  connection  with  each  other ;  as  some  have 
very  weakly  imagined.  The  titles  of  David  and  Jehu  were 
equally  Jure  dimno^  as  those  of  either  Solomon  or  Ahab ;  and 
yet  David  slew  the  sons  of  his  predecessor,  and  Jehu  his  pre- 
decessor himself.  And  when  our  kings  have  the  same  warrant 
as  they  had,  whether  it  be  to  sit  upon  the  throne  of  their 
fatiiers,  or  to  destroy  the  house  of  the  preceding  sovereign, 
ihey  will  then,  and  not  before,  possess  the  erown  of  England 
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by  a  rigkt  like  theirs,  immediateli/  derived  from  heaven.  The 
hereditary  right  which  the  laws  of  England  acknowledge^ 
owes  it's  origin  to  the  founders  of  our  constitution,  and  to 
them  only.  It  has  no  relation  to,  nor  depends  upon,  the 
civil  laws  of  the  Jews,  the  Greeks,  the  Romans,  or  any  other 
nation  upon  earth :  the  municipal  laws  of  one  society  having 
no  connection  vnih,  or  influence  upon,  the  fundamental  polity 
of  another.  The  founders  of  our  English  monarchy  might 
perhaps,  if  they  had  thought  proper,  have  made  ^  an  elective 
monarchy :  but  they  rather  chose,  and  upon  good  reason,  to 
establish  originally  a  succession  by  inheritance.  This  has 
been  acquiesced  in  by  general  consent ;  and  ripened  by  degrees 
into  common  law :  the  very  same  title  that  every  private  man  • 
has  to  his  own  estate.  Lands  are  not  naturally  descendible 
any  more  than  thrones:  but  the  law  has  thought  proper,  for 
the  benefit  and  peace  of  the  public,  to  establish  hereditary 
succession  in  the  one  as  well  as  the  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the 
mo^t  obvious,  and  best  suited  of  any  to  the  rational  prin- 
ciples of  government,  and  the  freedom  of  human  nature :  and 
accordingly  we  find  from  history,  that,  in  the  infancy  and 
first  rudiments  of  almost  every  state,  the  leader,  chief  ma* 
gistrate,  or  prince,  hath  usually  been  elective.  And,  if  the 
individuals,  who  compose  that  state,  could  always  continue  true 
to  first  principles,  uninfluenced  by  passion  or  prejudice,  un- 
assailed  by  corruption,  and  unaiyed  by  violence,  elective  suc- 
cession were  as  much  to  be  desired  in  a  kingdom,  as  in  other 
inferior  communities.  The  best,  the  wisest,  and  the  bravest 
man  would  then  be  sure  of  receiving  that  crown,  which  hb 
endowments  have  merited;  and  the  sense  of  an  unbiassed 
majority  would  be  dutifully  acquiesced  in  by  the  few  who  were 
of  different  opinions.  But  history  and  observation  will  inform  £  1 93  ] 
us,  that  elections  of  every  kind  (in  the  present  state  of  human 
nature)  are  too  frequently  brought  about  by  influence,  partiit- 
lity,  and  artifice :  and,  even  where  the  case  is  otherwise,  these 
practices  will  be  often  suspected,  and  as  constantly  charged 
upon  the  successful,  by  a  splenetic  disappointed  minority. 
This  is  an  evil  to  which  all  societies  are  liable ;  as  well  those  of 
a  private  and  domestic  kind,  as  the  great  community  of  the 
public,  which  regulates  and  includes  the  rest.     But  in  the 
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former  there  is  this  advantage  ;  that  such  suspicions,  if  false, 
proceed  no  fitrther  than  jealousies  and  murmurs,  which  time 
will  effectually  suppress  ;  and,  if  true,  the  injustice  may  be 
remedied  by  legal  means,  by  an  appeal  to  those  tribunals  to 
which  every  member  of  society  has  (by  becoming  such) 
virtually  engaged  to  submit  Whereas  in  the  great  and  inde- 
pendent society,  which  every  nation  composes,  there  is  no 
superior  to  resort  to  but  the  law  of  nature ;  no  method  to 
redress  the  infringements  of  that  law  but  the  actual  exertion 
of  private  force.  As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms ;  so.  in  one  and  the  same  nation,  when  the  fun- 
damental principles  of  their  common  union  are  supposed  to  be 
invaded,  and  more  especially  when,  the  ^pointment  of  their 
chief  magisthite  b  alleged  to  be  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  sppetl,  is  that  of  the  (Sod  of 
battles ;  the  only  process  by  which  the  ^peal  can  be  carried 
on,  is  that  of  a  civil  and  intestine  war.  An  hereditary  suc- 
cession to  the  crown  is  therefore  now  established,  in  this 
and  most  other  countries,  in  order  to  prevent  that  periodi- 
cal bloodshed  and  misery,  which  the  history  of  antient 
imperial  Rome  and  the  more  modern  experience  of  Poland 
and  Germany,  may  shew  us  are  the  consequences  of  elective 
kingdoms. 

2.  But,  secondly,  as  to  the  particular  «ode  of  inherit- 
ance, it  in  general  corresponds  with  the  feodal  path  of  de- 
scents, chalked  out  by  the  common  law  in  the  succession  to 
landed  estates;  yet  with  one  or  two  material  exceptions. 
Like  estates,  the  crown  will  descend  lineally  to  the  issue  of  the 
£  194  ]  reigning  monarch;  as  it  did  from  King  John  to  Richard  II., 
through  a  regular  pedigree  of  six  lineal  generations.  As  in 
common  descents,  the  preference  of  males  to  females,  and  the 
right  of  primogeniture  among  the  males,  are  strictly  adhered 
to.  Thus  Edward  V.  succeeded  to  the  crown  in  preference  to 
Richard  his  younger  brother,  and  Elizabeth  his  eldest  sister. 
Like  lands  or  tenements,  the  crown,  on  fisulure  of  the  male 
line,  descends  to  the  issue  female  ;  according  to  the  antient 
British  custom  remarked  by  Tacitus  * :  "  soteni  foeminartm 

*  /fi  tfU»  AgricoUu, 
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^^  duclu  bellare^  et  sexum  in  tmpertis  rum  discemere*'  (1 )  Thus 
Mary  I.  succeeded  to  Edward  VL,  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  VII.,  succeeded  on 
failure  of  the  line  of  Henry  VIII.  his  son.  But,  among  the 
females,  the  crown  descends  by  r^ht  of  primogeniture  to  the 
eldest  daughter  only  and  her  issue ;  and  not,  as  in  common 
inheritances,  to  all  the  daughters  at  once ;  the  evident  necessity 
of  a  sole  succession  to  the  throne  haying  occasioned  the  royal 
law  of  descents  to  depart  from  the  common  law  in  this  re- 
spect ;  and  therefore  queen  Mary,  on  the  death  of  her  brother, 
succeeded  to  the  crown  alone,  and  not  in  partnership  with 
her  sister  Elizabeth.  Again ;  the  doctrine  of  representation 
prevails  in  the  descent  of  the  crown,  as  it  does  in  other  inhe- 
ritances ;  whereby  the  lineal  descendants  of  any  person  de- 
ceased stand  in  the  same  place  as  their  ancestor,  if  living, 
would  have  done.  Thus  Richard  II.  succeeded  his  grandfather 
Edward  III.,  in  right  of  his  father  the  black  prince;  to  the 
exclusion  of  all  his  uncles,  his  grandfather's  younger  children* 
Lastly,  on  failure  of  lineal  descendants,  the  crown  goes  to  the 
next  collateral  relations  of  the  late  king ;  provided  they  are 
lineally  descended  from  the  blood-royal,  that  is,  from  that  royal 
stock,  which  originally  acquired  the  crown.  Hius  Henry  L 
succeeded  to  William  II.,  John  to  Richard  I.,  and  James  I* 
to  Elizabeth ;  being  all  derived  from  the  conqueror,  who  was 
then  the  only  regal  stock.  But  herein  there  is  no  objection  ^ 
(as  in  the  case  of  common  descents)  to  the  succession  of  a  ' 
brother,  an  uncle,  or  other  collateral  relation,  of  the  halfhlood ; 
that  is,  where  the  relationship  proceeds  not  from  the  same 
couple  of  ancestors  (which  constitutes  a  kinsman  of  the  whole  [  195  ] 
blood)  but  from  a  single  ancestor  only;  as  when  two  persons 
are  derived  from  the  same  father,  and  not  from  the  same 


(l)  The  passage  referred  to  is  '  BoucUce^  generis  regii  fceminA  duce  (neque 
emm  texum  m  hnperiis  ditcemunt)  sums^  universi  beUum,'  s.  IS.  In  the 
annals,  l.xiv.s.SS.  Boudicea  is  made  to  say,  toUtum  qmdem  Britanmt 
fcBminarum  ductu  hcUare.  In  this  instance  the  making  up  of  the  citation 
from  different  passages  with  verbal  alterations  is  not  of  much  importance, 
because  it  is  used  merely  in  the  way  of  illnstration ;  but  as  it  is  a  practice 
very  common  with  the  author,  and  b  dangerous,  because  it  can  scarcely 
ever  be  done  without  some  alteration  of  the  sense,  it  seems  proper,  once 
for  all  to  notice  it. 
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mother,  or  vice  versa :  provided  only,  that  Uie  one  ancestor, 
fW>m  whom  both  are  descended,  be  that  irom  whose  vdois  the 
Uood-royal  is  communicated  to  each.  Thus  Mary  I.  inherited 
to  Edward  VI.,  and  Elizabeth  inherited  to  Mary ;  all  children 
of  the  same  &ther,  king  Henry  VIII^  but  all  by  different 
mothers.  (2)  The  reason  of  which  diversity,  between  royal  and 
common  descents,  will  be  better  understood  hereafter,  when 
we  examine  the  nature  of  inheritances  in  generaL 

,  3.  The  doctrine  of  hereditaty  right  does  by  no  means  im- 
ply an  indefeasible  right  to  the  throne.  No  man  will,  I  think, 
assert  this,  that  has  considered  our  laws,  constitution,  and 
history,  without  prejudice,  and  with  any  degree  of  attention. 
It  is  unquestionably  in  the  breast  of  the  supreme  legislative 
authority  of  thb  kingdom,  the  king  and  both  houses  of  par- 
liament, to  defeat  this  hereditary  r^^^  and,  by  particular 
entails,  limitations,  and  provisions,  to  ezdude  the  immediate 
heir,  and  vesldw  inheritance  in  anyone  else.  This b strictly 
coBsommt  to  <var  laws  and  constitution ;  as  may  be  gathered 
from  the  expression  so  frequently  used  in  our  statute  book, 
of  **  the  king^s  majes^,  his  heirs  and  successors."  In  which 
we  may  observe,  that  as  the  word  "heirs"  necessarily  im- 
plies an  inheritance  or  hereditary  right,  generally  subsisting 
in  the  royal  person ;  so  the  word  "  successors,"  distinctly 
taken,  must  imply  that  this  inheritance  may  sometimes  be 


(8)  It  is  not  very  easy  to  say  whether  Mary  and  Elisabeth  took  the 
crown  by  inheritance,  or  special  parliamentary  limitation.  When  the 
ZS  Hen.  8.  c.  1.  passed,  they  had  both  by  a  preceding  statute,  the 
SSH.  8.  c.  7.,  been  declared  illegitimate,  and  not  capable  of  inheriting 
the  crown ;  that  statute,  without  repealing  the  former,  limited  the  succes- 
sion to  them  and  the  heirs  of  thdr  bodies  respectively  under  certain  cir- 
cumstances, and  upon  certain  conditions.  On  the  accession  of  Mary  the 
dausesof  the  SsH.s.  c.7.,by  which  her  illegitimacy  had  been  declared, 
were  repealed  (iM.  st.2.  c.l.)  and  in  1  M.  st.  S.  cl.  she  u  called  the 
*'inheretrix  to  the  imperial  crown,"  but  the  S5H.8.  c.l.  was  not  for- 
BDally  repealed.  Elizabeth  did  not  formally  repeal  the  clauses  of  the 
9SH.8.  C.7.,  which  affected  her  legitimacy;  but  by  the  lElis.  c.J.  she 
was  recognised  as  being  lineally  and  lawfully  descended  of  the  blood  royal 
of  the  realm ;  at  the  same  time,  however,  the  limitation  of  the  crown 
by  the  35H.8.  c.l.  was  expressly  confirmed.  The  inftreoce  firom  the 
whole  seems  to  be,  that  though  neither  of  them  chose  to  rdy  on  the  par- 
liamentary limitation  alone,  neither  thought  it  right  entirely  to  forego  the 
security  which  it  aflbrded. 
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broken  through  ;  or,  that  there  may  be  a  successor,  without 
being  the  heir,  of  the  king.  And  this  is  so  extremely  reason- 
able, that  without  such  a  po^er,  lodged  somewhere,  our  polity 
would  be  very  defective.  For,  let  us  barely  suppose  so  melan- 
choly a  case,  as  that  the  heir  apparent  should  be  a  lunatic, 
an  idiot,  or  otherwise  incapable  of  reigning;  how  miserable 
would  the  condition  of  the  nation  be,  if  he  were  also  inca- 
pable of  being  set  aside !  — It  is  therefore  necessary  that  this 
power  should  be  lodged  somewhere :  and  yet  the  inheritance 
and  regal  dignity  would  be  very  pi:ecarious  indeed,  if  this 
power  were  expressly  and  avowedly  lodged  in  the  hands  of  the 
subject  only,  to  be  exerted  whenever  prejudice,  caprice,  or 
discontent  should  happen  to  take  the  lead.  Consequently  it  [  196  ] 
can  no  where  be  so  properly  lodged  as  in  the  two  houses  of 
parliament,  by  and  with  the  consent  of  the  reigning  king; 
who,  it  is  not  to  be  supposed,  will  agree  to  any  thing  impro- 
perly prejudicial  to  the  rights  of  his  own  descendants.  And 
therefore  in  the  king,  lords,  and  commons,  in  parliament 
asseml^ed,  our  laws  have  expressly  lodged  it. 

4.  But,  fourthly;  however  the  crown  may  be  limited  or 
transferred,  it  still  retains  it's  descendible  quality,  and  be- 
comes hereditary  in  the  wearer  of  it.    ~^And  hence  in  our  law 
the  king  is  said  never  to  die,  in  his  political  capacity ;  though, 
in  common  with  other  men,  he  is  subject  to  mortality  in  his 
natural :    because  immediately  upon  the  natural  death   of 
Henry,  William,  or  Edward,  the  king  survives  in  his  succes- 
sor.    For  the  right  of  the  crown  vests,  eo  inslantej  upon  his 
heir;  either  the  haeres  natus^  if  the  course  of  descent  remains 
unimpeached,  or  the  haeres  Jadus,  if  the  inheritance  be  under 
any  particular  settlement.     So  that  there  can  be  no  interreg" 
Tiumg   but,   as  sir  Matthew  Hale^  observes,    the  right  of 
sovereignty  is  fully  invested  in  the  successor  by  the  very  de- 
scent of  the  crown.     And  therefore,  however  acquired,  it 
becomes-  in  him  absolutely  hereditary,  unless  by  the  rules  of 
the  limitation  it  is  otherwise  ordered  and  determined.     In  the 
same  manner  as  landed  estates,  to  continue  our  former  com- 
parison, are  by  the  law  hereditary,  or  descendible  to  the  heirs 
of  the  owner ;  but  still  there  exists  a  power,  by  which  the 

•»  1  Hist.  P.  C.  61. 
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property  of  those  lands  may  be  transferred  to  another  person. 
If  this  transfer  be  made  sunply  and  absolutely^  the  lands  will 
be  hereditary  m  the  new  owner^  and  descend  to  his  heir  at 
law ;  but  if  the  transfer  be  clogged  with  any  limitations,  con- 
ditions, or  entails,  the  lands  must  descend  in  that  channel, 
so  Umited  and  prescribed,  and  no  other. 

In  these  four  points  consists,  as  I  take  it,  the  constitutional 
notion  of  hereditary  right  to  the  throne;  which  will  ^be  still 
ferther  elucidated,  and  made  dear  beyond  all  dispute,  from  a 
[  197  ]  short  historical  view  of  th$  successions  to  the  crown  of  Eng- 
land, the  doctrines  of  our  antient  lawyers,  and  the  several 
acts  of  parliament  that  have  from  time  to  time  been  made,  to 
create,  to  declare,  to  confirm,  to  limit,  or  to  bar  the  heredi- 
tary title  to  the  throne.  And  in  the  pursuit  of  this  inquiry 
we  shall  find,  that  fix>m  the  days  of  Egbert,  the  first  sole 
monarch  of  this  kingdom,  even  to  the  present,  the  four  car- 
dinal maxims  above-mentioned  have  ever  been  held  the  con- 
stitutional canons  of  succession.  It  is  true,  the  succession, 
through  fraud,  or  force,  or  sometimes  through  necessity,  when 
in  hostile  times  the  crown  descended  on  a  minor  or  the  like, 
.has  been  very  irequently  suspended;  but  has  generally  at 
last  returned  back  into  the  old  hereditary  channel^  though 
sometimes  a  very  considerable  period  has  intervened.  And, 
even  in  those  instances  where  the  succession  has  been  vio- 
lated, the  crp¥ni  has  ever  been  looked  upon  as  hereditary  in 
the  wearer  of  it.  Of  which  the  usurpers  themselves  were  so 
sensible,  that  they  for  the  most  part  endeavoured  to  vamp  up 
some  feeble  shew  of  a  title  by  descent,  in  order  to  amuse  the 
pec^le  while  they  gained  the  possession  of  the  kingdom. 
And,  when  possession  was  once  gained  they  considered  it  as 
the  purchase  or  acquisition  of  a  new  estate  of  inheritance,  and 
transmitted  or  endeavoured  to  transmit  it  to  their  o¥ni  pos- 
terity, by  a  kind  of  hereditary  right  of  usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in  pos- 
session of  the  throne  of  the  West  Saxons,  by  a  long  and  un- 
disturbed descent  from  his  ancestors  of  above  three  hundred 
years.  How  his  ancestors  acquired  their  title^  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not 
much  to  enquire ;  and  is  indeed  a  point  of  such  high  anti- 
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quity,  AS  must  render  all  inquiries  at  best  but  plausible  guesses. 
His  right  must  be  supposed  indisputably  good,  l>ecausewe. 
know  no  better..  The  other  kingdoms  of  the  heptarchy  he 
acquired,  some  by  consent,  but  most  by  a  voluntary  submis- 
sion. And  it  is.an  established  maxim  in  civil  polity,  and  the 
law  of  nations,  that  when  one  country  is  united  to  another  in 
such  a  manner,  as  that  one  keeps  it's  government  and  estates, 
and  the  other  loses  them ;  the  latter  entirely  assimilates  with, 
or  is  melted  down  in  the  former,  and  must  adopt  it's  laws  and  [  198  ] 
customs  S  And  in  pursuance  of  this  maxim  there  hath  ever 
been,  since  the  union  of  the  heptarchy  in  king  Egbert,  a  ge* 
neral  acquiescence  under  the  hereditary  monarchy  of  the  West 
Saxons,  through  all  the  united  kingdoms.  (3) 

From  f^bert  to  the  death  of  Edmund  Ironside,  a  period 
of  above  two  hundred  years,  the  crown  descended  regularly^ 
through  a  succession  of  fifteen  princes,  without  any  deviation 
or  interruption :  save  only  that  the  sons  of  king  Ethelwolf. 
succeeded  to  each  other  in  the  kingdom,  without  regard  to 
the. children  of  the  elder  branches,  according  to  the  rule,  of 
succession  prescribed  by  their  &ther,  and  confirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Danish  invasions:  and 
also  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
times  being  very  troublesome  and  dangerous.  .  But  this  was 
with  a  view  to  preserve,  and  not  to  destroy,  the  succession ; 
and  accordingly  Edwy  succeeded  him.  (4) 

■ 

King  Edmund  Ironside  was  obliged,  by  the  Iiostile  irrup- 
tion of  the  Danes^  at  first  ta  divide  his  kingdom  with  Canute 
king  of  Denmark ;  and  Canute,  after  his  death,  seized  the 
whole  of  it,  Edmund's  sons  being  driven  into  foreign  coun- 
tries.    Here  the  succession  was  suspended  by  actual  force, 

c  Puff.  L.  of  N.  and  N.  b.8.  c.l2.  §  6. 


( J)  See  Mr.  Turner's  History  of  the  Anglo-Saxons  for  an  interesting  ac- 
count of  all  that  is  known  relative  to  Egbert,  and  an  examination  of -the 
tradition  that  he  united  all  England  under  his  sway,  and  intitled  himself 
king  of  England.    Book  iu.  ch.  1 1 . 

(4)  There  were  some  other  exceptions;  Athelstan  and  Edmund  Ironside 
were  both  illegitimate  sons,  and  both  took  the  crown  while  they  had  lc;gU 
timate  brothers  living. 

VOL.  I.  1* 
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and  a  new  family  introduced  upon  the  throne :  in  whom  how- 
ever this  new-acquired  throne  continued  hereditary  for  three 
reigns ;  when,  upon  the  death  of  Hardiknute»  the  ahtiefit  Smon 
line  was  restored  in  the  person  of  Edward  the  Confessor. 

He  was  not  indeed  the  true  heir  to  the  crown,  being  the 
younger  brother  of  king  Edmund  Ironside,  who  had  a  son 
Edward,  simamed  (from  his  exile)  tlie  outlaw,  still  living.  (5) 
But  this  son  was  then  in  Hungary ;  and,  the  English  havii^ 
just  shaken  off  the  Danish  yoke,  it  was  necessaiy  that  some- 
body on  the  spot  should  mount  the  throne ;  and  the  Confessor 
C  199  3  ^i^as  t)ie  next  of  the  royal  line  then  in  England.  On  his 
decease  without  issue,  Harold  II.  usurped  Uie  throne,  and 
dmost  at  the  same  instant  came  on  the  Norman  invasion : 
the  r^t  to  the  crown  being  all  the  time  in  Edgar,  simamed 
Atheling  (which  signifies  in  the  Saxon  langtiage  illustrious^  or 
of  royal  blood),  who  was  the  son  of  Edward  the  outlaw,  and 
grandson  df  Edmund  Irpnside ;  or,  as  Matthew  Paris '  well 
expresses  the  sense  of  our  old  constitution,  ^  Edmmubu  autem 
<<  latusferreumj  rex  naturalis  de  stitrpe  regum^  germit  Edwar- 
^  dum :  et  JBdwardus  gentsit  Edgarum^  cm  de  jure  debebatur 
**  regnum  AngUn%an** 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  Confessor ;  a  grant 
which,  if  real,  was  in  itself  utterly  invalid ;  because  it  was 
made,  as  Harold  well  observed  in  his  reply  to  William's  de- 
mand «,  "  absque  getierali  senatus^  et  populi  converUu  et  edictoT 
which  also  very  plainly  implies,  that  it  then  was  genehdly 
,  understood  that  the  king,  with  consent  of  the  general  council, 
might  dispose  of  the  crown  and  change  the  line  of  succes- 
sion. (6)     William's  title  however  was  altogether  as  good  as 

<A.DAOes.  •  VrUlkm  of  Malmab. 

(5)  Edward  the  Confestor  being  thejegitiuutte  ton  of  Ethelred  the  Uo- 
ready,  and  having  been  superseded  by  hb  iil^timate  brother  Edmund,  was 
the  true  heir  to  the  crown,  at  least  in  preference  to  Edmund,  or  any  child 
ofhif. 

(6)  Perhaps  it  also  as  plainly  implies,  what  the  coronation  service,  and 
other  documents,  together  with  the  reason  of  the  thiiag»  raise  a  strong  pre- 
nttiiption  of,  that  at  this  time  the  crown  was  partly  elective,  elective  with  a 
restriction  to  one  family,  and  a  preference  of  primogeniture  and  legitimaey. 
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Harold's,  he  being  a  mere  private  subject,  and  an  utter 
stranger  to  the  royal  blood.  Edgar  Atheling's  undoubted 
right  was  overwhelmed  by  tlie  violence  of  the  times ;  though 
irequently  asserted  by  the  English  nobility  after  the  conquest, 
till  such  time  as  he  died  without  issue :  but  all  their  attempts 
proved  unsuccessful,  and  only  served  the  more  firmly  to  es- 
tablish the  crown  in  the  family  which  had  newly  acquired  it. 

This  conquest  then  by  William  of  Normandy  was,  like  that 
of  Canute  before,  a  forcible  transfer  of  the  crown  of  England 
into  a  new  family ;  but,  the  crown  being  so  transferred,  all 
the  inherent  properties  of  the  crown  were  with  it  transferred 
also.  For,'  the  victory  obtained  at  Hastings  not  being'  a 
victory  over  the  nation  collectively,  but  only  over  the  person 
of  Harold,  the  only  right  that  the  conqueror  could  pretend 
to  acquire  thereby,  was  the  right  to  possess  the  crown  of 
England,  not  to  alter  the  nature  of  the  government.  And 
therefore  as  the  En^ish  laws  still  remained  in  force,  he  must  [  200  ] 
necessarily  take  the  crown  subject  to  those  laws,  and  witli 
all  it's  inherent  properties ;  the  first  and  principal  of  which 
was  it's  descendibility.  Here  then  we  must  drop  our  race  of 
Saxon  kings,  at  least  for  a  while,  and  derive  our  descents 
from  William  the  conqueror  as  from  a  new  stock,  who  ac- 
quired by  right  of  war  (such  as  it  is,  yet  still  the  det-nier  resot-t 
of  kings)  a  strong  and  undisputed  title  to  the  inheritable  crown 
of  Ekigland. 

Accordingly  it  descended  from  htm  to  his  sons  William  11. 
and  Henry  I.  Robert,  it  must  be  owned,  his  eldest  son,  was 
kept  out  of  possession  by  tlie  arts  and  violence  of  his  brethren; 
who  perhaps  might  proceed  upon  a  notion,  which  prevailed 
for  some  time  in  the  law  of  descents,  (though  never  adopted 
as  the  rule  of  public  succession  *,)  that  when  the  eldest  son  was 
already  provided  for,  as  Robert  was  constituted  duke  of  Nor- 
mandy by  his  father's  will,)  in  such  a  case  the  next  brother 
was  entitled  to  enjoy  the  rest  of  their  father's  inheritance. 
But,  as  he  died  without  issue,  Henry  at  last  had  a  good  title 
to  the  throne,  whatever  he  might  have  at  first 

•  Hide.  Hnt.C  L.  c.H.  SekL  mriew    •  See  Lord  Lyttlcton*s  Lir«  oT  Hm.ll. 
of  tithes,  C.8.  Vol.  I.  p. 467. 
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SiLPHLK  of  Blots,  who  succeeded  him,  was  indeed  the 
of  die  oonqoenM*,  by  Adelicia  his  daughter,  and 
tlie  ihroiie  by  a  feeble  kind  of  hereditary  right :  not 
as  bein^  the  nearest  of  the  male  line,  but  as  the  nearest  male 
of  tlie  blood  royal,  excepting  his  elder  brother  Theobald ; 
irim  v«s  earl  of  Blois,  and  therefore  seems  to  have  waived, 
as  he  certunlj  never  insisted  on,  so  troublesome  and  preca* 
riotts  a  daim.  The  real  right  was  in  the  empress  Matilda  or 
Maud,  the  daughter  of  Henry  I.;  the  rule  of  succession  being 
(where  woman  are  admitted  at  all)  that  the  daughter  of  a  son 
shall  be  preferred  to  the  son  of  a  daughter.  (7)  So  that 
Stephen  was  little  better  than  a  mere  usurper ;  and  therefore 
he  rather  chose  to  rely  on  a  title  by  election  \  while  the  em- 
[  201  ]  press  Maud  did  not  fail  to  assert  her  hereditary  right  by  the 
sword ;  which  dispute  was  attended  with  various  success,  and 
ended  at  last  in  the  compromise  made  atWallingfbrd,  that 
Stephen,  should  keep  the  crown,  but  that  Henry  the  son  of 
Maud  should  succeed  him ;  as  he  afterwards  accordingly  did. 

Henrt,  the  second  of  that  name,  was  (next  after  his  mo* 
ther  Matilda)  the  undoubted  heir  of  William  the  conqueror ; 
but  he  had  also  another  connexion  in  blood,  which  endeared 
him  still  farther  to  tlie  English.  He  was  lineally  descended 
from  Eklmund  Ironside,  the  last  of  the  Saxon  race  of  here- 
ditary kings.  For  Edward  the  outlaw,  the  son  of  Edmund 
Ironside,  hnd  (besides  Ekigar  Atheling,  who  died  without  issue) 
u  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland ;  and  in  her  the  Saxon  hereditary  right  resided. 
By  Malcolm  she  had  several  children,  and  among  the  i^est 
Matilda  the  wife  of  Henry  I.,  who  by  him  had  the  empress 
Maud,  the  mother  of  Henry  II.     Upon  which  account  the 

^  **  Ego  SUphuHU*  J)^  gmtiit  asiensu     Hagusuld.    314.      Hearne   ad    GuU. 
'  *  cltri  et  jiopuii  in  rrgtm  Anghrum  eiec^     Nmbr.  711.) 
•*  hit,  .J-c.**     {CnH,  A,  />.  11 36.  llJc.  de 


(7)  It  appenrs  that  Stephen  pretended  to  dbpute  Matilda'f  legitimacy 
on  account  of  a  supposed  nullity  in  her  mother's  marriage.  Her  mother 
had  worn  the  veil  in  tlie  nunneries  of  Wilton  and  Rumtey,  and  this  occa- 
ftioned  a  question  before  her  espousals  whether  she  could  lawfully  contract 
inamagc ;  but  a  council  held  by  the  archbishop  at  Lambeth,  upon  proof 
that  tlie  had  taken  no  vows,  pronounced  her  at  liberty  to  dispose  of  herself 
AS  ^r  plcn^d.    See  Lord  Lytt.  H.«.  B.l 
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Saxon  line  is  in  our  histories  frequently  said  to  have  been 
restored  in -his  person:  though  in  reality  that  right  subsisted 
in  this  smis  of  Malcolm  by  queen  Margaret ;  king  Henry's  best 
title  being  as  heir  to  the  conqueror.  (8) 

0 
I 

From  Henry  II.  the  crown .  descended  to  his  eldest  son 
Richard  I.,  who  dying  childless,  the  right  vested  in  his  nephew 
Arthur,  the  son  of.  Geoffrey  his  next  brotlier:  but  John,  the 
youngest  son  of  king  Henry,  seized  the  throne ;  claiming,  as 
appears  from  his  charters,  the  crown  by  hereditary  right  * : 
that  is  to  say,  he  was  next  of  kin  to  the  deceased  king,  being 
his  surviving   brother:    whereas   Arthur  was   removed    one 
degree  farther,  being  his  brother's  son,   though  by  right  of 
representation  he  stood  in  the  place  of  his  father  Geoffrey. 
And  however  flimsy  this  title,  and  those  of  William  Rufus 
and  Stephen  of  Blois,  may  appear  at  this  distance  to  us,  after 
the  law  of  descent  hath  now  Ijeen  setded  for  so  many  centu- 
ries, they  were  sufficient  to  puzzle  the  understandings  of  our 
brave,  but  unlettered  ancestors.     Nor  indeed  can  we  wonder    [  202  3 
at  the  number  of  partizans,  who  espoused  the  pretensions  of 
king  John  in  particular ;  since  even  in  the  reign  of  hiis  father 
king  Henry  II.,  it  was  a  point  undetermined  ^ ;  whether,  even 
in  common  inheritances,  the  child  of  an  elder  brother  should 
succeed  to  the  land  in  right  of  representation,  or  the  younger 
surviving  brother  in  right  of  proximity  of  blood.     Nor  is  it 
to  this  day  decided  in  the  collateral  succession  to  the  fiefs  of 
the  empire,  whether  the  order  of  the  stocks,  or  the  proximity 
of  degree,  shall  take  place  *^.     However,  on  the  death  of  Ar- 
thur and  his  sister  Eleanor,  without  issue,  a  clear  and  indis- 
putable title  vested  in  Henry  III.  the  son  of  John  :  and  from 
him  to  Richard  the  second,  a  succession  of  six  generations, 
the  crown  descended  in  the  true  hereditary  line.     Under  one- 
of  which  race  of  princes^  we  find  it  declared  in  parliament, 
"  that  the  law  of  the  crown  of  England  is,  and  always  hath 

'  " —  Regni  AngUae;  quod  nobis  jure      j  Glanv.  /.7.  c.S. 
^<  comjtetit  fuxfredUario."     Spelm.  Hist.      ^  Mod.  Un.  Hist.  ixx.  512. 
n.  Joh^apud  Wilkins,  354.  '  Stot.  25  Bdw.  III.  st.  2. 

(s)  Henry  the  second  crowned  his  eldest  son  Henry  (wha  died  before 
him)  in  his  life-time,  another  strong  circumstance  to  show  in  how  unsettled 
and  precarious  a  stiite  was.  the  right  of  hereditary  succession  iu  his  age. 
See  Lord  Lytt.  Book  iii... 

P  3 


S20?  THE  RIGHTS  Bqok  I. 

<<  been,  that  the  children  of  the  king  oi*  England,  whe^r 
^*  born  in  England  or  elsewhere,  ought  to  bear  the  inberitp 
^  ance  after  the  deatli  of  their  ancestors.  Which  law  our 
«  sovereign  lord  the  king,  the  prelates,  earls,  and  barons,  and 
**  other  great  men,  together  with  all  the  commons  in  parlia- 
**  ment  assembled,  do  approve  and  affirm  for  ever.'' 

Upon  Richard  the  second's  resignation  of  the  crown,  he 
having  no  children,  the  right  resulted  to  the  issue  of  his  grand- 
&ther  Eklward  III.  That  king  had  many  children,  besides 
his  eldest,  Eklward  the  black  prince  of  Wales,  the  father  of 
Richard  II.:  but  to  avoid  confusion  I  shall  only  mention  three ; 
William  his  second  son,  who  died  without  issue ;  Lionel,  duke 
of  Clarence,  his  third  son ;  and  John  of  Qant,  duke  of  Lan- 
caster, his  fourth.  By  the  rules  of  succession  therefore  the 
posterity  of  Lionel  duke  of  Clarence  were  entitled  to  the 
throne  upon  die  resignation  of  king  Richard;  and  had  ac- 
cordingly been  declared  by  the  king,  many  years  before,  the 
presumptive  heirs  of  the  crown :  which  declaration  was  also 
confirmed  in  parliament  °*.  But  Henry  duke  of  Lancaster, 
the  son  of  John  of  Gant,  having  then  a  large  army  in  the 
[  803  3  kingdom,  the  pretence  of  raising  which  was  to  recover  his 
patrimony  from  the  king,  and  to  redress  the  grievances  of  the 
subject,  it  was  impossi))le  for  any  other  tid^  to  be  asserted 
with  any  safety;  and  he  became  king  under  the  title  of 
Henry  IV.  But  as  sir  Matthew  Hale  remarks  ",  though  the 
people  unjustly  assisted  Henry  IV.  in  his  usurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  be  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  to  do  ^,)  but  as  a  successor,  descended  by  right  line 
of  the  blood  royal ;  as  appears  from  the  rolls  of  parliament 
in  those  times.  And  in  order  to  this  he  set  up  a  shew  of  two 
titles :  the  one  upon  the  pretence  of  being  the  first  of  tlie 
blood  royal  in  tlie  entire  male  line,  whereas  the  duke  of  Clar- 
ence left  only  one  daughter,  Philippa;  ft*om  which  female 
branch,  by  a  marriage  with  Edmond  Mortimer  earl  of  March, 
the  house  of  York  descended ;  the  other,  by  reviving  an  ex- 

'"  8«ndronl*8  general  hitt.946.  (9)  ®  Seld.  tit.  Hoo.l.  S. 

-  Hl«t.  C.  L.  C.5. 


(f>)  Set*  iil»o  jIu»ld. 
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ploded  rumour,  first  propagated  by  John  of  Gant,  that  Ed-> 
mond  eaii  of  Lancaster  (to  whom  Henry's  mother  was  heiress) 
was  in  reality  the  dder  brother  of  king  Edward  I. ;  though 
his  parents,  on  account  of  his  personal  deformity,  had  im-. 
posed  him  on  the  world  for  the  younger;  and  therefore 
Henry  would  be  entitled  to  the  crown,  either  as  successor  to 
Richard  II.9  in  case  the  entire  male  line  was  allowed  a  pre-« 
ference  to  the  female,  or,  even  prior  to  that  unfortunate  prince,- 
if  the  crown  could  descend  through  a  female,  while  an  entire 
male  line  was  existing. 

However,  as  in  Edward  the  third's  time  we  find  tlie  par* 
liament  approving  and  afiirming  the  law  of  the  crown,  as  be* 
fore  stated,  so  in  the  reign  of  Henry  IV.  they  actually  exerted 
llieir  right  of  new-settling  the  succession  to  the  crown.  Aiid 
this  was  done  by  the  statute  7  Hen.  IV.  c2.  whereby  it  is 
enacted,  ^*  that  the  inheritance  of  the  crown  and  realms  of 
**  England  and  France,  and  all  other  the  king's  dominions, 
*^  shall  be  set  and  remain  ^  in  the  person  of  our  sovereign  lord 
**  the  king^  and  in  the  heirs  of  his  body  issuing ;"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  issuing,  with  remainder  to  lord  [  20i  ] 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  sons,  and 
the  hdrs  of  their  bodies  respectively :  which  is  indeed  nothing 
more  than  the  law  would  have  done  before,  provided  Henry 
the  fourth  had  been  a  rightful  king.  It  however  serves  to 
shew  that  it  was  then  generally  understood,  that  the  king  and 
parliament  had  a  right  to  new-model  and  regulate  the  succes- 
sion to  Uie  crown :  and  we  may  also  observe,  with  what  cau- 
tion and  delicacy  the  parliament  then  avoided  declaring  any 
sentiment  of  Henry's  original  title*  However,  sir  Edward 
Coke  more  than  once  expressly  declares  \  that  at  the  time  of 
passing  this  act  the  right  of  the  crown  was  in  the  descent  from 
Philippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  descended  regularly  from  Hen- 
ry IV.  to  his  son  and  grandson  Henry  V.  and  VL ;  in  the 
latter  of  whose  reigns  the  house  of  York  asserted  their  dormanjt 

'"  a^U  m^  €t  demoergit,  'f  4  Inst.  37.  iOS. 
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title ;  and,'  after  eiilbruing  the  kingdom  in  blood  and  confusion 
tar  seven  years  together,  at  last  established  it  in  the  person'  of 
Exlward  IV.  At  his  accession  to  the  throne^,  after  a  breach 
of  the  succession  that  continued  for  three  descents,  and  above 
threescore  years^  the  distinction  of  a  king  de  Jure  and  a  king 
de  facto  began  to  be  first  taken ;  in  order  to  indemnify  such 
as  had  submitted  to  the  late  establishment,  and  to  provide  for 
the  peace  of  tlie  kingdom  by  confirming  all  honours  conferred 
and  all  act^  done,  by  those  who  were  now  called  the  usurpers, 
not  tending  to  the  disherison  of  the  rightftil  heir.  In  statute 
I  Edw.IV.  c.l.  the  three  Henries  are  stiled,  <<  late  kings  of 
*<  England  successively  in  dede,  «id  not  of  ryght"  And,  in  all 
the  charters  which  I  have  met  with  of  king  Edward,  where- 
ever  he  hits  occasion  to  speak  of  any  of  the  line  of  Lancaster, 
he  calb  them  "  nuper  defacto^  et  mm  dejure^  reges  Angliae.** 

Edward  IV.  left;  two  sons  and  a  daughter^  the  eldest  of 
which  sott^  king  Edward  V.,  enjoyed  the  regal  dignity  for  a 
very  short  time,  and  was  then  deposed  by  Richard  his  unna- 
tural unde,  who  immediatdiy  usurped  the  royal  dignity ; 
having  previously  insinuated  to  the  populace  a  suspicion  of 
bastardy  in  the  children  of  Edward  IV.,  to  make  a  shew  of 
r  205  3  some  hereditary  title :  aftier  which  he  is  generally  believed  to 
have  murdered  his  two  nephews,  upon  whose  death  the  right 
of  the  crown  devolved  to  their  sister  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III.  gave  occasion  to 
Menry  earl  of  Richmond  to  assert  his  title  to  the  crown.  A 
title  the  most  remote  and  unaccountable  that  was  ever  set  up, 
and  which  nothing  could  have  given  success  to,  but  the  uni- 
versal detestation  of  the  then  usurper  Richard.  For,  besides 
t  that  he  claimed  under  a  descent  from  John  of  Gant,  whose 

title  was  now  exploded,  the  claim  (such  as  it  was)  was  through 
John  earl  of  Somerset,  a  bastard  son,  begotten  by  John  of 
Gant  upon  Catherine  Swinford.  It  is  true,  that  by  an  act 
of  parliament,  20  Ric.  II.,  this  son  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and  dignities, 
as  if  he  had  been  born  in  wedlock :  but  still  with  an  express 
reservation  of  the  crown,  «  cxcepta  dignitaU  regali  ^' 

'  4liist.d6. 
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Noi* WITHSTAND!  NO  all  this,  immediately  afler  the  battle  of 
Bosworth-field^  he  assumed  the  regal  dignity;  the  right  of 
the  crown  then  being,  as  sir  Edward  Coke  expressly  declares  % 
in  Elizabeth,  eldest  daughter  of  Edward  IV. :  and  his  pos- 
session was  established  by  parliament,  holden  the  first  yeAr 
of  his  reign.  In  the  act  for  which  purpose,  the  parliament 
seems  to  have  copied  the  caution  of  their  predecessors  in  the 
reign  of  Henry  IV. :  and  therefore  (as  lord  Bacon,  the  histo- 
rian of  this  reign,  observes)  carefully  avoided  any  recognition 
of  Henry  VII.'s  right,  which  indeed  was  none  at  all ;  and  the 
king  would  not  have  it  by  way  of  new  law  or  ordinance, 
whereby  a  right  might  seem  to  be  created  and  conferred  upon 
him ;  and  therefore  a  middle  way  was  rather  chosen,  by  way 
(as  the  noble  historian  expresses  it)  of  establishment^  and  that 
under  covert  and  indifferent  words,  <<  that  the  inheritance  of 
*^  the  crown  should  resty  remain^  and  abide  in  king  Henry  VII. 
"  and  the  heirs  of  his  body :"  thereby  providing  for  the  fu- 
ture, and  at  the  same  time  acknowledging  his  present  posses- 
sion ;  but  not  determining  either  way,  whether  that  possession 
was  dejure  or  de facto  merely.  However,  he  soon  after  mar-  [  266  ] 
ried  Elizabeth  of  York,  the  undoubted  heiress  of  the  con- 
queror, and  thereby  gained  (as  sir  Edward  Coke  declares^) 
by  much  his  best  title  to  the  crown.  (10)  Whereupon  the  act 
made  in  his  favour  was  so  much  disregarded,  that  it  never  was* 
printed  in  our  statute  books. 

Henry  the  eighth,  the  issue  of  this  marriage,  succeeded  to 
the  crown  by  clear  indisputable  hereditary  right,  and  trans- 
mitted it  to  his  three  children  in  successive  order.  -  But  in 
his  reign  we  at  several  times  find  the  parliament  busy  in  re-, 
gulating  the  succession  to  the  kingdom.  And,  first,  by  sta- 
tute 25  Henry  VIIL  c.l2.  which  recites  the  mischiefs  which 
have  and  may  ensue  by  disputed  titles^  because  no,  perfect  and 
substantial  provision  hath  been  made  by  law  concerning  the 
succession ;  and  then  enacts,  that  the  crown  shall  be  entailed 
to  his  majesty,  and  the  sons  or  heirs  male  of  his  body ;  and 
in  default  of  such  sons  to  the  lady  Elizabeth  (who  is  declared 

•  IhUL  37.  *  4  Ingt.  37. 

* 

(10)  And  yet  it  is  difficult  to  see  what  title  to  the  crofi^n  he  could  Jmve 
gained  by  marrying  the  rightful  queen. 
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to  be  Ihe  king's  eldest  issue  female,  in  exckision  pf  the  lady 
Mkpfi  on  account  of  her  supposed  illegitimacy,  by  the  divoroe 
of  ber  mother  queen  Catherine)  and  to  the  lady  Elizabeth's 
heirs  of  her  body;  and  so  on  from  issue  female  to  issue  female^ 
and  the  heirs  of  their  bodies,  by  course  of  inheritance  accord- 
ing to  their  ages,  as  the  crcnm  of  England  hath  been  accustomed 
and  ought  to  go^  \£i  oise  where  there  be  heirs  female  of  the 
same :  and  in  default  of  issue  female,  tbep  to  the  king's  right 
heirs  for  ever.  This  single  statute  is  an  ample  proof  of  all 
the  four  positions  we  at  first  set  out  with. 

But  MpoQ  the  king's  divorce  from  Ann  Bpleyn,  this  statute 
'  was,  with  regard  to  the  settlement  of  the  crown,  repealed  by 
statute  28  Hen.  VIII.  c.7.  wherein  the  lady  Elizabeth  is  also, 
as  well  as  th^  lady  Mary,  bastardized,  and  the  crown  settled 
on  the  kipg's  children  by  queen  Jane  Seymour,  and  his  iiiture 
wives ;  and,  in  defect  of  such  children,  then  with  this  remark- 
able remainder,  to  such  persons  as  the  king  by  letters  patent, 
or  last  will  and  testament,  should  limit  and  appoint  the  siime. 
[  807  ]  A  vast  power ;  but,  notwithstanding,  as  it  was  r^^larly  vested 
in  him  by  the  supreme  legislative  authority,  it  was  therefore 
indisputably  valid.  But  this  power  was  never  carried  into 
execution;  for  by  statute  35  Hen. VIII.  c.l.  the  king's  two 
daughter's  are  Intimated  again,  and  the  crown  is  limited  tp 
prince  Exlward  by  name,  after  that  to  the  lady  Mary,  and  then 
to  the  lady  Elizabeth,  and  the  heirs  of  their  respective  bodies ; 
which  succession  took  effect  accordingly,  being  indeed  no  other 
than  the  usual  course  of  the  law,  with  regard  to  the  descent 
of  the  crown. 

BvT  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  acts  for  limiting  the  stic- 
cession,  by  statute  1  Mar.  st.2.  c.l.  queen  Mary's  hereditary 
right  to  the  tlirone  is  acknowledged  and  recognized  in  tliese 
words :  ^^  the  crown  of  these  realms  is  most  lawfully,  justly, 
**  and  rightly  descended  and  come  to  the  queen's  highness 
**  that  now  is,  being  the  very,  true,  and  undoubted  heir  and 
•*  inheritrix  thereof."  And  again,  upon  the  queen's  marriage 
with  Philip  of  Spain,  in  the  statute  which  settles  the  prelimi- 
naries of  that  n^tch »,  the  hereditary  right  to  the  crown  is 

'  1  Mar.  tt.  3.  c.  8. 
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thvtk  asserted  and  declared :  **  as  touching  the  right  of  the 
*^  queen's  inheritance  in  the  reakn  and  dominions  of  England,  . 
^^  the  children,  whether  male  or  female,  shall  succeed  in  them, 
<<  according  to  the  known  law^,  statutes,  and  customs  of  the 
**  same."  Which  determination  of  the  parliament,  that  the 
succession  shall  continue  in  the  usual  course,  seems  tacitly  to 
imply  a  power  of  new-modelling  and  altering  it,  in  case  the 
legislature  had  thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognized  in 
still  stronger  terms  than  her  sister's ;  the  parliament  acknow- 
ledging %  <^  that  the  queen's  highness  is,  and  in  very  deed  atod 
*^  of  most  mere  right  ought  to  be,  by  the  laws  of  God,  and 
^<  the  laws  and  statutes  of  this  realm,  our  most  rightful  and 
lawful  sovereign  liege  lady  and  queen ;  and  that  her  hig^ 
ness  is  ri^tly,  lineally,  and  lawfully  descended  and  come  [  208  ] 
pf  the  blood  royal  of  this  realm  of  England ;  in  and  to 
^<  whose,  princely  person,  and  to  the  heirs  of  her  body  law- 
*^  fully  to  be  begotten,  after  her,  the  imperial  crown  and  dig- 
'<  nity  of  this  realm  doth  belong."  And  in  the  same  reign, 
by  statute  ISEliz.  cl.  we  find  the  right  of  parliament  to 
direct  the  succession  of  the  crown  asserted  in  the  most  explicit 
words.  *^  If  any  person  shall  hold,  affirm,  or  maintain,  that 
^^  the  common  laws  of  this  realm,  not  altered  by  parliamenlf 
^*  ought  not  to  direct  the  right  of  the  crown  of  England ;  Or 
*^  that  the  queen's  majesty,  with  and  by  the  authority  of  par- 
^*  liament,  is  not  able  to  make  laws  and  statutes  of  sufficient 
^<  force  and  validity,  to  limit  and  bind  the  crown  of  this  reahn, 
*^  and  the  descent,  limitation,  inheritance,  and  government 
thereof;  —  such  person,  so  holding,  affirming,  or  main^ 
taining^  shall,  during  the  life  of  the  queen,  be  guilty  of  high 
*^  treason ;  and  afler  her  decease  shall  be  guilty  of  a  misde» 
meanor,  and  forfeit  his  goods  and  chattels." 


it 


it 
it 
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On  the  death  of  queen  Elizabeth,  without  issue,  the  lin^  of 
Henry  VIIL  became  extinct.  It  therefore  became  necessary 
to  recur  to  the  other  issue  of  Henry  VII.  by  Elizabeth  of 
York  his  queen;  whose  eldest  daughter  Margaret  havjng 
married  James  IV.  Idi^  of  Scotland,  king  James  the  sixth  of 
Scotland,  and  of  Eqgland  the  first,  was  the  lip^  des(;end4iii| 
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from  ihat  niUancc.  So  tlmt  in  lus  person,  as  clearlyas  hi 
I  Henry  VIII.,  centered  all  the  claims  of  different  competitors, 
from  the  conquest  downwards,  he  being  indisputably  the  lineal 
I  heir  of  the  conqueror.  And,  what  is  still  more  remarkable, 
'  J  his  person  also  centered  the  right  of  the  Saxon  monarchs 
which  had  been  suspended  from  the  conquest  till  his  acces- 
sion. For,  as  was  formerly  observed,  Margaret,  the  sister  of 
Edgar  Atheling,  the  daughter  of  Edward  tlm  out-law,  and 
grand -daughter  of  king  Edmund  Ironside,  was  the  person  in 
whom  the  hereditary  right  of  the  Saxon  kings,  supposing  it 
not  alKilished  by  the  conquest,  resided.  She  married  Mal- 
colm king  of  Stotland  ;  and  Henry  II.,  by  u  descent  from 
Matilda  tlieir  daughter,  is  generally  called  the  restorer  of  the 
r  209  ]  Saxon  line.  But  it  must  be  rememlwred,  tlinl  Malcolm  by 
his  Saxon  queen  had  sons  as  well  as  daughters :  nnd  that  the 
royal  family  of  Scotland  from  that  time  downwards  were  the 
offspring  of  Malcolm  and  Margaret,  Of  this  royal  family  king 
James  the  first  was  the  direct  lineal  heir,  and  theretbre  uniteil 
in  his  person  every  possible  claim  by  hereditary  right  to  the 
English  as  well  as  Scottish  throne,  being  the  lieir  both  of 
Egbert  and  William  the  conqueror. 


And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wisdom,  who  could  deduce  ati  hereditary  title  for  more  dian 
eight  hundred  years,  should  easily  be  taught  by  the  flatterers 
of  the  limes,  to  believe  there  was  something  divine  in  this 
right,  and  that  the  finger  of  Providence  was  \-isible  in  it's 
preservation.  Whereas,  though  a  wise  institution,  it  was 
clearly  a  human  institution:  nnd  the  right  inherent  in  him 
no  natural,  but  a  positive  right.  And  in  Uiis  and  no  other 
light  was  it  taken  by  the  English  parliament ;  who  by  statute 
Uac.I.  C.I.  did  "  recognize  and  acknowledge,  tliat  immedi- 
**  ately  u)ion  the  dissolution  and  decease  of  Elizabeth  lale 
•*  (jueen  of  England,  the  imperial  crown  thereof  did  by  inhe- 
*'  rent  birthright,  and  lawful  and  undoubted  succession,  de- 
"  scend  and  come  to  his  most  excellent  majesty,  as  being 
"  lineally,  jusdy,  and  lawfully,  next  and  sole  heir  of  the  blood 
lyal  of  this  realm."  Not  a  word  here  of  any  right  imme- 
'Cliately  derivetl  from  heaven:  wiiich,  if  it  existed  any  where, 
be  sought  for  among  the  aborigines  of  the  island,  the 


r 
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ancient  Britons  {  among  whose  princes   indeed   some  \mv^ 
gone  to  search  it  for  him  '^. 


it 


But  wild  and  absurd  as  the  doctrine  of  divine  right  mosi 
undoubtedly  is,  it  is  still  more  astonishing,  that  when  so  many  - 
human  hereditary  rights  had  centered  in  this  king,  his  son 
and  heir  king  Charles  the  first  should  be  told  by  those  inb-  [^10] 
mous  judges  who  pronounced  his  unparalleled  sentence,  that 
he  was  an  elective  prince ;  elected  by  his  people,  and  there- 
fore accountable  to  them,  in  his  own  proper  person,  for  his 
conduct  The  coniusion,  instability,  and  madness,  which 
followed  the  fatal  catastrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  standing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages,  as  they  proved  at  last  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happiness  which  for  twenty  years  together  they  had  lost,  in  a 
solemn  parliamentary  convention  of  the  estates  restored,  the 
right  heir  of  the  crown.  And  in  the  proclamation  for  that 
purpose,  which  was  drawn  up  and  attended  by  both  houses  % 
they  declared,  ^'  that,  according  to  tlieir  duty  and  allegiance^ 
they  did  heartily,  joyfully,  and  unanimously  acknowledge 
and  proclaim,  that  immediately  upon  the  decease  of  our 
^*  late  sovereign  lord  king  Charles,  the  imperial  crown  of 
^^  these  realms  did  by  inherent  birthright  and  lawful  and  un- 
*^  doubted  succession  descend  and  come  to  his  most  excel- 
^^  lent  majesty  Charles  the  second,  as  being  lineally,  justly, 
and  lawfully,  next  heir  of  the  blood  royal  of  this  realm : 
and  thereunto  they  most  humbly  and  faithfully  did  submit 
"  and  oblige  themselves,  their  heirs,  and  posteri^  for  ever." 

Thus  I  think  it  clearly  appears,  from  the  highest  authority 
this  nation  is  acquainted  with,  that  the  crown  of  England  hath 
been  ever  an  hereditary  crown  ;  though  subject  to  limitations 
by  parliament.  The  remainder  of  this  chapter  will  consist 
principally  of  those  instances,  wherein  the  parliament  has 
asserted  or  exercised  this  right  of  altering  or  limiting  the 

"*"  Elisabeth  of  York,  the  mothef  of  Gladys  only  sister  to  Lewellin  ap  Jar- 

queen  Margaret  of  Scotland,  was  heiress  wei  th  the  great,  had  the  true  right  to  the 

of  the  house  of  Mortimer.     And  Mr.  principality  of  Wales.     Hisf.  Eng.  iii. 

Carte  obtenres,  that  the.  house  of  Mor-  705. 

timer,  in  virtue  of  it*s  descent  from  *  Com.  Joum.  8  May«  1^60. 
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saocession ;  a  right  which,  we  have  seen,  was  before  exer- 
cised and  asserted  in  the  reigns  of  Henry  IV.,  Heniy  VII^ 
Henry  VIIL,  quem  Mary,  and  queen  Elizabeth. 

The  first  instanoe,  in  point  erf*  time,  is  the  famous  bill  of 
exclusion,  which  raised  such  a  ferment  in  the  latter  end  of  the 
rdgn  of  king  Charles  the  second.  It  is  well  known  that  the 
purport  of  this  bill  was  to  have  set  aside  the  king's  brother 
[  211  3  and  presumptive  heir,  the  duke  of  York,  from  the  succession, 
on  the  score  of  his  being  a  papist ;  that  it  passed  the  house 
of  commons,  but  was  rejected  by  the  lords ;  the  king  having 
also  declared  beforehand,  that  he  never  would  be  brought  to 
consent  to  it.  And  from  this  transaction  we  may  collect  two 
things:  1.  That  the  crown  was  universally  acknowledged  to 
be  hereditary;  and  the  inheritance  indefeasible  unless  by 
fMiiiiament :  else  it  had  been  needless  to  prefer  such  a  bill.  (11) 
iL  That  the  parliament  had  a  power  to  have  defeated  the 
inheritance :  else  such  a  bill  had  been  ineffectual.  The  com* 
moDB  acknowledged  the  hereditary  right  then  subsisting ;  and 
the  lords  did  not  dispute  the  power,  but  merely  the  propriety 
of  an  exclusion.  However,  as  the  bill  took  no  effect,  king 
James  the  second  succeeded  to  the  throne  of  his  ancestors  : 
and  might  have  enjoyed  it  during  the  remainder  of  his  life, 
but  for  his  own  infatuated  conduct,  which  (with  other  con- 
curring circumstances)  brought  on  the  revolution  in  1688.  (12) 

The  true  ground  and  principle  upon  which  that  memora- 
ble event  proceeded,  was  an  entirely  new  case  in  politics, 
which  had  never  before  happened  in  our  history ;  the  abdi- 
cation of  the  reigning  monarch,  and  the  vacancy  of  the  throne 
thereupon.  It  was  not  a  defeazance  of  the  right  of  succes- 
sion, and  a  new  limitation  of  the  crown,  by  the  king  and  both 
houses  of  parliament ;  it  was  the  act  of  the  nation  alone,  upon 


(11)  The  latter  part  of  this  conchirion  does  not  seem  just;  supposing 
the  king  alone,  and  the  king  with  the  two  houses  to  have  both  possened 
the  power  of  defeating  the  inheritance;  the  bill  would  have  been  clearly 
necessary  in  a  case  in  which  it  was  known  that  the  king  would  not  exert 
his  power. 

(19)  See  in  Burnet's  History  of  his  own  Times,  voLK.  900.  and  244. 
Ed.  Oxon.  ^898,  an  account  of  the  exclusion  bills,  and  the  principal  argu- 
ments used  for  awd  against  the  measure. 
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a  conviction  that  there  was  no  king  in  being.     For  in  a  full 
assembly  of  the  lords  and  commons,  met  in  a  convention  npon 
the  supposition  of  this  vacancy,  both  houses '  came  to  this 
resolution :  *^  that  king  James  the  second,  having  endeavoured 
"  to  subvert  the  constit^tion  of  the  kingdom,  by  breaking  the 
*<  original  contract,  between   king  and  people  ;  and,  by  the 
'^  advice  of  Jesuits  and  other  wicked  persons,  having  violated 
^'  the  fundamental  laws ;  and  having  withdrawn  himself  out 
"  of  this  kingdom ;  has  abdicated  the  government,  and  that 
**  the  throne  is  thereby  vacant."   Thus  ended  at  once,  by  this 
sudden  and  unexpected  vacancy  of  the  throne,  the  old  line  of  [  212  ] 
succession;  which  from  the  conquest  had  lasted  above  six 
hundred  years,  and  from  the  union  of  the  heptarchy  in  king 
Egbert  almost  nine  hundred.      The  facts  themselves  thus 
appealed  to,  the  king's  endeavour  to  subvert  the  constitution 
by  breaking  the  original  contract,  his  violation  of  the  funda- 
mental laws,  and  his  withdrawing  himself  out  of  the  king- 
dom,    were  evident  and  notorious;    and   the  consequences 
drawn  from  these  fiicts  (namely,  that  they  amounted  to  an  al>- 
dication  of  the  government ;  which  abdication  did  not  afifect 
only  the  person  of  the  king  himself  but  also  all  his  heirs,  and 
rendered  the  throne  absolutely  and  completely  vacant)  it 
belonged  to  our  ancestors  to  determine*     For  whenever  a 
question  arises  between  the  society  at  large  and  any  magistn^ 
vested  with  powers  originally  delegated  by  that  society,  it 
must  be  decided  by  the  voice  of  the.  society  itself:  there  is 
not  upon  earth  any  other  tribunal  to  resort  to.    And  that  these 
consequences  were  fairly  deduced  from  these  facts,  our  ances- 
tors have  solemnly  determined,  in  a  fiill  parliamentary  con- 
vention representing  the  whole  society.    The  reasons  upon 
which   they  decided  may  be  found  at  large  in  the  parlia- 
mentary proceedings  of  the  times ;  and  may  be  matter  of 
instructive  amusement  for  us  to  contemplate^  as  a  speoola- 
tive  point  of  history.     But  care  must  be  taken  not  to  c«rry 
this  inquiry  fiurther,  than  merely  for  instruction  or  amuse^ 
ment     The  idea,  that  the  consciences  of  posterity  were  con- 
cerned in  the  rectitude  of  their  ancestors*  decisions,  gave  birlli 
to  those  dangerous  political  heresies,  which  so  long  disimcCed 
the  state)  but  at  Icilgdi  are  all  happily  extinguished.    Ithtre- 

'  Com.  Journ.  7  Feb.  16S8. 
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fore  rather  cliuse  to  cxinsider  this  great  pulrtiral  measure  upon 
the  solid  footiirg  or  autliority,  than  to  reason  iit  it's  favour, 
from  it's  justtcc,  moderation,  or  expedience:  because  that 
might  imply  a  right  of  dissenUng  or  revoking  from  it,  in  case 
we  should  tliink  il  to  have  been  unjust,  oppressive,  or  inex- 
pedient. Whereas,  our  ancestors  having  most  indisputably 
A  competent  Jurisdiction  to  decide  tliis  great  and  important 
question,  and  having  in  fact  decided  it.  It  is  now  liecome  our  ■ 
I  J  213  ]  duty  at  tliis  di.ttance  of  time  to  acquiesce  in  t}ieir  determin»- 
lion,  being  born  under  that  establishment  which  was  hnilt 
upon  this  foundation,  and  obhged  by  every  tie,  religious  as 
well  as  civil,  to  maintain  it. 


But,  while  wc  rest  this  fundamental  transaction,  in  point 
of  authority,  upon  grounds  the  least  liable  to  cavil,  we  are 
bound  both  in  jubticc  and  gratitude  to  add,  that  it  was  con- 
ducted with  a  tempci'  and  moderation  which  naturally  arose 
fi-om  it's  equity ;  that,  liowever  it  might  in  some  respects  go 
beyond  the  letter  of  our  antient  laws,  (the  reason  of  which 
will  more  fully  appear  hereafter',)  it  was  agreeable  to  the 
spirit  of  our  constitution,  and  the  rights  of  human  nature; 
and  that  though  in  other  points  (owing  to  the  peculiar  circum- 
stances of  things  and  persons]  it  was  not  altogetlier  so  pertect 
as  might  have  been  wished,  yet  from  thence  a  new  ashi  com- 
menced, in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  dehned,  the  principles  of  government  more  tho- 
roughly examined  and  understood,  and  the  rights  of  the  sub- 
ject more  explicitly  guarded  by  legal  provisions,  than  in  any 
other  period  of  the  English  history.  In  particular  it  is  worthy 
observation  that  the  convention,  in  this  their  judgment* 
avoided  with  great  wisdom  the  wild  extremes  into  which  tire 

E visionary  tlicories  of  some  zealous  repubhcans  would  have  led 
Ihem.  They  held  tliat  this  misconduct  of  king  James 
■mounted  to  an  endeavour  to  subvert  the  constitution  ;  and 
not  to  an  actual  subversion,  or  totaldissolution,  of  the  govern- 
ment, according  to  the  principles  of  Mr.  Looke> ;  which 
would  have  reduced  the  society  almost  to  a  state  of  nature ; 
would  have  levelled  all  distinciions  of  honour,  rank,  offices, 
and  property  ;  would   have  annihiUited  the  sovereiffn  power. 


■  Swch«(.,7 
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and  in  consequence  have  repealed  all  p6sitive  lawft ;  and  would 
have  left  die  pec^le  at  liberty  to  have  erected  a  new  system  of 
state  upon  a  new  foundation  of  polity.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
of  the  government,  and  a  consequent  vacancy  of  the  tlirone ; 
whereby  the  government  was  allowed  to  subsist,  though  the  [  214  ] 
executive  magistrate  was  gone,  and  tlie  kingly  office  to'  re- 
main, though  king  James  was  no  longer  king^.  And  thus 
tlie  constitution  was  kept  entire;  which  upon  every  sound 
principle  of  government  must  otherwise  have  fallen  to  pieces, 
had  so  principal  and  constituent  a  part  as  the  royal  authority 
been  abolished,  or  even  suspended.  (IS) 

Tuis  single  postulatum,  the  vacancy  of  the  throne,  being 
once  estafalislied,  the  rest  that  .was  then  done  followed  almost 
of  course.  For,  if  the  throne  be  at  any  time  vacant ;  (which 
may  happen  by  other  means  besides  that  of  abdication ;  as  if 
ail  the  blood  royal  should  fail,  without  any  successor  appointed 
i}y  parliament;)  if,  I  say,  a  vacancy  by  any  meians  whatsoever 
should  'hi^pen,  the  right  of  disposing  of  this  vacancy  seems 
naturally  to  result  to  the  lords  and  commons,  the  trustees 
and  representatives  of  the  nation.  For  there  are  no  other 
hands  in  which  it  can  so  properly  be  entrusted;  and  there  is 
a  necessity  of  if  s  being  intrusted  somewhere,  else  the  whole 
frame  of  government  must  be  dissolved  and  perish.     The 

**  Law  of  fotfeiU  ^  18,  1 19. 


(Iff)  lo  Mr.  Aniot's  new  edition  of  Fortescne  are  printed  from  a  MS. 
in  the  Pepynan  Iibmry  belongiag  to  Magdalen  library^  the  grounds  which 
Lord  Nottingham  had  prepaied  for  the  protest  in  the  Lords  against  a  con- 
currence with  the  vote  of  the  Commons  that  the  throne  was  vacant.  Thc^y 
embrace  ^e  s^m  of  the  alignments  on  that  side,  and  do  not  admit  in  mere 
reasoning  of  an  easy  answer.  They  are  the  following:  Ist,  Because  though 
tiui  king  ean  resign  his  crown  by  consent  of  parliament,  yet  nieitfaer  the 
paAaatnent  nor  the  whole  people  of  Bni^aod  have  authority  to  depose  him 
without  hb  own  consent ;  the  JLing  being  supreme,  and  therefore  there  can 
be  no  superior  to  him.  3d«  Or  if  the  parliament  could  depose  him,  yet 
the  monarchy  of  England  is  hereditary  by  the  fundamental  constitution  of 
this  goyemoient,  and  has  been  often  declared  by  parliament  to  be  so. 
sd.  No  act  of  the  king  alone  can  abrogate  the  right  of  his  Mrs  without 
act  of  parliament,  and  therefore  the  throne  cannot  be  now  vacant.  4th,  The 
oonaequcBce  of  this  vote  is,  that  the  monarchy  is  elective ;  wfaoch  k  contrary 
to  the  origMnd  constitatioB  of  the,goverfuiieiit,  and  destnictiye  of  it,  and 
the  peace  and  welfiire  of  the  nation. 
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lords  and  commons  having  therefore  determined  this  main 
fundamental  article,  that  there  was  a  vacancy  of  the  throne, 
they  proceeded  to  fill  up  that  vacancy  in  suck  manner  as  they 
judged  the  most  proper.  And  this  was  done  by  their  declar- 
ation of  12  February  1688%  in  the  following  manner:  ^that 

^*  William  and  Mary,  prince  and  princess  of  Orange,  be, 
^*  and  be  declared  king  and  queen,  to  hold  the  crown  and 
^^  royal  dignity  during  their  lives,  and  the  life  of  the  survivor 
**  of  .them ;  and  that  the  sole  and  full  exercise  of  the  regal 
^*  power  be  6nly  in,  and  executed  by,  the  said  prince  of 
^*  Orange,  in  the  names  of  the  said  prince  and  princess, 
*^  during  their  joint  lives :  and  after  their  deceases  the  said 
"  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 
*^  the  said  princess;  and  for  default  of  such  bsue  to  the 
**  princess  Anne  of  Denmark  and  the  heirs  of  her  body ;  and 
'^  for  de&ult  of  such  issue  to  the  heirs  of  the  body  of  the  said 
**  prince  of  Orange." 

« 

[  215  ]  Perhaps,  upon  the  principles  before  established,  the  con- 
vention might  (if  they  pleased)  have  vested  the  regal  dignity 
in  a  family  entirely  new,  and  strangers  to  the  royal  blood  ; 
but  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary succession,  and  the  influence  which  it  has  by  custom 
over  the  minds  of  the  people,  to  depart  any  farther  from  the 
antient  line  than  temporary  necessity  and  self-preservation 
required.  They  therefore  settled  the  crown,  first  on  king 
William  and  queen  Mary,  king  James's  eldest  daughter,  for 
their  joint  lives  :  then  on  the  survivor  of  them  ;  and  then  on 
the  issue  of  queen  Mary  :  upon  failure  of  such  issue,  it  was 
limited  to  the  princess  Anne,  king  James's  second  daughter, 
and  her  issue ;  and,  lastly,  on  failure  of  that  to  the  issue  of 
king  William,  who  was  tlie  grandson  of  Charles  tlie  first,  and 
nephew  as  well  as  son-in-law  of  king  James  the  second,  being 
the  son  of  Mary  his  eldest  sister.  Thb  settlement  included 
all  the  protestant  posterity  of  king  Charles  I.  except  such  other 
issue  as  king  James  might  at  any  time  have,  which  was  totally 
omitted,  through  fear  of  a  popish  succession.  And  this  order 
gf  succession  took  effect  accoi'dingly. 

1  UE&E  three  princes  therefore,  king  William,  queen  Mary, 
and  queen  Anne^  did  not  take  the  crewn  by  hereditary  right 

*  Cora.  Journ.  12  Feb.  1688. 
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or  descent^  but  by  way  of  donation  or  purchasfy  as  the  lawyers 
call  it ;  by  which  they  mean  any  method  of  acquiring  an 
estate  otherwise  than  by  descent  The  new  settlement  did 
not  merely  consist  in  excluding  king  James,  and  the  person 
pretended  to  be  prince  of  Wales,  and  then  suffering  the 
crown  to  descend  in  the  old  hereditary  chainiel :  for  the  usual 
course  of  descent  was  in  some  instances  broken  through ; 
and  yet  the  convention  still  kept  it  in  their  eye,  and  paid  a 
great,  though  not  total,  regard  to  iu  Let  us  see  how  the 
succession  would  have  stood,  if  no  abdication  had  happened, 
and  king  James  had  left  no  other  issue  than  his  two  daugh- 
ters queen  Mary  and  queen  Anne.  It  would  have  stood 
thus :  queen  Mary  and  her  issue ;  queen  Anne  and  her  issue ; 
king  William  and  his  issue.  But  we  may  remember,  that 
queen  Mary  was  only  noitiinally  queen,  jointly  with  her  hus-  [  216  ] 
band  king  William,  who  alone  had  the  regal  power ;  and 
king  William  was  personally  preferred  to  queen  Anne,  though 
his  issue  was  postponed  to  hers.  Clearly  therefore  these 
princes  were  successively  in  possession  of  the  crown  by  a  title 
different  from  the  usual  course  of  descent. 

It  was  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  surviving  issue  from  any  of  these  princes  died 
with  the  duke  of  Gloucester,  that  the  king  and  parliament 
thought  it  necessary  again  to  exert  their  power  of  limiting 
and  appointing  the  succession,  in  order  to  prevent  another 
vacancy  of  the  throne ;  which  must  have  ensued  upon  their 
deaths,  as  no  farther  provision  was  made  at  the  revolution, 
than  lor  the  issue  of  queen  Mary,  queen  Anne,  and  king 
William.  The  parliament  had  previously  by  the  statute  of 
1  W.&M.  st.2.  C.2.  enacted,  that  every  person  who  should 
be  reconciled  to,  or  hold  communion  with,  the  see  of  Rome, 
should  profess  the  popish  religion,  or  should  marry  a  papist, 
should  be  excluded  and  be  for  ever  incapable  to  inherit,  pos- 
sess, or  enjoy  the  crown  ;  and  that  in  such  case  the  people 
should  be  absolved  from  their  allegiance,  and  the  crown 
should  descend  to  such  persons,  being  protestants,  as  would 
have  inherited  the  same,  in  case  the  person  so  reconciled, 
holding  communion,  professing,  or  marrying,  were  naturally 
dead.  To  act  therefore  oonsistendy  with  themselves,  and  at 
the  same  time  pay  as  much  regard  to  the  old  hereditary  hne 
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as  th^ir  former  reselutions  would  admit,  they  turned  their  eyes^ 
on  the  ptincess  Sophia,  electress  and  dutcbess  dofwager  of 
Hanover,  the  most  accomplished  princess  of  her  age^.  For, 
upon  the  impending  extinction  of  the  protestant  posterity  of 
Charles  the  first,  the  old  law  of  regal  descent  directed  them 
to  recur  to  the  descendants  of  James  the  first ;  and  the  prin- 
cess Sophia,  being  the  yoimgest  daughter  of  Elizabeth  queen 
[  217  ]  of  Bohemia,  who  was  the  daughter  of  James  the  first,  was 
the  nearest  of  the  antient  blood  roj^al,  who  was  not  incapa- 
citated by  professing  the  popish  religion.  On  her,  therefore, 
and  the  heirs  of  her  body,  being  protestants,  the  remainder 
of  the  crown,  expectant  on  the  death  of  king  William  and 
queen  Anne  without  issue,  was  settled  by  statute  12  &  13 
W.  III.  c.  2.  And  at  the  same  time  it  was  enacted,  that  who- 
soever should  hereafter  come  to  the  possession  of  the  crown 
should  join  in  the  communion  of  the  church  of  {England  as  by 
law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made 
by  parliament :  and  these  several  actual  limitations,  firom  the 
time  of  Henry  IV.  to  the  present,  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  alter  the  suc- 
cession. And  indeed  it  is  now  again  made  highly  penal  to 
dispute  it :  for  by  the  statute  6  Ann.  c.  7.  it  is  enacted,  that  if 
any  person  maliciously,  advisedly,  and  directly,  shall  maintain, 
by  writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind  the 
crown  and  the  descent  thereof,  he  shall  be  guilty  of  high  trea- 
son ;  or  if  he  maintains  the  same  by  only  preaching,  teach- 
ing, or  advised  speaking,  he  shall  incur  the  penalties  of  a 
praomm/rr. 


Thk  pi«incess  Sophia  dying  l)efore  queen  Anne,  the  inherit- 
ance thus  limited  descended  on  her  son  and  heir  king  George 
the  first ;  and,  having  on  the  death  of  the  queen  taken  effect 
in  his  person,  fmin  him  it  descended  to  his  late  majesty  king 
Ck-orge  the  second  ;  and  from  him  to  his  grandson  and  heir, 
our  present  gracious  sovereign,  king  George  the  third. 

^  8«ntlrord  iu  his  genealogiciil  liis»tor) ,  Dohetnia,  says,  Hic  first  was  reputiNi  Uie 

pabltshcd  A.  />.  1677,  bpcftktiif:;  (P*g<^  tn<'!'t  learned,  die  second  Uie  greatest 

SX^)o(tbc  (>fince«ses  KUsabeth,  ljoui%n,  artivC,  and  flito  iMt  one  of  the  motft  «e* 

A»d  Sn»hJ»,  d»up;htcrs  of  ilie  qiicoii  of  coittptLnhi-d  ladies  ir.  Europe. 
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Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  at 
))resent  hereditaiy,  though  not  quite  so  absolutely  hereditary 
as  formerly ;  and  the  common  stock  or  ancestor,  from  whom 
the  descent  must  be  derived,  is  also  different.  Formerly  the 
common  stock  was  king  Egbert ;  then  William  the  conqueror ; 
afterwards  in  James  the  first's  time  the  two  common  stocks 
united,  and  so  continued  till  the  vacancy  of  the  throne  in 
1 688  :  now  it  is-  the  princisss  Sophia,,  in  whom  the  inheritance 
was  ve&ted  by  the  new  king  and  parliament.  Formerly  the  C  2 1 8  J 
descent  was  absolute,  and  the  crown  went  to  the  next  heir . 
without  any  restriction :  but  now,  upon  the  new  settlement, 
the  inheritance  is  conditional ;  being  limited  to  such  heirs 
only,  of  the  body  of  the  princess  Sophia,  as  are  protestant 
members  of  the  church  of  England,  and  are  married  to  none 
but  protestants. 

And  in  this  due  medium  consists,  I  apprehend,  the  true 
constitutional  notion  of  the  right  of  succession  to  the  imperial 
crown  of  these  kingdoms.  The  extremes  between  which  it 
steers,  are  each  of  them  equally  destinjctive  of  those  ends  tor 
which  societies  were  formed  and  are  kept  on  foot.  Where 
the  magistrate,  upon  every  succession,  is  elected  by  the  peo- 
pic,  and  may  by  the  express  provision  of  the  laws  be  deposed 
(if  not  punished)  by  his  subjects,  this  may  sound  like  the  per- 
fection of  liberty,  and  look  well  enough  when  delineated  on 
paper ;  but  in  practice  will  be  ever  productive  of  tumult,  con- 
tention, and  anarchy.  And,  on  the  other  hand,  divine  inde- 
fe.asible  hereditary  right,  when  coupled  witli  the  doctrine  of 
unlimited  passive  obedience,  is  surely  of  all  constitutions  the 
niost  thoroughly  slavish  and  dreadftil.  But  when  such  an 
hereditary  right,  as  our  laws  have  created  and  vested  in  die 
royal  stock,  is  closely  interwoven  witli  those  liberties,  which, 
we  have  seen  in  a  former  chapter,  are  equally  the  inheritance 
of  the  spbject ;  this  union  will  form  a  constitution,  in  theoiy 
the  most  beautiful  of  any,  in  practice  the  most  approved,  and, 
I  trust,  in  duration  the  most  permanent.  It  was  the  duty  of 
an  'expounder  of  our  laws  to  lay  this  constituticm  before  the 
student  in  it's  true  and  genuine  light  :  it  is  the  duly  of  every 
good  Englishman  to  understand,  to  revere,  to  defend  it. 


C  3 
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CHAPTER    THE    FOURTH. 
OF    THE     KING'S    ROYAL    FAMILY. 

^H£   first  and   most   considerable   branch  of  the  king's 
royal  femily,  regarded  by  the  laws  of  England,  is  the 
queen. 

The  queen  of  England  is  either  queen  regent^  queen 
consortj  or  queen  dowager.  The  queen  regent^  regnant^  or 
sovereign^  is  she  who  holds  the  crown  in  her  own  right ;  as 
the  first  (and  perhaps  the  second)  queen  Mary,  queen  Eliza- 
beth, and  queen  Anne ;  and  suclTa  one  has  the  same  powers, 
prerogatives,  rights,  dignities,  and  duties,  as  if  she  had  been 
a  king.  This  was  observed  in  the  entrance  of  the  last  chap- 
ter, and  is  expressly  declared  by  statute  1  Mar.  I.  st.  3.  c.  1 . 
But  the  queen  consort  is  the  wife  of  the  reigning  king;  and 
she,  by  virtue  of  her  marriage,  is  participant  of  divers  pre- 
rogatives above  other  women  \ 

L  220  ]  And,  first,  she  is  a  public  person  exempt  and  distinct 
from  the  king ;  and  not,  like  other  married  women,  so  closely 
connected  as  to  have  lost  all  legal  or  separate  existence  so  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chase lands,  and  to  convey  them,  to  make  leases,  to  grant 
copyholds,  and  do  other  acts  of  ownership,  without  the  con- 
currence of  her  lord ;  which  no  other  married  woman  can  do  ^ ; 
a  privilege  as  old  as  the  Saxon  sera  c.  She  is  also  capable 
of  taking  a  grant  fi-om  the  king^  which  no  other  wife  is  from 
her  husband;  and  in  this  particular  she  agrees  with  the 
Augusta,  or  piissima   regina  conjux  divi  impfraloris  of  the 

-  Finch.  L.  86.  c  scld.  Jan.  Angl.l.  42. 

^  A  Rep.  '2\i. 
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Roman  laws;  who,  according  to  Justinian ^l,  was  equally 
capable  of  making  a  grant  to,  and  receiving  one  from,  the 
emperor.  The  queen  of  England  hath  separate  courts  and 
officers  distinct  from  the  king's,  not  only  in  matters  of  cere- 
mony, but  even  of  law;  and  her  attorney  and  solicitor  general 
are  en  tided  to  a  place  within  the  bar  of  his  majesty's  courts, 
together  with  the  king's  counsel  e.  She  may  likewise  sue  and 
be  sued  alone,  without  joining  her  husband,  ^he  may  also 
have  a  separate  property  in  goods  as  well  as  lands,  and  has  a 
right  to  dispose  of  them  by  will.  In  short,  she  is  in  all  legal 
proceedings  looked  upon  as  a  feme  sole»  and  not  as  a  feme 
covert ;  as  a  single,  not  as  a  married  woman  ^.  For  which 
the  reason  given  by  sir  Edward  Coke  is  this :  because  the* 
wisdom  of  the  common  law  would  not  have  the  king  (whose' 
continual  care  and  study  is  for  the  public,  and  circa  ardua 
regni)  to  be  troubled  and  disquieted  on  account  of  his  wife's 
domestic  afiairs ;  and  therefore  it  vests  in  the  queen  a  power 
of  transacting  her  own  concerns,  without  the  intervention  of 
the  king,  as  if  she  was  an  unmarried  woman. 

The  queen  hath  also  many  exemptions,  and  minute  prero- 
gatives. For  instance :  she  pays  no  toll  g ;  nor  is  she  liable 
to  any  amercement  in  any  court  h.  But  in  general,  unless 
where  the  law  has  expressly  declared  her  exempted,  she  is  [  221  ] 
upon  the  same  footing  with  other  subjects ;  being  to  all  intents 
and  purposes  the  king^s  subject,  and  not  his  equal ;  in  like 
manner  as,  in  the  imperial  law,  **  Augusta  legibus  sohUa, 
"  non  est '." 

The  queen  hath  also  some  pecuniary  advantages  which 
form  her  a  distinct  revenue:  as,  in  the  first  place,  she  is 
entitled  to  an  antient  perquisite  called  queen-g<Jd,  or  aurum. 
regifue ;  which  is  a  royal  revenue,  belonging  to  every  queen 
consort  during  her  marriage  with  the  king,  and  due  from 
every  person  who  hath  made  a  voluntary  offering  or  fine  to 
the  king  amounting  to  ten  marks  or  upwards,  for  and  in 
consideration  of  any  privileges,  grants,  licences,  pardons,  or 
other  matter  of  royal  favour  conferred  upon  him  by  the  king : 

• 

«  Corf.  5.  16.  26.  »Co.  Utt.  133. 

*^  Sold.  tit.  boiu  1.  6.  7,  ^  Finch.  L.  185. 

'  Finih.  L.  86.     Co.  UtX,  133.  .      *  Ff- l»  3.  31. 
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and  i%  is  due  in  the  proportioD  of  one^enth  part  morei  over 
nnd  nbove  the  entire  offering  or  fine*  made  to  the  king  ^  m&i 
becomes  an  actual  d^  of  record  to  the  qneeif  s  majes^  by 
the  mere  recording  of  the  fine  ^.  (1)  As,  if  an  hundred  marka 
of  silver  be  g^ven  to  the  king  for  liberty  to  take  in  mortmaiivor 
to  have  a  fiiir,  market,  park,  chase,  or  iree^warren:  there 
the  queen  is  entitled  to  ten  marks  in  silver,  or  (what  was 
formerly  an  equivalent  denomination)  to  one  mark  in  gol,d» 
by  the  name  of  queen  gold,  or  aurttm  reginae  ^  But  no  such 
pigment  is  due  for  any  aids  or  subsidies  granted  to  the  king 
in  parliament  or  convocation;  nor  for  fines  imposed  by 
ooitrU  on  offenders,  against  their  wHl;  nor  for  voluntary 
presents  to  the  king,  without  any  consideration  moving  irom 
bkn-  to  die  suligect ;  nor  for  any  sale  or  contract  whereby  the 
present  revenues  or  possessions  of  the  crown  are  granted  aw^ 
or  diminished  "*• 

'  The  original  revenue  of  our  antient  queens,  befin^e  and 
soon  after  the  conquest,  seems  to  have  consisted  in  certain 
reservations  or  rents^out  of  the  demesne  lands  of  the  crown, 
[  322  ]  whieh  were  expressly  appropriated  to  her  majes^,  distinct 
firom  tlie  king.  It  is  frequent  in  domesday  book,  after  sped* 
fying  the  rent  due  to  the  crown,  to  add  likewise  the  quantity 
of  gold  or  other  tenders  reserved  to  the  queen  ^.  These  weife 
frequently  appropriated  to  particular  purposes :  to  buy  wool 
ibr  her  majesty's  use  %  to  purchase  oil  for  her  lamps  ^  or  to 
furnish  her  attire  from  head  to  foof^,  which  was  frequently 

^  Pryn.  Anr,  Reg*  2^  ^  Causa  coaduttandi  lattam  reginae, 

'  12  Rep.  21.     4  Inst.  358.  Doroesd.  ibid. 

"^  Ibid.  Pryn.  6,     Madox,bUt.  exch.  ^  CivUa$  Lundon*     Pro  oUoadlmtrnp- 

'•^42.  hd.    reginae.      (Mag.    roi.    jnjK    ierngf* 

"  Dedefordscire  Mancr.   Letione  redd.  Hen.  II.  UM. ) 

Iter  annum  xrH  lib,  ^.,  ati  opUM  rrgi-  *<  flcee&met  DMcacww,  xvi  I.  prt  oap^ 

nae  a  undai  anri. '-—^  Her^^ndteire,  pm    reginae*     {Mag,  tal,    pip,    19* -^ 

In  Lene,  j-c.  C9n$ueiud.  ut  praeposOui  22  Hen,  II.  ibid.)      Cwitat  Lund,  cor- 

manerii  oenienie  €iomina  sua  {regina)  in  dt^nario   reginae  xr  9.      {Mag,    rot, 

maner,  praeteniaret  ei  xvin  ora$  denar.  2  Hen,  II,  Madox  bift.  t%^  419. ) 
ui  euei  ijtta  laetd  ammo,      Piya.  Ap* 
peod.  to  Aur.  Beg,  2,  S. 

(1)  Ixmi  Lyttleton  enters  at  some  length  into  thb  Mibjact  of  finet  to  the 
king  at  one  conuderable  source  of  the  royal  rerenue  in  the  early  periods 
of  our  Angto-Norman  history,  and  cites  from  Madox  a  vast  number  of  in- 
stances, sonic  indeed  hidirrous,  hut  ail  scandalou*)  (uitl  tyrannical,  in  which 
tines  were  paid.     Ilniry  11.  book  2. 
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very  eostlyy  as  one  sii^e  robe  in  the  fifth  year  of  Henry  IL 
stood  tile  cHy  of  London  hi  upwards  of  fourscore  pounds  '• 
A  piMCiee  somewhat  shnilar  to  that  of  the  eastern  eountrieS) 
where  whole  cities  and  prorinces  were  specifically  ass^pied 
to  piftrchase  particuhur  parts  of  the  qneen^s  apparel '.  And^ 
for  a  farther  addition  to  her  income^  this  duty  of  qneai-gcdd' 
is  supposed  to  have  been  originally  granted ;  those  matters  of 
grai^  and  fiivour,  out  of  which  it  arose,  being  frequently 
obtained  firom  the  crown  by  the  powerful  intercession  of  the 
queen.  There  are  traces  of  it's  payments,  though  obscure 
ones,  in  the  book  of  domesdi^  and  in  the  great  pipe-rdl  of- 
Henry  the  first  ^  In  the  reign  of  Henry  the  second  the 
manner  of  collecting  it  appears  to  have  been  well  understood, 
and  it  forms  a  distinct  head  in  the  antient  dialogue  of  the 
exchequer  "  written  in  the  time  of  that  prince,  and  usually' 
attributed  to  Geryase  of  Tilbury.  FrcHu  that  time  downwards 
it  was  r^^lariy  daimed  and  enjoyed  by  all  the  queen  con» ' 
sorts  of  England  till  the  death  of  Henry  VIIL ;  though  afler 
the  accession  of  the  Tudor  fiimily  the  collecting  of  it  seems 
to  have  been  much  n^lected :  and,  there  being  no  queen  [  22S  ] 
consorts  afterwards  till  the  accession  of  James  I.,  a  period  of 
near  sixty  years,  if  s  very  nature  and  quantity  became  then  a 
matter  of  doubt  r  and  being  referred  by  the  king  to  the  chief 
justiceB  and  chief  baron,  their  report  of  it  was  so  very  wnfii* 
vooraUe  %  that  his  consort  queen  Ann^  (though  she  daimed 
it)  yet  neter  thought  proper  to  exact  it.  In  1635,  1 1  Car.  Iv, 
a  time  fertile  of  expedients  for  raising  money  upon  dormant 
precedents  in  our  old  records,  (of  which  ship-money  was  a 
fatal  instance,)  the  king,  at  tlie  petition  of  his  queen,  Henrietta ' 
Maria,  issued  out  his  writ*  for  levying  it;  but  afterwards 
purchased  it  of  his  consort  at  the  price  of  ten  thousand  pounds ; 
finding  it,  perhaps,  too  trifiing  and  troublesome  to  levy.  And 
when  afteiwards^  at  the  restoration,  by  the  abolition  of  the 

"  Pro  roba  ad  opu$  rggmae  quttier  ^  See  Madox  ZHtceptat*  epittotar.14* 

rxL  ^vis.  vm  «U  (Mug*  tW.  S  Hen*lL  Prjtu  Aur,  JUg*  Append.  5. 

Md,  250.)  "  ^.  2.  c  S6. 

*  Sdere  aiuni  hmrkuroit^gu  Pgrmrum  "  Mr. Pkyime,  with  lome  ippeanuicc 

me  S!jfrormm  — mwriim  cMmm  atirUu'  of  reeeony  inrimitteti  iImI  Umut  re- 

ere,  hoc  modo  /  kaee  ewikii  muHtri  redU  seirclies  were  very  supeHkial.     (Jlur* 

micuimm  pmeimi,  toiciw  edhmi,  haee  Rig.195.) 

in  crinet^  ^c*     (Cic*  w  Vtrftm^  Uk,S,  ^  iSByn.  Fotd*  79t% 

cap,  33.)  I 
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iQilitary  tenures,  and  the  fines  that  were  consequent  upon 
them,  the  little  that  legally  remained  of  this  revenue  was 
reduced  to  almost  nothing  at  all,  in  vain  did  Mr.  Prjmne,  by. 
a  treatise  which  does  honour  to  his  abilities  as  a  painful  and 
judicious  andquary,  endeavour  to  excite  queen  Catherine  to 
revive  this  antiquated  claim. 

'  Another  antient  perquisite  belonging  to  the  queen  con- 
sort, mentioned  by  all  our  old  writers  '^ ;  and  therefore  only 
worthy  notice,  is  this ;  that  on  the  taking  of  a  whale  on  the 
coasts,  which  is  a  royal  fish,  it  shall  be  divided  between  the 
king  and  queen ;  the  head  only  being  the  king's  property,  and 
the  tail  of  it  the  queen's*  ^^  De  sturgione  vero  ita  observatur^ 
*^  quod  rex  ilium  habebit  integrum  propter  suum  privilegium  : 
*^  de  balena  vero  suffUit  secundum  quosdam^  si  rex  inde  habuerit 
^^  capuij  et  regina  caudam."  The  reason  of  this  whimsical 
division,  as  assigned  by  our  ancient  records  ^,  was  to  furnish 
the  queen's  wardrobe  widi  whalebone.  (2) 
■  •  •  ^ 

'  But  further :  ihough  the  queen  is  in  all  respects  a  subject, 
yet,  in  point  of  the  security  of  her  life  and  person,  she  is  put 
on  the  same  footing  with  the  king.  It  is  equally  ti'eason  (by 
the  statute  25  Edw.III.)  to  compass  or  imagine  the  death  of 
[  224  ]  our  lady  the  king's  companion,  as  of  the  king  himself:  and 
to  violate,  or  defile  the  queen  consort,  amounts  to  the  same 
high  crime ;  as  well  in  the  person  committing  the  fact,  as  in 
the  queen  herself,  if  consenting.  A  law  of  Henry  the*  eighth 
made  it  treason  also  for  any  woman,  who  was  not  a  vu'gin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
law  was  soon  after  repealed,  it  trespassing  too  strongly,  as 
well  on  natural  justice,  as  female  modesty.  If  however  the 
queen  be  accused  of  any  species  of  treason,  she  shall  (whether 
consort  or  dowager)  be  tried  by  the  peers  of  parliament,  as 
queen  Ann  Boleyn  was  in  28  Hen.  VIII. 

X  Brncton,  /.  S.  c.  3.      Britton,  c.l7.       ^  Pryn.  ^w,  Reg.  127. 
Flet.  /.  1.  c.  45&  46.  '  Stat.  S3  Hen.  VIII.  c.SI.      . 


(2)  The  reason  is  more  whimsical  than  the  division,  for  the  whalebone, 
lies  entirely  in  the  head.    Mr,  Christian^  note. 
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Th£  husband  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,  is  her  subject;  and  may  be 
guilty  of  high  treason  against  her :  but,  in  the  instance  of 
conjugal  infidelity,  he  is  not  subjected  to  the  same  penal  re- 
strictions. For  which  the  reason  seems  to  be,  that  if  a  queen 
consort  is  unfaitliful  to  the  royal  bed,  this  may  debase  or  basr 
tardize  the  heirs  to  the  crown ;  but  no  such  danger  can  be  con* 
sequeut  on  the  infidelity  of  the  husband  to  a  queen  regnant. 

A  QUEEN  dowager  is  tRe  widow  of  the  king,  and  as  such 
enjoys  most  of  the  privileges  belonging  to  her  as  queen  con- 
sort. But  it  is  not  high  treason  to  conspire  her  death,  or  to 
violate  her  chastity,  for  the  same  reason  as  was  before 
alleged,  because  the  succession  to  the  crown  is  i:ot  thereby 
endangered.  Yet  still,  pro  dignitate  regally  no  man  can  marry 
a  iqueen  dowager  without  special  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  g66ds.  This  sir  Edward 
Coke  A  tells  us  was  enacted  in  parliament  in  6  Hen.  VI., 
though  the  statute  be  not  in  print.  But  she  though  an  alien 
bom,  shall  still  be  entitled  to  dower  afler  the  king's  demise, 
which  no  other  alien  is  b.  (3)  A  queen  dowager,  when  mar* 
ried  again  to  a  subject,  doth  not  lose  her  regal  dignity,  as 
peeresses  dowager  do  their  peerage  when  they  marry  com- 
moners. For  Catherine,  queen  dowager  of  Henry  V.,  though 
she  married  a  private  gentleman,  Owen  ap  Meredith  ap 
Theodore,  commonly  called  Owen  Tudor ;  yet,  by  the  name  [  225  3 
of  Catherine  queen  of  England,  maintained  an  action  i^inst 
the  bishop  of  Carli3le.  And  so,  the  queen  dowager  of  Navarre 
marrying  with  Edmond  earl  of  Lancaster,  brother  to  king 
Edward  the  first,  maintained  an  action  of  dow;er  (afler  the 
death  of  her  second  husband)  by  the  name  of  queen  of' 
Navarre  ^. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
also  his  royal  consort,  and  the  princess  royal,  or  eldest  daugh- 
ter of  the  king,  are  likewise  peculiarly  r^arded  by  the  laws* 

*  2  Inst.  18.    See  Riley's  Plac  Farl.72.     <=  S  Inst,  50. 
"  Co.  Litt.  SI. 


(3)  See  Vol.  11.  p.lol.  n.8. 
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For  by  statute  ^6  Edw.III.  ta  coinpftss  or  conspire  the 
deftth  of  tlie  fbrmer,  or  to  violate  the  chastity  of  either  of  the 
latter,  are  bs  much  high  treason  at  to  conspire  the  death  ef 
the  king^  or  violate  the  chastity  of  the  queen.  And  this  upoil 
the  sime  reason  as  was  before  given ;  because  the  prince  of 
Wales  is  next  in  succession  to  the  crown,  and  to  violate  his 
wife  might  taint  the  blood  royal  with  bastardy :  and  the  eldest 
daughter  of  the  king  is  also  alone  inheritable  to  the  crown,  on 
fiulure  of  issue  male,  and  therefore  more  respected  by  the  laws 
than  any  of  her  younger  sisters  (4),  insomuch  that  upon  this, 
unitod  with  other  (foedal)  principles,  while  our  military  tenures 
were  in  force,  the  king  might  levy  an  aid  for  marrying  his 
eldest  daughter,  and  her  only.  The  heir  apparent  to  the 
crown  is  usually  made  prince  of  Wales  and  eari  of  Chester, 
by  special  creation  and  investiture;  but  being  die  king's 
eldest  son,  he  is  by  inheritance  duke  of  Cornwall  witliout 
any  new  creation  ^.  (5) 

The  rest  of  the  royal  family  may  be  considered  in  two 
diflfiurent  lights,  according  to  the  di£ferent  senses  in  whkh  the 
tenady  rcg^  Jitmify^  is  used.  The  larger  sense  includes  ail 
those,  who  are  by  any  possibility  inheritable  to  the  crown. 
Such,  before  the  revolution,  were  all  the  descendants  of 
William  the  conqueror ;  who  had  branched  into  an  amaang 
evient,  by  intermarriages  with  the  antient  nobility.  Since 
the  revoliition  and  act  of  settlement,  it  means  the  protestant 
issue  of  the  princess  Sophia;  now  comparatively  few  in  num* 
ber»  but  which  in  process  of  time  may  possibly  be  as  largely 

"  8  K«p.  1.     Seld.  tit.  of  hon.  H.  5.  . 


(4)  The  author's  meaning  would  have  been  more  clear  if  the  expression 
were  *^  inheritable  alone,"  instead  of  "  alone  inheritable :"  all  that  is  in- 
tended is  that  the  eldest  sister  succeeds  alone,  and  that  the  youn^r  usters 
do  not  take  with  her  in  coparcenary;  but  they  succeed  in  turns  after  her, 
if  she  dies  without  issue.  As  to  the  reason  commonly  assigned  for  the 
(ttitiiiction  made  in  respect  of  the  eldest  daughter  of  the  king,  see  Vol.  IV. 
p. SI.  n.5. 

(5)  This  is  a  pectdiar  kind  of  inheritance,  confined  indeed  to  the  unglc 
instance,  and  created  by  act  of  parliament.  The  king's  eldest  son  and 
htir  apparent  is  duk^  of  Cornwall  by  inheritance,  but  only  for  the  life  of 
his  faUier ;  for  the  death  of  the  king,  which  casts  the  crown  on  him,  takes 
the  duchy  out  of  him,  and  vest«  it  in  hib  eldest  son  and  heir  a}>parent. 
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ciiiFusecL  The  more  confined  sense  includes  only  those,  who 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
priooe,  and  to  whom  therefore  the  law  pay^  an  extraordinarj 
r^^ard  and  respect :  but»  after  that  degree  is  past,  they  fiiU 
into  the  rank  of  ordinary  subjects,  and  are  seldom  considered 
any  farther,  unless  called  to  the  succession  upon  fiulure  of  the 
nearer  lines.  For,  though  collateral  consanguinity  is  regarded 
indefinitely,  with  respect  to  inheritance  or  succession,  yet  it 
is,  and  can  only  be  regarded  within  some  certain  limits  in  any 
otiier  respect,  by  the  natural  constitution  of  things  and  the 
dictates  of  positive  law  ^ 

The  younger  sons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who-  are  not  in  the  immediate 
line  of  succession,  were  therefore  little  farther  regarded  by  the 
mitient  law,  than  to  give  them  to  a  certain  d^ree  precedence 
before  all  peers  and  public  officers,  as  well  ecclesiastical  as 
temporal.  This  is  done  by  the  statute  31  Hen.  VIILc  10. 
which  enacts,  that  no  person,  except  the  king's  children, 
shall  presume  to  sit  or  have  place  at  the  side  of  the  cloth  of 
estate  in  the  parliament  chamber;  and  that  certain  grettt 
officers  therein  named  shall  have  precedence  above  all  dukea, 
except  only  such  as  shall  happen  to  be  the  king's  son,  bro- 
ther, uncle,  nephew  (which  sir  Edward  Coke'  explains  ie 
signify  grandson  or  nepo$),  or  brother's  or  sister's  son.  Thereh 
•fore,  after  these  degrees  are  past,  peers  or  others  of  the  biood 
rof^l  are  entitled  to  no  place  or  precedence  except  whtft 
belongs  to  them  by  their  personal  rmik  or  dignity.  Whidi 
made  sir  Edward  Walker  complain  S  that  by  the  hasty' crea- 
tion of  prince  Rupert  to  be  duke  of  Cumberland,  and  of  the 
earl  of  Lemiox  to  be  duke  of  that  name,  previous  to  the  crea- 
tion of  king  Charles's  second  son,  James,  to  be  duke  of  York, 
it  might  happen  that  their  grandsons  woold  have  precedence 
of  the  grandsons  of  the  duke  of  York. 

Indeed,  under  the  description  of  the  king'^  itiMnm  \Ak 
grandsons  are  lieM  to  be  included,  without  having  r^ooorse  to 
sir  Edward  Coke*s  interpretation  ot nephew:  and  therefore  [  M5*] 
when  his  late  majesty  king  George  II.  created  his  grandson 

i«  l4iw.trac«i,  4to.  Oxm.  ITYl.  «  TrAdi,  p.  301.  5 
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Edward^  the  second  son  of  Frederick  prince  of  Wales  deceased^ 
duke  of  York,  and  referred  it  to  the  house  of  lords  to  settle 
his  place  and  precedence,  they  certified '^  that  he  ought  to  have 
place  next  to  the  late  duke  of  Cumberland,  the  then  king^s 
youngest  son;*  and  that  he  might  have  a  seat  on  the  left  hand 
of  the  cloth  of  estate.  But  when,  on  tlie  accession  of  his 
present  majesty,  those  royal  personages  ceased  to  take  place 
as  theckiUrerij  and  ranked  only  as  the  brother  and  uncUy  of 
the  king,  they  also  left  their  seats  on  the  side  of  the  cloth  of 
estate :  so  that  when  Ihe  duke  of  Gloucester,  his  majesty's 
second  brother,  took  his  seat  in  the- house  of  peers  ^,  he  was 
placed  on  the  upper  end  of  the  earls'  bench  (on  which  the 
dukes  usually  sit)  next  to  his  royal  highness  the  doke  of  York. 
And  in  1718,  upon  a  question  icferred  to  all  the  judges  by 
king  Geo.  JL,  it  wat  resolved  by  the  opinion  of  ten  against  the 
odier  two^  that  dw  education  and  care  of  all  the  king's  grand- 
diiidreD  while  minors,  did  belong  of  right  to  hb  majesty  as 
king  of  this  realm,  even  during  their  fether's  life^  (16)  But 
diey  all  agreed,  that  the  care  and  approbation  of  their  mar- 
riages, when  grown  up,  belonged  to  the  king  their  grand- 
fiithejT.  And  the  judges  have  more  recently  concurred  in 
opinion^,  that  this  care  and  approbation 'extend  also  to  the 
presumptive  heir'of  the  crown ;  though  to  what  other  branches 
of  the  royal  family  the  same  did  extend  they  did  not  find 
precbely  determined.  The  most  frequent  instances  of  the 
crown's  interposition  go  no  farther  than  nephews  and  nieces"* ; 
[  226*  ]  but  examples  are  not  wanting  of  it's  reaching  to  more  distant 
collaterals  ".    And  the  statute  6  Henry  VI.,  before  mentioned. 


^  Lords*  Journ.  24  Apr.  1760. 
'  Ibid.  10  Jan.  1765. 

*  ForteK.  Al.  401—440. 

*  Lords'  Joium.  S8  Feb.  1772. 

™  Soe  (besides  the  instances  cited  in 
Fortescue  Aland)  for  brothers  and  nsterss 
under  king  Edward  III.,  4  Ryni.  392. 
403.  411.  501.  50S.  512.  549.  683:  — 
under  Henry V.,  9Rym.  710,711.  741: 
—under  EdwardI V.,1 1  Rym.  564, 5^5. 
590.601:— under HenryVIII.  ISRym. 


249.  423 :  —under  Edw.  VI.,  7  St.  Tr. 
3.  8.  For  nei>hews  and  nieces;  under 
Henry  IIL,  1  Rym. 852:  ^ under  Ed- 
ward I.,  2  Rym. 489  :  — under  Edward 
III.,5Rym.561  :  ^  under  RichardI  I. 
7  Rym.  264:  — under  Richard  IIL, 
12  Rym.  232.  244  :  —  under  Henry 
VIII.,  15Rym.  26.  31. 

*  To  great  nieces  /  under  Edward  II., 
3  Rym.  575.  644.  To Jirsi  cousins  s  un- 
derEdwaitiIIL,5Rym.l77.  Tosec^nd 


(6)  A  full  report  of  theiirguinents  of  the  judges  as  well  of  tlie  majority 
us  of  the  two  ditsentienu,  is  given  in  Hargr.  St.  Tr.  vol.  xi.  p.  295. 
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which  prohibits  the  marriage  of  a  queen  dowager  without  the 
consent  of  the  king,  assigns  this  reason  for  it;  <V  because  the 
*^  disparagement  of  the  queen  shall  give  greater  comfort  and 
^^  example  to  otlier  ladies  of  estate,  who  are  of  the  blood 
"  royalj  more  lightly  to  disparage  themselves  °."  Therefore 
"  by  the  statute  28  Hen.  VIII.  c.  18.  (repealed,  among  other 
statutes  of  treasons,  by  1  Edw.  VI.  c.l2.)  it  was  made  high 
treason  for  any  man  to  contract  marriage  with  the  king's 
children  or  reputed  children,  his  sisters  or  aunts  ex  parte 
patemdf  or  the  children  .of  his  brethren  or  sisters ;  being  ex- 
actly the  same  degrees,  to  which  precedence  is  allowed  by  the 
statute  S.l  Hen.  VIII.  before  mentioned.  And  now,  by  sta- 
tute 12  Geo.  III.  c.  11.  no  descendant  of  the  body  of  king 
George  II.  (other  than  the  issue  of  princesses  married  .into 
foreign  families)  is  capable  of  contracting  matrimony,  without 
the  previous  consent  of  the  king  signified  under  the  great 
seal ;  and  any  marriage  contracted  without  such  consent  is 
void.  Provided,  that  such  of  the  said  descendants,  as  are 
above  the  age  of  twenty-five,  may  after  a  twelvemonth's 
notice,  given  to  the  king^s  privy  council,  contract  and  so- 
lemnize marriage  without  the  consent  of  the  crown ;  unkss 
both  houses  of  parliament  shall,  before  the  expiration  of  the 
said  year,  expressly  declare  their  disi^probation  of  such  in- 
tended marriage.  And  all  persons  solemnizing,  assisting,  or 
being  present  at  any  such  prohibited  marriage,  shall  incur 
the  penalties  of  the  statute  of  praemunire. 

« 

andiAMcoiijIiu;  under  Edward  III.,  beth,   Camd.    Ann.  A.  D.  1562.     To 

5  Rym.  729:  —  un^er  Riehuid  II.,  fourth  coutins  i  under  Henry  VII.»  12 

7  Bym.   225:  —  under  Henry  VI.,  Rym.  SS9.     To  the  blood  royal  in  ge« 

10  Rym.  322 :  —  under  Henry  VII.,  neral ;  under  Richard  II.,  7  Rym. 787. 
12  Rym.  529:  ^  under  queen  Elisa-         ^  Ril.  plac  pari.  672. 
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CHAPTEB   THE   FIFTH. 

OF    THE    COUNCILS   BELOKG1N6    TO 

THE    KING. 

^Hfi  tliml  pdm  of  Tiew,  in  #hith  we  are  to  consider  the 
Itbigv  i^  "^^  regard  to  liis  ooundls.  For,  in  order  to 
knito  him  in  the  discharge  <X  his  duties,  the  maintenance  df 
lii^  dignity,  and  tl^  exertion  of  his  prerogiitive,  fhe  htw  hath 
Miigned  trim  a  diversity  of  counc^s  to  adVise  with. 

1.  Thb  first  of  t^Me  is  tbe  high  osurt  of  parlimnent, 
whereof  we  haire  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  counsellors  of  the  crown,  and  may  be  called  to- 
gether by  tbe  king  to  impart  their  adrke  in  all  matters  of 
importance  to  the  realm,  either  in  time  of  pariiaanent,  or, 
which  hatli  been  their  principal  use,  when  there  is  no  par- 
tiament  in  being*.  Accordingly  Braefx>n^,  speaking  of  the 
nobility  of  his  time,  says  they  might  probably  be  called 
**  consuleSy  a  consuletido ;  reges  enim  tales  sibi  associatU  ad  con- 
*^  sulendumJ^  And  in  our  law-books^  it  is  laid  down,  that 
peers  are  created  for  two  reasons :  1.  Ad  considendum^  2,  Ad 
defendendumj  regem :  on  which  account  the  law  gives  them 
certain  great  and  high  privileges  :  such  as  ireedom  from 
arrest,  4*r.  even  when  no  parliament  is  sitting :  because  it 
intends,  that  they  are  always  assisting  the  king  with  their 
counsel  for  the  commonwealth,  or  keeping  the  rc^lm  in  safety 
by  their  prowess  and  valour. 

•  Co.  Litt.110.  <  7  R«p.  34.  9  B«p.  49.    lt2R«p.96. 
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Instances  of  conventions  of  the  peers,  to  advise  the  king^ 
have  been  in  former  times  very  frequent;  though  now  fallaat 
into  disuse,  by  reason  of  the  more  r^ular  meetings  of  par- 
liament Sir  Edward  Coke^  gives  qs  an  extract  of  a  record, 
5  Hen.  IV.,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  was  agreed  to  be  settled  by  advice  of  parliament  (if  any 
should  be  called  before  the  feast  of  saint  Lucia)^  or  otherwise 
by  advice  of  the  grand  council  of  peers  which  the  king  pro* 
mises  to  assemble  before  the  said  feast»  in  case  no  parliament 
shall  be  called.  Many  other  instances  of  this  kind  of  meeting 
are  to  be  found  under  our  antient  kings  :  though  the  fbrmd 
method  of  convoking  them  had  been  so  long  left  off,  that 
when  king  Charles  I.  in  1640,  issued  out  writs  under  the 
great  seal  to  call  a  great  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majesty  at  York,  previous  to  the  meeting 
of  the  long  parliament,  the  earl  of  Clarendon®  mentions  it 
OS  a  new  invention,  not  before  heard  of;  that  is,  as  he  exr^ 
plains  himself,  so  old,  that  it  had  not  been  practised  in  some 
hundreds  of  years.  But,  though  there  had  not  so  long  be- 
fore been  an  instance,  nor  has  there  been  aj>y  since,  of  as^ 
sembling  them  in  so  solemn  a  manner,  yet  in  cases  of  emer-^ 
gency,  our  princes  have  at  several  times  thought  proper  to 
call  for  and  consult  as  many  of  the  nobility  as  could  easily  be 
got  together:  as  was  particularly  the  case  with  king  James 
the  second,  after  the  landing  of  tKe  prince  of  Orange  ;  and 
with  the  prince  of  Orange  himself,  before  he  called  that 
convention  parliament,  which  afterwards  called  him  to  the 
throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon  txh 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  respect,  such  matters  as  he  shall  judge  of  importance  to> 
the  public  weaL  And  therefore,  in  the  reign  of  Edward  II., 
it  was  made  an  article  of  impeachment  in  parliament  against 
the  two  Hugh  Spencers,  father  and  son,  for  which  they  were 
banished  the  kingdom,  "  that  they  by  their  evil  covin  would 
^^  not  suffer  the  great  men  of  the  realkn,  the  king's  good  coun- 

0  CaLitt.no.  e  Uwt.h.t 

VOL.  I.  E 


THE  RIGHTS 


Book  I 


*'  sellors,  to  speak  with,  or  come  near  the  king,  or  to  give 
"  him  good  couocell,  or  that  the  king  might  speak  with  them ; 
"  but  only  in  tlie  presence  or  Iiearing  of  the  said  Hugh  tlie 
"  fattier  and  Hugh  the  son,  or  one  of  tliem,  and  at  their 
"  will,  and  according  to  such  things  as  pleased  them'." 

S.  A  Tuinu  council  belonging  lo  the  king  are,  according 
to  sir  Edward  Coke  ",  his  judges  of  the  courts  of  law,  for  law 
matters.  And  this  appears  frequently  in  our  statutes,  par-  \ 
ticularly  14  Edw.III.  c.5.  and  in  other  books  of  law.  So  ' 
that  when  the  king's  council  is  mentioned  generally,  it  must 
be  defined,  particularized,  and  understood,  seatnduvt  subjectam 
malcriam .-  and,  if  the  subject  be  of  a  legal  nature,  then  by 
the  king's  council  is  understood  his  coimcit  lor  matters  of  law; 
namely,  his  judges.  Therefore  when  by  statute  16  Ric.II.c.5. 
it  was  made  a  high  offence  to  import  into  this  kingdom  any 
papal  bulls,  or  other  processes  from  Kome;  and  it  was 
enacted,  that  the  offenders  should  be  attached  by  their  bodies, 
and  brought  before  the  king  and  his  couneil  to  answer  for 
such  ofTence ;  here,  by  the  expression  of  the  king's  couttcil, 
were  understood  the  king's  judges  of  his  courts  of  justice,  the 
subject  matter  being  legal:  tJiis  being  the  general  way  of 
uiterjtreting  the  word  council. ''.  (1) 


■  I  Inn. 


(I)  The  pBBsage  rrfeireil  to  in  the  3  Init.,  is  no  aulbority  for  the  ir 
pretatioD  given  to  the  word  couneil,  in  the  slatnte  of  Itichiird ;  for  it 
comment  on  the  ElBtiiteofPrsniuDirc37E.  3.  tt.l.c.I.,  where  the  word  H 
uwd  io  the  same  sense  as  in  the  fint-racntioncd  tUtute,  nnci  in  which  l^rd 
Coke  states  that  It  cannot  mean  the  Judge*.     The  tniih  i>,  I  believe,  thU 
the  council  here  mentioned  wai  a  court  of  very  cKt«ncire  equii*lile  juH^ 
diction,  both  in  civil  and  criminal   iDulIcn,  the  fountain  from  which,  in  ' 
proceu  of  lime,  the  Courts  of  Chancery  and  Star  Chamber  were  derived.    . 
Ill  hiitory  has  never  been  tatisraclorilj'  traced,  noritijuriidictioaand  fun^   1 
tions  clearly  distinguished  from  tliosc  of  the  council  of  the  peers,  or 
grest  council  in  parliament.     Perhaps  it  i*  too  lace  to  expect  that  this  i 
«ver  be  now  done  so  as  to  free  the  subject  from  all  doubts ;  but  I  have 
reason  to  hope  that  very  great  light  will  be  thrown  upon  it.  and  thereia 
Upon  the  origin  of  all  equitable  jurisdiction  in  this  country,  by  •  geritteiuan 
who  is  devoting  himself  to  the  legal  antiquities  of  the  country  with  an  in. 
duMry  and  intelligence  that  promiw  to  overcome  great  difficulties. 
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4.  But  the  principal  council  belonging  to  the  king  is  his 
privy  council,  ivhich  is  generally  called,  by  way  of  eminence, 
the  council.  And  tliis,  according  to  sir  Edward  Coke's  de- 
scription of  it,  \  is  a  most  noble,  honourable,  and  reverend 
assembly,  of  the  king  and  such  as  he  wills  to  be  of  his  privy, 
council,  in  the  king's  court  or  palace,  llie  king's  will  is  the 
sole  constituent  of  a  privy  counsellor ;  and  this  also  regulates 
their  number,  which  of  antient  time  was  twelve  or  thereabouts. 
Afterwards  it  increased  to  so  large  a  number,  that  it  was 
found  inconvenient  for  secrecy  and  dispatch ;  and  therefore 
king  Charles  the  second  in  1679  limited  it  to  thirty :  whereof  [  2S0  ] 
fiftieen  were  to  be  the  principal  officers  of  state,  and  those  to 
be  counsellors  virtute  officii ;  and  the  other  fifteen  were  com^ 
posed  of  ten  lords  and  five  commoners  of  the  king's  choosing  \ 
But  since  that  time  the  number  has  been  much  augmented, 
and  now  continues  indefinite  (2).  At  the  same  time  also  the 
antient  office  of  lord  president  of  the  council  was  revived  in 
the  person  of  Anthony  earl  of  Shaftsbury :  an  officer,  that  by 
the  statute  of  31  Hen.  VIII.  c.lO.  has  precedence  next  after 
the  lord  chancellor  and  lord  treasurer. 

Privy  counsellors  are  nuide  by  the  king^s  nomination, 
without  either  patent  or  grant ;  and,  on  taking  the  necessary 
oaths,  they  become  immediately  privy  counsellors  during  the 
life  of  the  king  that  chooses  them,  but  subject  to  removal  at 
his  discretion. 

As  to  the  qualifications oimexchevs  to  sit  at  this  board;  any 
natural-born  subject  of  England  is  capable  of  being  a  member 
of  the  privy  council ;  taking  the  proper  oaths  for  security  of 
the  government,  and  the  test  for  security  of  tlie  church.     But, 

*  4  Inst.  53.  ^  Temple*i  Mem.  ptrtS. 


(8)  Id  the  early  part  of  Lord  Clarendon's  history,  are  some  remarki 
on  the  great  importance  of  ^tHse  appointments  to  the  privy  council ;  but 
that  body  was  then  much  more  like  the  modern  cabinet  council  than  the 
modem  privy  council,  and  every  member  might  almost  be  considered  a 
minister  of  the  crown.  At  present  those  members  only  attend  the  de- 
liberations, who  arc  tpedally  summoned,  and  the  matters  debated  arc 
comparatively  of  minor  importance,  or  of  a  formal  nature,  so  that  no 
inconvenience  results  from  the  largeness  of  the  number,  or  the  greater 
facility  with  which  the  appointment  is  bestowed. 
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m  arder  to 

frooi  tamaMODg  tbcmsdres  ioto  this 

peoed  m  the  raga  of  king  Wiilkm 

ft>^^^  bj  the  met  of  settlemem  \  that  no  peison  bom  out  of 

the  dominions  of  thecioim  of  Eii^atndy  anlessbom  of  Eng- 

lidi  pareots^  even  thoogh  ngtnrnliTrd  hj  parijament^  shall  be 

cqiable  of  being  of  the  prirj  ooonciL 

The  dkify  of  a  privy  ooanseBor  appears  from  the  ^oath  of 
offiee*9  which  consists  of  seren  articles:  1.  To  advise  the 
king  according  to  the  best  of  his  conning  and  dkcretion. 
'  2«  To  advise  tor  the  kii^s  honomr  and  good  of  the  public, 
without  partiality  through  aSection,  love,  meed,  doubt,  or 
dread.  3*  To  keep  the  kii^s  counsel  secret.  4.  To  avoid 
cormpdon.  5.  To  hdp  and  strei^then  theexecntion  of  what 
C  251  3  shall  be  there  resolved.  6.  To  withstand  all  persons  who 
would  attempt  the  contrary.  And  lastly,  in  general,  7.  To 
observe,  keep,  and  do  all  that  a  good  and-  true  counsellor 
ought  to  do  to  his  sovereign  lord. 

T^nEjxrwer  of  the  privy  council  is  to  inquire  into  all  ofiences 
against  the  government,  and  to  commit  the  oflfenders  to  safe 
custody,  in  order  to  take  their  trial  in  some  of  the  courts  of 
law.  But  their  jurisdiction  herein  is  only  to  inquire,  and  not 
to  punish  :  and  the  persons  committed  by  them  are  entitled  to 
their  habeas  corpus  by  statute  1 6  Car.  I.  c.  1 0.  as  much  as  if 
committed  by  an  ordinary  justice  of  the  peace.  And,  by  the 
same  statute,  the  court  of  starchamber,  and  the  court  of  re- 
quests, both  of  which  consisted  of  privy  counsellors,  were 
dissolved  ;  and  it  was  declared  illegal  for  them  to  take  cog- 
nizance of  any  matter  of  property,  belonging  to  the  subjects  of 
this  kingdom.  But,  in  plantation  or  admiralty  causes,  which 
arise  out  of  the  jurisdiction  of  this  kingdom ;  and  in  matters 
of  lunacy  or  idiocy  ",  being  a  special  flower  of  the  prerogative ; 
with  regard  to  these,  although  they  may  eventually  involve 
questions  of  extensive  property,  the  privy  council  continues 
to  have  cognizance,  being  the  court  of  appeal  in  such  cases : 
or  ratlier,  the  appeal  lies   to  the  king's  majesty  himself  in 

'  fiUt.  12  A  IS  Wm.  Ill   c.  52.  »  3  p.  Wm^.  108. 

*»  4  Intl.  54. 
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council  (3).  Whenever  also  a  question  arises  between  two 
provinces  in  America  or  elsewhere^  as  concerning  the  extent 
of  their  charters  and  the  like,  the  king  in  his  council  exercises 
original  jurisdiction  therein,  upon  the  principles  of  feodal 
sovereignty.  And  so  likewise  when  any  person  claims  an 
island  or  a  province,  in  the  nature  of  a  feodal  principality^ 
by  grant  from  the  king  or  hi&  ancestors,  the  determinatioQ 
of  that  right  belongs  to  his  majesty  in  council :  as  was  the 
case  of  the  earl  of  Derby,  with  regard  to  the  Isle  of  Man  in 
the  reign  of  queen  Elizabeth,  and  the  eari  of  Cardigan  and 
others,  as  representative^  of  the  duke  of  Montague,  with 
relation  to  the  island  of  St.  Vincent  in  i*I64f.  But  from  all 
tlie  dominions  of  the  crown,  excepting  Great  Britain  and 
Ireland,  an  appellate  Jurisdiction  (in  the  last  resort)  is  vested  [  282  ] 
in  the  same  tribunal;  'which  usually  exercises  it's  judicial 
authority  in  a  committee  of  the  whole  priVy  council,  who  hear 
the  allegations  and  proofs,  and  make  their  report  to  his 
majesty  in  council,  by  whom  the  judgment  is  finally  given. 

The  privileges  of  privy  counsellors,  as  such  (abstracted 
from  their  honorary  precedence  ®),  consist  principally  in  the 
security  which  the  law  has  given  them  against  attempts  and 
conspiracies  to  destroy  their  lives.  .  For  by  statute  3  Hen.  VII. 
c.  14.  if  any  of  the  king's  servants,  of  his  household,  conspire 
.  or  imagine  to  take  away  the  life  of  a  privy  counsellor,  it  is 
felony,  though  nothing  be  done  upon  it.  The  reason  of 
making  this  statute,  sir  Edward  Coke  P  tells  us,  was  because 
such  a  conspiracy  was,  just  before  this  parliament,  made  by 
some  of  king  Henry  the  seventh's  household  servants,  and 
great  mischief  was  like  to  have  ensued  thereupon.  This 
extends  only  to  the  king's  menial  servants.  But  the  statute 
9  Ann.  c.  16.  goes  farther,  and  enacts,  that  any  person  that 
shall  unlawfully  attempt  to  kiU,  or  shall  unlawfully  assault, 
and  strike  or  wound,  any  privy  counsellor  in  the  execution 
of  his  office,  shall  be  a  felon  without  benefit  of  clergy.  This 
statute  was  made  upon  the  daring  attempt  of  the  sieur  Guis- 
card,  who  stabbed  Mr.  Harley,   afterwards  earl  of  Oxford, 

0  See  page  405.  ^  3  Inst.  38. 


(5)  See  Vol.III.  p. 427.  n.  i. 
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with  a  penknife,  when  under  examination  for  high  crimes  in 
a  committee  of  the  privy  council. 

The  dissolution  of  the  privy  council  depends  upon  the  king's 
pleasure ;  and  he  may,  whenever  he  thinks  proper,  discharge 
any  particular  member,  or  the  whole  of  it,  and  appoint  another. 
By  llie  common  law  also  it  was  dissolved  ipso  facto  by  the 
king's  demise ;  as  deriving  all  it's  authority  from  him.  But 
now,  to  prevent  the  inconveniences  of  having  no  council  in 
being  at  the  accession  of  a  new  prince,  it  is  enacted  by  statute 
6  Ann.  c  7.  that  the  privy  council  shall  continue  for  sht 
months  after  the  demise  of  the  crown,  unless  sooner  deter^ 
mined  by  the  successor. 
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CHAPTER    THE  SIXTH. 


OF  THE  KING'S  DUTIES. 


T  PROCEED  next  to  the  duties  incumbent  on  the  king  by 
our  constitution ;  in  consideration  of  which  duties  his  dignity 
and  prerogative  are  established  by  the  laws  of  the  land:  it 
being  a  maxim  in  the  law,  that  protection  and  subjection  are 
reciprocal  *.  And  these  reciprocal  duties  are  what,  I  appre- 
hend, were  meant  by  the  convention  of  1688,  when  they  declared 
that  king  James  had  broken  the  original  contract  between  king 
and  people.  But,  however,  as  the  terms  of  that  original  contract 
were  in  some  measure  disputed,,  being  alleged  to  exist  prin- 
cipally in  theory,  and  to  be  only  deducible  by  reason  and  the 
rules  of  natural  law ;  in  which  deduction  different  understand- 
ings might  very  considerably  differ ;  it  was,  after  the  revolu- 
tion, judged  proper  to  declare  these  duties  expressly,  and  to 
reduce  that  contract  to  a  plain  certainty.  So  that  whatever 
doubts  might  be  formerly  raised  by  weak  and  scrupulous 
minds  about  the  existence  of  such  an  original  contract,  they 
must  now  entirely  cease;  especially  with  regard  to  every 
prince  who  hath  reigned  since  the  year  1688. 

The  principal  duty  of  the  king  is  to  govern  his  people 
according  to  law.  Nee  regibus  infinita  aid  libaa potestasj  was 
the  constitution  of  our  German  ancestors  on  the  continent  K 
And  this  is  not  only  consonant  to  the  principles  of  nature,  of 
liberty,  of  reason,  and  of  society,  but  has  always  been  esteemed 
'  an  express  part  of  the  common  law  of  England,  even  when 
prerogative  was  at  the  highest  ^<  The  king,"  saith  Bracton  S 
who  wrote  under  Henry  III.,   "  ought  not  to  be  subject  to  [  284  ] 

■  7  R«p.  5.  ^  T«c.  de  mor.  Germ,  c.  7.  «  /.  1.  e.  8. 

R  4 
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<<  man,  but  to  God,  and  to  the  law;  for  the  law  maketh  the 
"  kmg.  Let  the  king  therefore  render  to  the  law  whatthe 
<<  law  has  mvested  in  him  with  regard  to  others ;  dominion 
<<  and  power :  for  he  is  not  truly  king,  where  will  and  plea- 
"  sure  rules,  and  not  the  law^l)."  And  again  <*,  *•  the  king 
^  also  hath  a  superior,  namdy  God,  and  also  the  law,  by 
•*  which  he  was  made  a  king."  Thus  Bracton :  and  Por- 
tescue  also  S  having  first  well  distinguished  between  a  mo- 
narchy absolutely  and  despotically  regal,  which  is  introduced 
by  conquest  and  violence,  and  a  political  or  civil  monarchy, 
which,  arises  from  mutual  consent  (of  which  last  species  he 
asserts  the  government  of  England  to  be) ;  immediately  lays  it 
down  as  a  principle,  that  ^^  the  king  of  England  must  rule  his 
**  people  according  to  the  decrees  of  the  laws  thereof:  inso- 
^  much  that  he  is  bound  by  an  oath  at  his  coronation  to  the 
**  observance  and  keeping  of  his  own  laws."  But,  to  obviate 
all  doubts  and  difficulties  concerning  this  matter,  it  is  expressly 
declared  by  statute  12  &  13  W.  III.  c.2.  <<  that  the  lavro  ot 
''England  are  the  birthright  of  the  people  thereof;  and  all 
*'  Ae  kings  and  queens  who  shall  ascend  the  throne  of  this 
**  realm  ought  to  administer  the  government  of  the  same 
•*  according  to  the  said  laws :  and  all  their  officers  and  minis- 
**  ters  ought  to  serve  them  respectively  according  to  the  same  : 
•*  and  therefore  all  the  laws  and  statutes  of  this  realm,  for  se- 
♦*  curing  the  established  religion,  and  the  rights  and  liberties 
"  of  the  people  thereof,  and  ail  other  laws  and  statutes  of  the 
"  same  now  in  force,  are  ratified  and  confirmed  accordingly." 

"  1.2.  c.  16.  §3.  «  c.  9.  ^34. 


(l)  Ipse  autcm  rex  non  debet  esse  tub  JiGmine,  ted  tub  Deo  et  tub  lege;  quia 
.  l^*  f^t  regem.  Attribuat  igiiur  rex  legi  quod  lex  attribmt  ei ;  videlicet, 
dommationem,  et  potettatem:  non  ett  enim  rex  ubi  dominatw  voluntat,  et 
non^  lex,  A»  the  exact  force  of  the  original  is  not  preserved  in  the  trans- 
lation, I  venture  to  subjoin  one,  which  has  only  the  merit  of  being  more 
literal.  "  The  king  himself  ought  not  to  be  under  man,  but  under  God 
and  the  law,  because  the  law  maketh  the  king.  Let  the  king  then  ascribe 
to  the  law  what  the  law  ascribeth  to  him;  to  wit  domination  and  power  : 
for  there  is  no  king,  where  will  nileth,  and  not  the  law."  Mr.  Christian 
cites  a  fine  passage  to  the  same  eflfect  from  the  year-book  19  Hen.  VI.  63. 
La  ley  ett  le  plui  haute  inhiritance  que  le  roy  ad  ;  ear  par  la  ley  il  m^nie  et 
tell'*  m  iujets  tout  ruUty  el  ti  la  ley  ne  fuU,  nul  roy,  et  nul  inkerkmice 
tcra. 
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And,  as  to  the  terms  of  the  origmal  contract  between  king 
and  people,  these  I  apprehend  to  be  now  couched  in  the 
coronation  oath,  which  by  the  statute  I  W.  &  M.  st.  1.  c.  6. 
is  to  be  administered  to  every  kmg  and  queen,  who  shall  suc- 
ceed to  the  imperial  crown  of  these  realms,  by  one  of  the  arch- 
bishops or  bishops  of  the  realm,  in  the  presence  of  all  the 
people ;  who  on  their  parts  do  reciprocally  take  the  oath  of 
allegiance  to  the  crown.  This  coronation  oath  is  conceived 
in  the  following  terms : 

"  The  archbishop  vr  bishop  shall  say^  "  Will  you  solemnly    [  285  ] 
^^  promise  and  swear  to  govern  the  people  of  this  kingdom  of 
"  England,  and  the  dominions  thereto  belonging,  according 
^^  to  the  statutes  in  parliament  agreed  on,  and  the  laws  and 
"  customs  of  the  same  ?  —  Tfie  king  or  queen  shall  say  I  so- 

"  lemnly  promise  so  to  do. Archbishop  or  bishojrK     Will 

"  you  to  your  power  cause  law  and  justice,  in  mercy,  to  be 

executed  in  all  your  judgments  ? — King  or  queen,     I  will. 

Archbishop  or  bishop.     Will  you  to  the  utmost  of  your 

**  power  maintain  the  laws  of  God,  the  true  profession  of 
**  the  gospel,  and  the  protestant  reformed  religion  established 
^^  by  the  law :  And  will  you  preserve  unto  the  bishops  and 
"  clergy  of  this  realm,  and  to  the  churches  committed  to 
**  their  charge,  all  such  rights  and  privileges  as  by  law  do 
"  or  shall  appertain  unto  them,  or  any  of  them  ?  —  King  or 

"  queen,  *  All  this  I  promise  to  do. Aft^^  this  the  king  or 

"  queen^  laying  his  or  her  hand  upon  the  holy  gospels,  shall  say, 
"  The  things  which  I  have  here  before  promised  I  will  per- 
^^  form  and  keep :  so  help  me  God :  and  then  shall  kiss  the 
"  book  (2)." 

^^^^^■^^^— ^^^'^^"^^^^— ~^^—^^—    *  '^~      ■    ™  I     ■     »  I  1^^^—  I    I  — ^fc^-^M^l^l         -MM  I  ■■,..  ■    ^^^^^^^^a^^M^^^^M^^— ^B^^^^M 

(.2)  Mr.  Turner  has  translated  from  a  latin  MS.  in  the  Cotton  Library, 
the  coronation  service  of  Ethelred  the  Second ;  many  of  the  prayers  are 
exceedingly  beautiful,  and  conceived  in  the  spirit  and  language  of  our 
liturgy.  In  one  of  them  the  bishop  prays  for  blessings  *^  on  this  thy  ser- 
vant, whom  with  humble  devotion  we  have  cfiosen  to  be  king  of  the  Angles 
and  Saxons."  The  Coronation  Oath  is,  almost  in  terms,  the  same  "vHth 
that  which  Bracton  describes  as  being  the  oath  in  the  time  of  Hen.III. 
See  1.5.  tr.  1.  c.9w 

In  the  name  of  Christ,  I  prombe  three  things  to  the  Christian  people, 
my  subjects  :  — 

First,  That  the  Church  of  God,  and  all  the  Christian  people,  shall  always 
preserve  true  peace  under  our  auspices. 

Second,    . 
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This  is  tlie  form  of  the  coronation  oath,  as  it  is  now  pre- 
scribed by  our  laws ;  the  principal  articles  of  which  appear 
to  be  at  least  as  antient  as  the  mirror  of  justice  ^,  ami  even  as 
the  time  of  Bracton  B  :  but  the  wording  of  it  was  changed  at 
the  revolution,  because  {as  the  siatute  alleges)  ihe  oath  itself 
had  been  framed  in  doubtful  words  and  expressions,  witli  re- 
lation to  antient  laws  and  constitutions  at  this  time  unknown  K 
[  236  ]  However,  in  what  form  soever  it  be  conceived,  this  is  most  ■ 
indisputably  a  fundamental  and  original  express  contract;  | 
tliough  doubtless  the  duty  of  protection  is  impliedly  as  much 
incumbent  on  the  sovereign  before  coronation  as  alter:  in 
the  sonie  manner  as  allegiance  to  the  king  becomes  the  duty 
of  the  subject  immediately  on  the  descent  of  the  crown, 
before  he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  it  at  all.  This  reciprocal  duty  of  the  subject  will  be 
considered  in  iu  proper  place.  At  present  we  are  only  to 
observe,  that  in  the  king's  part  of  this  original  contract  «re 
expressed  all  the  duties  that  a  monarch  can  owe  to  his  people  : 
viz.  to  govern  according  to  law ;    to   execute  judgment   in 

'  cap- 1.  Sa.  reapjieUtrenlauHden  eilale,el  juii gar- 

•  /,  3.  Ir.  I.  c.  9.  dera  U  pcai  de  Itynl  agliie  a  oi  clngie 

■i    In  the  oH  folio  abridgmGnt  oT  the  ((  aljieople  de  ban  acanit,  ei  iptUJiue 

ilatula  printed  by  Lcuou  »ini  M«eb-  Jhire  en   Inula  •«  jugemenin  mod  el 

linkinthereignof  Etl'r»niIV.  (jiewi  ilroUjuilici  out  dacrrtian  el  maerkank, 

me)   there  in  preHned  a  copy  at  iho  el  guU  grannlera  a  lenute  let  leiftt  M 

old    corODBtion-oalJi ;    which,    u     the  cuiltimadu  roirJtae,  et  a  annpaar  tn 

book  ii  citremelj  srarce,  I  will  here  face  garder  et  affirmer  ^ue  let  geiUex  du 

tremmt  i/iic  It  /iiojile  aeoHi  /aUc=  et  etiirz,  it  lei  mid- 

amenl :    ^ue  il  veyi  Iq/t  el  cutlamei  de  lout  Biutrra,  tl 

re  droUe^  tl  lex  /emxe  /leat  ei  eUablie  al  people  de  •rnm 

/ranckiiet  de  uifnt  etgUie  grnuntes  aun-  ndalme  en  r»  garde  agardero  a  joun 

deniaetii det droUrt nii/i ehriilieni d" En-  paiair ;  cone  Z)™  lug  aide.   fTa,   n- 

glttert,  el  quit  garden  lovltt  KX  Irrra  cramtiHum  regii.Jtl,   m.  ■;.)      Prrnne 

hanourei  tt  iligitUa  drvUureli  el  Jrankt  las  ■Uo  ginm  ui  ■  capj  vC  the  eora- 

del  toranduniatmed'Englelere  enloul  nnlion-Mths  of    Richard  II.,    (Signal 

numer  dmtietlt  Mm  nuU  maner  dame-  LoyaJty,  1 1.  a4S. )    Edoird  VI.  {Aid. 

nutemenl,  tl  It*  draita  dupergns  dita-  S5\.')  Junci  1.,  uid  Cbarles  I.,  (I'M. 

pidtxaupmliudehesrmiataunpiiuir  SSS.) 


Second,  That  I  will  Torbid  nipadty  fuid  nil  injquitie*  to  t^ery  con- 
Third,  That  I  will  cominitnd  e<|uity  and  merry  in  all  judgtnentt,  that  to 
me  and  lo  you  ihc  graciout  and  oicrciful  GckI  may  extend  hii  mercy. 
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mercy ;  and  to  maintain  the  established  religion.  And,  with 
respect  to  the  latter  of  these  three  branches,  we  may  &rther 
remark,  that  by  the  act  of  union,  5  Ann.  c.8.  two  preceding 
statutes  are  recited  and  confirmed ;  the  one  of  the  parliament 
of  Scotland,  the  other  of  the  parliament  of  England :  which 
enact ;  the  former,  that  every  king  at  his  accession  shall  take 
and  subscribe  an  oath,  to  preserve  the  |)rotestant  religion  and 
presbyterian  church  government  in  Scodand;  the  latter,  that 
at  his  coronation  he  shall  take  and  subscribe  a  shnilar  oath, 
to  preserve  the  setdement  of  the  church  of  England  within 
England,  Ireland,  Wales,  and  Berwick,  and  the  territories 
thereunto  belonging. 
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CHAPTER    THE    SEVENTH. 


OP  THE  KING'S  PREROGATIVE. 


TT  was  observed  in  a  former  chapters  that  one  of  the 
princiiml  biilwari^s  of  civil  liberty,  or  (in  other  words)  of 
the  British  ciMistitution«  was  the  limitation  of  the  king's  pre- 
rogative bv  bounds  so  certain  and  notorious,  that  it  is  impos- 
sibte  he  shouM  ever  exceed  them,  without  the  consent  of  the 
peopkv  on  the  one  hand :  or  without^  on  the  othor,  a  violation 
of  thai  original  contract,  which>  in  all  states  impliedly, 
and  in  ours  most  expresslTy  sobskts  betaecn  the  prince  and 
dit  $ul;yect.  It  wiU  now  be  oar  bagnew  to  consider  this 
pKfogattvi^  mbtttehr ;  to  demonstrate  xt*s  necessity  in  general : 
and  to  mark  ooi  iu  the  nac^  important  instances  it*s  parti- 
cular extent  atcxl  rvscrtctictts :  from  which  coosideratioos  this 
conclus£\Hx  >fcul  c\ivWu;I\  toliow,  that  the  powers,  which  are 
vestevl  iu  the  crv^n'  bv  the  laws  of  Hnt^iand,  are  necessary 
Hoc  the  jHir^K>se  v^'  s.vtec\  :  jmd  Jo  uvH  intrench  any  farther 
on  our  •Kitrx'W  libcnies,  thaa  i:s  expetiieut  &>r  the  maincenance 
of  tHir  /m.*. 

Tmkkk  caiuioc  be  a  j^rvHi^cer  pnxH  of  that  genuine  free- 
doou  which  is  the  boasc  of  thi:>  j^ze  ;iQd  councnr«  than  the 
power  of  diM.iLSi!4n4:  djud  evaminui^^  w  ith  decency  and  respect, 
the  limits  of  the  kin^V  prervyaci^e.  A  topk\  that  in  some 
former  ages  was  thought  t\.v  vWiicate  and  !»acied  t»  be  pro- 
&ned  by  the  pen  of  a  subject.  I:  was  ranked  amocg  the 
srarta  irnpen: :  and*  Like  the  niystehes  of  the  btma  li^tM^  was 
L  2M  1  *J*  »u&red  to  be  pried  into  by  any  i?ut  >uch  as  were  inioated 
in  i£*«  serf  ice  :  because,  perhaps^  the  exertion  oi  the  one.  like 
the  soiexnnides  of  the  other,  would  net  fc^ar  the  inspectioa 
of  a  rational  and  aober  inquiry.     Tht   ;£torious  queen  Eli- 

I.  CMOC  141. 
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zabeth  herself  made  no  scruple  to  direct  her  parliaments  to 
abstain  from  discoursing  of  matters  of  state  <> ;  and  it  was  the 
constant  language  of  this  favourite  princess  and  her  ministers, 
that  even  that  august  assembly  **  ought  not  to  deal,  to  judge, 
"  or-to  meddle  with  her  majesty's  prerogative  royal  V  And 
her  successor,  king  James  the  first,  who  had  imbibed  high 
notions  of  the  divinity  of  regal  sway,  more  than  once  laid 
it  down  in  his  speeches,  that  ^^  as  it  is  atheism  and  blasphemy 
^^  in  a  creature  to  dispute  what  the  deity  may  do,  so  it  is  pre- 
sumption and  seditimi  in  a  subject  to  dispute  what  a  king 
may  do  in  the  height  of  his  power :  good  christians  (he 
"  adds)  will  be  content  with  God's  will,  revealed  in  his  word ; 
^'  and  good  subjects  will  rest  in  the  king's  will,  revealed  in 
«  WslawV 

But,  whatever  might  be  the  sentiments  of  some  of  our 
princes,  this  was  never  the  language  of  oiu*  antient  constitu- 
tion and  laws.  The  limitation  of  the  regal  authority  was  a  . 
first  and  essential  principle  in  all  the  Grothic  systems  of 
government  established  in  Europe ;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  most  of  the 
kingdoms  on  the  continent.  We  have  seen,  in  the  preceding 
chapter,  the  sentiments  of  Bracton  and  Fortescue,  at  the 
distance  of  two  centuries  from  each  other.  And  sir  Henry 
Finch,  under  Charles  the  first,  after  the  lapse  of  two  centu- 
ries more,  though  he  lays  down  the  law  of  prerogative  in  very 
strong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
restriction,  in  regard  to  the  liberties  of  the  people.  "  The 
^^  king  hath  a  prerogative  in  all  things  that  are  not  injurious 
<'  to  die  subject;  for  in  them  all  it  must  be  remembered, 
'^  that  the  king's  prerogative  stretcheth  not  to  the  doing  of 
"  any  wrong*."  NiAil  enitn  aliud  potest  rex  in  terris^  cum  sit 
Dei  minister  ft  vicarius,  nisi  id  solum  quod  de  Jure  potest^.  [  239  Q 
And  here  it  may  be  some  satisfaction  to  remark,  how  widely 
the  civil  law  differs  fix>m  our  own,  with  regard  to  the  autho- 
rity of  the  laws  over  the  prince,  or  (as  a  civilian  would  rather 
have  expressed  it)  the  authority  of  the  prince  over  the  laws. 
It  is  a  maxim  of  the  English   law,  as  we  have  seen  from 

»•  D'ewM,  479.  «  Finch,  L.  84,  85. 

""  Ibid,  645.  ^Bracton, /.  3   Ir.l.  c.9. 

'^  King  Jamet*s  works,  557.  531. 
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Braclon,  llint  "  rex  debet  esse  stih  lege,  quia  hxj'acit  regem  .-" 
the  imperial  law  will  tell  us,  that,  "  in  omnibus  imperalorit 
"  cxcipilur  fort  una  ,■  aii  ipsas  leges  Dem  siAjeeil*."  We  shall 
not  long  hesitate  to  which  of  them  to  give  the  preference,  ta 
most  conducive  to  those  ends  for  which  societies  were  framed, 
and  are  kept  together  ;  especially  as  tiic  Roman  lawyers  them- 
selves seem  to  be  sensible  of  the  unreasonableness  of  their 
own  constitution.  "  Dccet  iameti  principem,"  says  Paulus, 
"  serv  areleges,  quibtts  ipse  soltitus  est*."  This  is  at  once  lay- 
ing down  the  principle  of  despotic  jwwer,  and  at  the  same 
time  acknowledging  it's  absurdity. 

By  the  word  prerogative  we  usually  understand  that  special 
pre-eminence,  which  the  king  hath,  over  and  above  all  other 
persons,  and  out  of  the  ordinary  course  of  the  common  law, 
in  right  of  his  regal  dignity.  It  signifies,  in  it's  elymolc^-, 
(from  prae  and  rogo)  something  that  i?  required  or  demanded 
before,  or  in  preference  to,  all  others.  And  hence  it  follows, 
that  it  must  be  in  it's  nature  singular  and  eccentrical ;  that 
it  can  only  be  applied  to  tliose  rights  and  capacities  which 
'  the  king  enjoys  alone,  in  contradistinction  to  others,  and  not 

to  those  which  he  enjoys  in  common  with  any  of  liis  sub- 
jects. ;  for  if  once  any  one  prerogative  of  the  crown  could 
be  held  in  common  with  the  subject,  it  would  cease  to  be 
prerogative  any  longer.  Ajid  tlierefore  Finch' lays  it  down 
as  a  maxim,  that  the  prerogative  is  that  law  in  case  of  the 
king,  which  is  law  in  no  case  of  the  subject. 

Prerogatives  are  either  direct  or  iticidenial.  .The  direel 
are  such  positive  substantial  parts  of  tlie  royal  character  and 
r  2i0  3  authority,  as  are  rooted  in  and  spring  from  tlie  king's  poli- 
tical person,  considered  merely  by  itself,  without  reference 
to  any  other  extrinsic  circumstance  ;  as,  the  right  of  sending 
embassadors,  of  creating  peers,  and  of  making  war  or  peace. 

rBut  such  prerc^tives  as  are  incidental  bear  always  a  relation 
to  something  else,  distinct  from  the  king's  person;  and  are 
indeed  only  exceptions,  in  favour  of  tlic  crown,  to  ihohe 
general  rulea  lliat  are  e§tablishcd  for  the  rest  of  the  commu- 
nity ;  such  as,  tliat  no  costs  shall  be  recovered  against  the 
•  N«:  \05.  t  8.  <    Finch,  L.  86. 

*  Ff.  SB.  I.  as. 
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king;  that  the  king  can  never  be  a  joint-tenant;  and  that  his 
debt  shall  be  preferred  before  a  debt  to  any  of  his  subjects. 
These,  and  an  infinite  number  of  other  instances,  will  better 
be  understood,  when  we  come  regularly  to  consider  the  rules 
themselves,  to  which  these  incidental  prerogatives  are  excep* 
tions.  And  therefore  we  will  at  present  only  dwell  upon  the 
king's  substantive  or  direct  prerogatives. 

Th^se  substantive  or  direct  prerogatives  may  again  be  di- 
vided into  three  kinds  :  being  such  as  regard,  first,  the  king's 
royal  character ;  secondly,  his  royal  authority ;  and,  lastly, 
his  royal  income.  These  are  necessary,  to  secure  reverence  to 
his  person,  obedience  to  his  commands,  and  an  affluent  sup- 
ply for  the  ordinary  expences  of  government ;  without  all  of 
which  it  is  impossible  to  maintain  the  executive  power  in  due 
independence  and  vigour.  Yet  in  every  branch  of  this  large 
and  extensive  dominion,  our  free  constitution  has  interposed 
such  seasonable  checks  and  restrictions,  as  may  curb  it  from' 
trampling  on  those  liberties,  which  it  was  meant  to  secure 
and  establish.  The  enormous  weight  of  prerogative,  if  led 
to  itself  (as  in  arbitrary  governments  it  is),  spreads  havoc 
and  destruction  among  all  the  inferior  movements  ;  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter- 
poise, timely  and  judiciously  applied,  it's  operations  are  then 
equable  and  certain,  it  invigorates  the  whole  machine,  and 
enables  every  part  to  answer  the  end  of  it's  construction. 

Jn  tlie  present  chapter  we  shall  only  consider  the  two  first 
of  these  divisions,  which  relate  to  the  king's  political  character 
and  at4hority ;  or,  in  other  words,  his  dignity  and  regal  [  241  ] 
power  s  to  which  last  the  name  of  prerogative  is  frequently 
narrowed  and  confined*  The  other  division,  which  forms 
the  royal  revenue^  will  require  a  distinct  examination ;  accord- 
ing to  the  known  distribution  of  the  feodal  writers,  who  dis- 
tinguish the  royal  prerogatives  into  the  majora  and  minora 
regalia  J  in  the  latter  of  which  classes  the  rights  of  the  revenue 
are  ranked.  For,  to  use  their  own  words,  ^^  majora  regalia 
"  imperii  ptae-eminentiam  spectant ;  minora  vero  ad  com^ 
'^  modum  pecuniariwn  immediate   attinent:   et  haec  proprie 

^^  JUcalia  mntf  et  ad  jus Jisci  pertinent^, ^* 

* 

^  Peregrin*  dsjurejisc,  /.I  c.\,  num. 9. 
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FiBST,  then,  of  the  royal  dignity.  Under  every  mcmarchi- 
cai  establishment,  it  is  necessary  to  distinguish  the  prince  from 
his  sabjeots,  not  only' by  the  outward  pomp  and  decorations 
of  majesty,  but  also  by  ascribing  to  him  certain  qualities,  as 
inherent  in  his  royal  capacity,  distinct  from  and  superior  to 
diose  of  any  other  individual  in  the  nation.  For,  though  a 
philosophical  mind  will  consider  the  royal  person  merely  as 
one  man  appointed  by  mutual  consent  to  preside  over  many 
others,  and  will  pay  him  that  reverence  and  duty  which  the 
principles  of  society  demand,  yet  the  mass  of  mankind  will 
be  apt  to  grow  insolent  and  refractory,  if  taught  to  consider 
their  prince  as  a  man  of  no  greater  perfection  than  themselves. 
The  law  therefore  ascribes  to  the  king,  in  his  high  political 
character,  not  only  large  powers  and  emoluments,  which  form 
.  his  piferogative  and  revenue^  but  likewise  certain  attributes  of 
a*  great  and  transcendent  nature ;  by  which  the  people  are  led 
to  consider  him  in  the  light  of  a  superior  being,  and  to  pay 
bim  that  awful  respect,  which  may  enable  him  with  greater 
ease  to  cariy  on  the  business  of  government.  This  is  what  I 
understand  by  the  royal  dignity,  the  several  branches  of 
which  we  shall  now  proceed  to  examine. 

I.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of 
sovereignty^  or  pre-eminence.  •'  Ilea:  est  vicarim^*  says  Brac- 
ton',  "  et  minister  Dei  iii  teyra  :  omnis  quidem  sid)  eo  est^  et 
[  242  }  "  ipse  sub  nulloy  nisi  tantum  sub  Deor  He  is  said  to  have 
imperial  dignity;  and  in  charters  before  the  conquest  is  fre^ 
quently  styled  basileus  and  imperator^  the  titles  respectively 
assumed  by  the  emperors  of  the  east  and  west™.  His  realm  is 
declared  to  be  an  empire^  and  his  crown  imjierial^  by  many  acts 
of  parliament,  particularly  the  statutes  24  Hen.  VIII.  c.  12. 
and  25  Hen.  VIII.  c.  28."  ;  which  at  the  same  time  declare 
the  king  to  be  the  supreme  head  of  the  realm  in  matters  both 
civil  and  ecclesiastical,  and  of  consequence  inferior  to  no  man 
upon  earth,  dependent  on .  no  man,  accountable  to  no  man. 
Formerly  there  prevailed  a  ridiculous  notion,  propagated  by 
the  German  and  Italian  civilians,  that  an  emperor  could  do 
many  things  which  a  king  could  not  (as  the  creation  of  no- 
taries and  the  like),  and  that  all  kings  were  in  some  degree 

'  /.  1.  c.  8.  "See  also  24  Geo.  II.  c.  24.     5  Geo. 

"»  Seld.  tit.  of  hon.  I.  2.  III.  c.  27. 
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subordinate  and  subject  to  the  emperor  of  Germany  or  Rome. 
The  meaning  therefore  of  tlie  legislature,  when  it  uses  these 
terms  of  empire  and  imperial^  and  applies  them  to  the  reahn 
and  crown  of  England,  is  only  to  assert  that  our  king  is  equally 
sovereign  and  independent  within  these  his  dominions,  as  any 
emperor  is  in  his  empire^ ;  and  owes  no  kind  of  subjection  to 
any  other  potentate  upon  earth.  Hence  it  is,  that  no  suit  or 
action  can  be  brought  against  the  king,  even  in  civil  matters, 
because  no  court  can  have  jurisdiction  over  him.  For  all 
jurisdiction  implies  superiority  of  power  :  authority  to  try 
would  be  vain  and  idle,  without  an  authority  to  redress ;  and 
the  sentence  of  a  court  will  be  contemptible,  unless  that  court 
had  power  to  command  the  execution  of  it :  but  who,  says 
Finch  ^,  shall  command  the  king?  Hence  it  is,  likewise,  that 
by  law  the  person  of  the  king  is  sacred,  even  though  the  mea- 
sures pursued  in  his  reign  be  completely  tyrannical  and  arbi- 
trary :  for  no  jurisdiction  upon  earth  has  power  to  try  him  in 
a  criminal  way ;  much  less  to  condemn  him  to  punishment. 
If  any  foreign  jurisdiction  had  this  power,  as  was  formerly 
claimed  by  the  pope,  the  independence  of  the  kingdom 
would  be  no  more :  and  if  such  a  power  were  vested  in  any 
domestic  tribunal,  there  would  soon  be  an  end  of  the  consti-  [  24S  ] 
tution,  by  destroying  the  free  agency  of  one  of  the  constituent 
parts  of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally 
destitute  of  remedy,  in  case  .the  crown  should  invade  thei 
rights,  either  by  private  injuries,  or  public  oppressions  ?    Ti 
this  we  may  answer,  that  the  law  has  provided  a  remedy  iu 
both  cases. 

And,  first,  as  to  private  mjuries  :  if  any  person  has,  ii " 
point  of  property,  a  just  demand  upon  the  king, .  he  mus 
petition  him  in  his  court  of  chancery,  where  his  chancellor 
will  administer  right  as  a  matter  of  grace,  though  not  upon 
compulsion *>•  And  this  is  entirely  consonant  to  what  is  laid 
down  by  the  writers  on  natural  law.     ^^  A  subject,"  says  Puf- 

'^  Bex  aOegavU,  quod  (par  omiwi  libera         f  Finch,  L.  83. 
taies  haberet  in  regno  tuOfptMiu^eraior        *>  IHi,  955.     Set  b.  IIT.  c.  17 
pindicabat  in  imperio,  (M.  Floii^  Ji,  2). 
1095.) 
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fendorf  ^,  "  so  long  as  he  continues  a.  subject,  hath  no  way  to 
"  oblige  his  prince  to  giTe  Uim  his  due,  when  he  refuses  it) 
"  though  no  wise  prince  will  ever  refuse  to  stand  to  a  lawful 
"  contract.  And  if  the  prince  gives  the  subject  leave  to  c 
"  ter  an  action  against  him,  upon  such  contract,  in  his  own  ] 
*'  courts,  the  action  itself  proceeds  rather  upon  natural  equi?  j 
"  ty,  than  u{>on  the  municipal  laws,"  For  the  end  of  such 
action  is  not  to  compel  the  prince  to  observe  the  contract,  but 
to  persuade  him.  And,  a^  to  personal  wrongs;  it  is  welt 
observed  by  Mr.  Locke',  "  the  harm  which  the  sovereign  can 
"  do, in  Jus  own  person  not  being  likely  to  happen  often,  nor 
*'  to  extend  itself  far ;  noi-  be'mg  able,  by  his  single  strength, 
"  to  subvert  the  laws,  nor  oppress  the  body  of  the  people 
**  (should  any  prince  have  so  much  weakness  and  ill-nature 
"  as  to  be  willing  to  do  it), — the  inconveniency  of  some  par- 
"  tictdar  mischiefs,  that  may  happen  sometimes,  when  a 
"  lieady  prince  comes  to  the  throne,  are  well  recompensed  by 
"  the  peace  of  the  pubUc  and  security  of  the  government,  la 
"  the  person  of  the  chief  magistrate  thus  set  out  ot  the  reach 
"  .of  danger." 


{  844  }  NexT(  as  tO'Casesof  ordinary  public  oppression,  where  (he 
vitals  of  the  constitution  are  not  attacked,  the  law  hatli  also 
assigned  a  remedy.  For  as  tlie  king  cannot  misuse  his  power, 
widiout  the  advice  of  evil  counsellors,  and  the  assistance  of 
wicked  ministers,  these  men  may  be  examined  and  punisJied. 
The  cQuslitution  has  tlierefore  provided,  by  means  of  indicts 
iiieitt%  and  parliamentary  impeachments,  that  no  man  shall 
dare  to  assist  the  crown  in  contradiction  lo  the  laws  of  the 
land.  But  it  is  at  the  same  time  a  maxim  in  those  laws,  thai 
the  king  himself  can  do  no  wrong :  since  it  would  be  a  great 
weakness  and  absurdity  in  any  system  of  positive  law,  lo  de- 
fine any  possible  wrong,  widiout  any  possible  redres: 

Fob,  as  to  such  public  oppressions  «s  tend  to  dissolve  tba 
constitution,  and  subvert  the  fundamentals  of  govemtnent* 
they  are  cases,  which  ihe  law  wUl  not,  out  of  decency,  sup- 
pose :  being  incapable  of  distrusting  those,  whom  it  has  in- 
vested with  any  part  of  tiie  suprente  power;  since  such  dis- 


.10.  $6, 


'  On  Gin.p.1.  4  30J. 
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trust  would  render  the  exercise  of  that  power  precarious  and 
impracticable^.  For  wherever  the  law  expresses  it's  distrust 
of  abuse  of  power^  it  always  vests  a  superior  coercive  authcArity 
iu  some  other  hand  to  correct  it ;  tlie  very  notion  of  which 
destroys  the  idea  of  sovereignty.  If  therefore  (for  example) 
the  two  houses  of  parlii^inent,  or  either  of  them,  had  avowedly 
a  right  to  animadvert  on  die  ki|i^,  or  each  other^  or  if  the  king 
bad  a  right  to  animadvert  on  either  of  the  houses^  thpt  bram^ 
of  the  legislature,  so  subj|ect  to  animadversion,  would  instantly 
cease  to  be  part  of  the  supreme  power;  the  balance  of  the  con^ 
stjtution  would  be  overturned;  t^d  that  branch  or  branchy 
in  which  this  jurisdiction  resided,  would  be  ccMnpletely  a^r^ 
reign.  The  supposition  of  law  therefbup^  is,  that  neither  tW 
king  nor  either  house  of  parliament  (collectively  taken)  is  ink 
pable  of  doing  any  wrong;  since  i^  su^h  cases  the  law  fe^ 
itself  incapable  of  furnishing  i^iy  ftdequate  remedy.  For  which  [^  245  ] 
reason  aP.  oppressions,  which  ro^  happen  to  spring  from  any 
bruidi,  of  the  sovereign  power^  must  necessarily  be  ont  of  tfaft- 
rea^  of  any  stated  nde^  at  esfpress  legal  provision :  but,  if  evctrv* 
they  unfortum^ly  happen,  the  prudence  of  the  times  nuiat  ■. 
provide  new  r^edies  upoi^  new  emergencies. 

lNt>K£B!,  it  is  found,  by  experience,  that  whenev^  Aniitau- 
^nstitutipnal  oppressions,  even  of  the  sovereigi^  p^w^r^iui^ 
vance  with  gigantic  strides,  and  threaten  desolat^pn.toiarstiite^ 
mankind  will  not  be  reasoned  ont  of  the  feelings,  ^Ittftmianity ; 
nor  will  sacrifice  their  liberty  by  a  scrupulous^  adherence  to ,. 
those  political  maxims,  which  were  originally  estfd^ifhf^  to^^ 
preserve  it    And  therefore,  though  the  positive  laws  ap9  silent^ 
experience  will  funnish  us  with  a  very  remarkable  case^  wherein  ^ 
nature  and  reason  prevailed.     When  king  James  the  second  ^ 
invaded  the  fundamental  constitution  of  the  realm,  tkf  con;-^^ 
vention  declared  an  abdication,  whereby  the  throne  was  rc9H. 
dered  vacaivt,  which  induced  a  new  setdement  of  the  ctfTj^i^ 
And  so  far  93  this  precedent  leads,  and  no  farther,  we  tjaajr . 
now  be  allowed  to  lay  down  the  law  of  redress  against  pttb|i|i|. 
oppression^    If  therefore  any  fbture  prince  should  endeaV9i^. 


^  See  theie-  points  mon  tuUj  dis-  throwm    many    new    nnd    lmpqi;^ni| 

cussed  ih  the  anuideraiioni  «f  the  Imo  lights  on  the  texture  of  our  ht^ff 

of  forfeihire,  Sd  edit.  pegelOS — 1S6.  constitution, 
wherein  the  very  learned  anlfaor  has 
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to  subvert  the  coDstitution  by  breaking  the  original  contract 
between  king  and  people,  should  violate  the  fundamental  laws, 
and  should  withdraw  himself  out  of  the  kingdom ;  we  are  now 
aotbbrized  to  declare  that  this  conjunction  of  circumstances 
would  amount  to  an  abdication,  and  the  throne  would  be 
thereby  vacant  But  it  is  not  for  us  to  say  that  any  one,  or 
two,  of  these  ingredients  would  amount  to  such  a  situation : 
for  there  our  pr^redent  would  fail  us.  In  these,  therefore,  or 
other  circumstances,  which  a  fertile  imagination  may  furnish, 
since  both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too :  leaving  to  future  generations,  whenever  necessity  and  the 
safety  of  the  whole  shall  require  it,  the  exertion  of  those  in- 
herent (though  latent)  powers  of  society,  which  no  climate,  no 
time,  no  constitution,  no  contract,  can  ever  destroy  or  di« 
mfaiish* 

[  246  ]  II*  Besides  the  attribute  of  sovereignty,  the  law  abo 
ascribes  to  the  king,  in  his  political  capacity,  ahsolutja  pa fection. 
The  king  can  do  no  wrong.  Which  antient  and  fundamental 
maxiitabnot  to  be  understood,  as  if  every  thing  transacted  by 
the  government  was  of  course  just  and  lawful,  but  means  only 
two  things.  First,  that  whatever  is  exceptionable  in  the  con- 
duct of  public  a^airs  is  not  to  be  imputed  to  the  king,  nor  is 
he  answerable  for  it  personally  to  his  people :  for  this  doctrine 
would  totally  destroy  that  constitutional  independence  of  the 
crown,  which  is  necessary  for  the  balance  of  power  in  our  free 
and  active,  and  therefore  compounded,  constitution.  And, 
secondly,  it  means  that  the  prerogative  of  the  crown  extends 
not  to  do  any  injury ;  it  is  created  for  the  benefit  of  the  people, 
and  therefore  cannot  be  exerted  to  their  prejudice  ". 

The  king,  moreover,  is  not  only  incapable  of  r/ei/n^  wrong, 
but  even  of  thinkitig  wrong ;  he  can  never  mean  to  do  an  im- 
proper thing  :  in  him  is  no  folly  or  weakness.  And  therefore 
if  the  crown  should  be  induced  to  grant  any  franchise  or  pri- 
vilege to  a  subject  contrary  to  reason,  or  in  any  wise  prejudicial 
to  tlie  commonwealth,  or  a  private  person,  the  law  will  not 
sup|)ose  the  king  to  have  meant  either  an  unwise  or  an  injurious 
action,  but  declares  that  the  king  was  deceived  in  his  grant ; 
and  thereupon  such  grant  is  rendered  void,  merely  upon  the 

»  Plowd.  4i7. 
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foundation  of  fraud  and .  deception  either  by  or  upon  those 
agents  whom  the  crown  lias  thought  proper  to  employ.  For 
the  law  will  not  cast  an  imputation  on  that  magistrate  whom  it 
intrusts  with  the  executive  power,  as  if  he  was  capable  of  in- 
tentionally disregarding  his  trust :  but  attributes  to  mere  im- 
position (to  which  the  most  perfect  of  sublunary  beings  must 
still  continue  liable)  those  little  inadvertencies,  which,  if 
charged  on  the  will  of  the  prince,  might  lessen  him  in  the 
eyes  of  his  subjects. 

Yet  still,  notwithstanding  this  personal  perfectibh  which  the  [  247  ] 
law  attributes  to  the  sovereign,  the  constitution  has  allowed 
a  latitude  of  supposing  the  contrary,  in  respect  to  both  houses 
of  parliament ;  each  of  which,  in  it's  turn,  hath  exerted  the 
right  of  remonstrating  and  complaining  to  the  king  even  of 
those  acts  of  royalty,  which  are  most  properly  and  personally 
his  own;  such  as  messages  signed  by  himself,  and  speeches 
delivered  from  the  throne.  And  yet,  such  is  the  reverence 
which  is  paid  to  the  royal  person,  that  though  the  two  houses 
have  an  undoubted  right  to  consider  these  acts  of  state  in  any 
light  whatever,  and  accordingly  treat  them  in  their  addresses 
as  [personally  proceeding  from  the  prince,  yet  among  them- 
•  selves  (to  preserve  the  more  perfect  decency,  and  for  the 
greater  .freedom  of  debate)  they  usually  suppose  them  to  flow 
from  the  advice  of  the  administration.  But  the  privilege  of  can- 
vassing thus  freely  the  personal  acts  of  the  sovereign  (either 
directly,  or  even  through  the  medium  of  his  reputed  advisers) 
belongs  to  no  individual,  but  is  confined  to  those  august  as- 
semblies ;  and  there  too  the  objections  must  be  proposed  with 
the  utmost  respect  and  deference.  One  member  was.  sent  to 
the  tower  ",  for  suggesting  that  his  majesty's  answer  to  the  ad- 
dress of  the  commons  contained  ^^  high  words  to  fright  the  mem- 
"  bers  outof  their  duty ;"  and  another  *,  for  saying  that  a  part 
of  the  king's  speech  "  seemed  rather  to  be  calculated  for  the 
<'  meridian  of  Germany  than  Great  Britain,  and  that  the  king 
*'  was  a  stranger  to  our  language  and  constitution." 

In  farther  pursuance  of  this  principle,  the  law  also  deter- 
mines that  in  the  king  can  be  no  negligence,  or  laches^  and 

"^  Com.  Journt  18  No?.  1685:  '  Ilnd.  4  Dec.  1717. 
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therefore  no  delay  will  bar  liis  Tight.  NuUuih  femptu  oecwrit 
n^f  has  been  the  standing  nisxini  iipun  ull  occasions :  tor  die 
law  intends  thtit  the  king  is  ahays  busied  for  thr  public  goo^ 
and  therefore  has  not  leisure  to  assert  hi*  right  within  thetimo 
Kmited  to  subjects '.  ( 1 )  In  the  king  also  can  be  no  stain  or 
[  248  ]  corruption  of  blood  :  for  if  the  heir  to  the  crown  were  attaints^ 
of  treason  or  felony,  and  afterwards  the  crown  shouWl  descend 
to  him,  this  would  purge  die  attainder  ipsofoclo '.  And  ther&* 
fore  when  Hen.  VII.,  who  as  earl  of  Richmond  stood  at> 
tainted,  came  to  the  crown,  it  was  not  tliought  necessary  to  pass 
an  act  of  parliament  to  reverse  this  attainder  ;  because,  as  lord 
Bacon  in  liis  htatorv  of  that  prince  informs  us,  it  wa^  ^reed 
tfiat  the  assomption  of  the  crown  had  at  onee  purged  all  at- 
tainders. Neither  can  the  king  in  judgment  of  law  as  king, 
ever  be  a  minor  or  under  age;  and  therefore  his  ruyal 
grants  and  assents  to  acts  of  parliament  arc  good,  though  be 
has  not  in  his  natural  capacity  attained  the  legul  age  of 
twenty-oue".  By  a  statute,  indeed,  '28  Hen.  VIU.  c.I7. 
power  wae  given  to  future  kings  to  rescind  and  revoke  alt 
acts  of  parliament  tlwt  should  be  made  wliile  they  were  under 
the  age  of  twenty-four:  but  this  was  repealed  by  the  statute 

El  Edw.VI.  ell-  so  for  a^  related  to  that  prince;  and  both 
statutes  are  declared  to  be  determined  by  S4  Geo.ll.  c.ei. 
It  hath  also  been  usually  thought  prudent  when  the  heir 
apparent  has  been  very  young,  (o  iqipoijit  a  proieetoi^ 
^[uardian,  or  regent,  for  a  limited  time :  but  the  very  necessiw 
of  sufcti  extraordinary  provision,  is  sufficient  to  demonstrate 
th»  troth  of  that  nuuum  ol'  the  common  law,  tliat  in  the  kii^ 
in  no  minority ;  and  therc&)re  he  hath  no  legal  guardian ''. 


'   Fiach.  L.  82.      C*  Lilt  W-  way  is  »  liaw  liiin  nud*  bj  nutbaiitf 

*  Plnch.L.83.  ortbcgTHtcouBcilia  parliuHDU    The 

*  Co.  Liu.  13.      1  liuk  proiim.  3.  •ulof  Pemhrak^  l>;UiawnmiHhanly. 

*  The  tn«thoiiii  of  •{ipoinliag  lltit  •Munned  «  veij  trauUcMme  timn  th> 
(Uvdisa  m  rageni  luve  b«a  BO  rariout,  regency  of  tlanry  UI.  wba  wu  tbta 
and  the  duruioo  of  hk  power  u  nnciw-  anl;r  nice  jcan  old ;  but  wu  declwed 
tain,  IhM  tjvra  heocc  alone  il  mi^  be  of  fuJL  agt  b^  Ibe  pope  ■ 
f  ollfded  (Imi  hia  office  a  unkaown 


£dwvdCDk**a][*,4lnM.58.)thsauKB    otOt 


(1)  SeeVol.3.  p.TO7,  1 

ibid.  p.  364.  n.  5.  ai  to  thi 


t  to  the  limitatioo  on  the  king'i  ciril  u 
limkntioB  in  his  ;uiu  for  ccnuo  ftandiifet. 


II II  twenty.    A  gnai-- 

ing'i  ciril  uiiu :  mi,  ^^H 
TtUQ  ftandiifet.  ^^H 
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Ilf.  A  THIRD  Kttribute  of  the  king's  majesty  is  hisprrpe- 
tuitif.  The  law  ascribes  to  hini,  in  his  political  'capacity, 
an  absolute  immortality.  The  king  never  dies.  Henrj', 
Eklward,  or  George  may  die ;  but  the  king  survives  them  all. 
For  immediately  upon  the  decease  of  the  reigning  prince  in 
his  natural  capacity,  his  kingship  or  imperial  dignity,  by 
act  of  law,  without  any  inlenvf^Tiian  or  interval,  is  vested  at 
once  in  his  heir ;  who  is,  eo  htslante,  king  to  all  intents  and 
purposes.  And  so  tender  is  the  law  of  supposing  even  a 
possibility  of  his  death,  that  his  natural  dissolution  is  geiaa- 
Tsi[y  caHe A  his  demise ;  demissio  regis,  vel  corotiae  i  an  expres- 
sion wliich  signifies  merely  a  transfer  of  property;  for,  as 
is  observed  in  Plowden ',  when  we  say  the  demise  of  the 
crown,  we  mean  only  that.  In  consequence  of  the  disunion 
of  the  king's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  demised  to  his  successor;  and  so  tho 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  dirone  lor  a  few  monttMi  by  the  house  of  Lancaster,   this 

diau  and  ctHiDcil  of  regency  nere  named  such  d^  in  tlu:  govcrnnual  of  his  or 
for  Edward  III.  by  lliv  parliament,  her  nxuni  mother  (if  approTcd  by 
which  depoaed  his  Atber;  tlie  young  Ihe  liing),  and  such  other  counullvfs 
king  being  then  fifteen,  and  not  u-  as  his  inBJL.(Iy  ihotild  bjr  will  or  olher- 
suming  Ihe  goierameai  till  tlirce  yeau  wise  appoinl :  and  be  accordingly  ap- 
aSXtt.  When  Richard  II.  succeeded  at  piunU'd  his  sixteen  executors  (o  have 
the  age  of  eleven,  the  dulie  o(  Lancas.  the  goverament  of  his  son  Edward  VI., 
tBT  tank  upon  him  the  tnanagemeol  of  and  the  kingdom,  NhJch  executors 
the  kmgdoia,  till  Ilic  parliament  met,  elected  the  earl  of  Hertford  protector. 
wUch  appoinled  a  nominal  council  to  The  statute  24  Geo.Il,  c.£4.  iai^ase  the 
urinhini.  Hetiry  V.  on  his  death-bed  crown  should  descend  to  an;  of  the  chil- 
oaaied  a  rvgtnl  and  a  guardian  for  bis  dren  of  FredetEck  IflU  prince  of  Walet 
infant  son  Henry  VI.,  then  nine  under  Iho  ago  ol  ei^tcea,  apiKMntgd 
months  old;  but  the  parliament  al-  (he  princess  domiger;  —  and  (bat  »( 
tered  his  diipoutlon,  and  appointed  a  5  Geo.  III.  c.  27.  in  caw  of  a  like  de- 
protector  and  council,  with  a  tpeclal  scent  to  any  of  hU  present  majeny's 
limited  auttiority.  Both  these  princes  children,  enpawen  Ihg  king  lo  name 
reowined  tn  a  state  of  pupilage  till  the  either  the  quevti,  the  prinKss  dowager, 
age  of  iwenty-thrce.  Edwanl  \.  at  or  any  descendant  of  king  George  li- 
the age  of  thirteen  was  recommended  realding  in  this  kingdam;  —  to  be 
by  Ma  bther  to  die  care  of  the  duke  guaidian  and  lagent,  till  tfa«  wccesiot 
at  Gioycetler  ;  who  was  declared  pro-  MUina  eucb  age,  assiitedi  Hy  a  cuuncil. 
(ector  by  the  privy  council.  The  sta-  of  regency ;  the  powera  •f  ibCDi  ail 
tutes3SHen.VllI.c.l3.and2SHen.  being  eipres!.1y  defined  and  set  down 
VIII.  c, 7.  provided,  that  (he  successor,  in  the  seieral  acte.  ^^^ 

LiT  a  male  and  ondei  eighteen,  or  if  a         '   Ftowd.lTT.  S34,  ^^^| 

female  and  under  srUEW,  should  be  till  ^^^H 
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temporary  transfer  of  his  dignity  was  denominaleJ  his  demise,- 
and  all  process  was  held  lo  be  discontinued,  ns  uponanatural 
death  of  the  king*. 

[  250  ]  We  are  next  lo  consider  those  branches  of  the  royal  prero- 
gative, which  invest  thus  our^sovereign  lord,  thus  all-perfect 
and  immortal  in  his  kingly  capacity,  with  a  number  of 
authorities  and  powers ;  in  ihe  exertion  whereof  consists  the 
executive  part  of  government.  This  is  wisely  placed  in  s 
single  hand  by  the  British  constitution,  for  the  sake  of  una- 
nimity, strength,  and  dispatch.  Were  it  placed  in  many 
hands,  it  would  be  subject  to  many  wills:  many  wills,  if 
disunited  and  drawing  diiTerent  ways,  create  weakness  in  a 
government;  and  to  unite  those  several  wills,  and  reduce 
ihcin  to  one,  is  a  work  of  more  time  and  delay  thiui  the 
exigencies  of  state  will  afibrd.  The  king  of  England  is 
therefore  not  only  the  chief,  but  pniperly  the  sole,  magistrate 
of  the  nation ;  all  others  acting  by  commission  from,  and  in 
due  subordination  to  him  :  in  like  manner  as,  upon  the  great 
revolution  of  the  Homan  state,  all  the  powers  of  the  antient 
magistracy  of  the  commonwealth  were  concentrated  in  llie 
new  emperor ;  so  tliat,  as  Gravina '  expresses  it,  "  in  ejus 
"  unius  persona  veicris  reipitUicac  vis  altjuc  vtajetias  jxr  aimu- 
"  lafas  magistrahaim  poiestafes  exprimebatur," 

After  what  has  been  premised  in  this  chapter,  I  shall  not 
(I  trust)  be  considered  as  an  advocate  for  arbitrarj-  power, 
when  I  lay  it  down  as  a  principle,  that  in  the  exertion  of  law- 
ful prerogative,  tlie  king  is  and  ought  to  be  absolute;  that  w, 
BO  far  absolute,  that  dierc  is  no  legal  authority  that  can  either 
delay  or  resist  him.  He  may  reject  what  bills,  may  make 
what  treaties,  may  coin  what  ntoney,  inuy  cxeute  what  peers, 
may  pardon  what  offences  be  pleases:  unless  where  tlie  con- 
stitution hath  expressly,  or  by  evident  conse(|Hencc,  laid  down 
some  exception  or  boundary:  decUring,  that  tlius  far  die 
prerogative  shall  go,  mid  no  larllier.  Fur  otherwise  the  power 
of  the  crown  wouUI  indeed  be  but  a  name  and  a  shadow, 
insuflicicient  for  the  ends  nf  government,  if,  where  it's  juris- 
diction is  clearly  established  and  alloweil,  any  man  or  boily  of 

'  M.  4!*H.n.VI.  p|,|_8.  •  Ofig.1.  I  IDS. 
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men  were  permitted  to  disobey  it  in  the  ordinary  course  of 
law :  I  say,  in  the  otdinary  course  of  law ;  for  I  do  not 
now  speak  of  those  extraordinary  recourses  to  first  principles,  [  251  ] 
which  are  necessary  when  the  contracts  of  society  are  in 
danger  of  dissolution,  and  the  law  proves  too  weak  a  defence 
against  the  violence  of  fraud  or  oppression.  And  yet  the 
want  of  attending  to  this  obvious  distinction  has  occasioned 
these  doctrines,  of  absolute  power  in  the  prince  and  of  na* 
tional  resistance  by  the  people,  to  be  much  misunderstood 
and  perverted,  by  the  advocates  for  slavery  on  the  one  hand, 
and  the  demagogues  of  faction  on  the  other.  The  former, 
observing  the  absolute  sovereignty  and  transcendant  dominion 
of  the  crown  laid  down  (as  it  certainly  is)  most  strongly  and 
emphatically  in  our  law  books,  as  well  as  our  homilies,  have 
denied  that  any  case  can  be  excepted  from  so  general  and 
positive  a  rule ;  forgetting  how  impossible  it  is,  in  any  prac- 
tical system  of  laws,  to  point  out  beforehand  those  eccentrical 
remedies,  which  the  sudden  emergence  of  national  distress 
may  dictate,  and  which  that  alone  can  justify.  On  the  other 
hand,  over-zealous  republicans,  feeling  the  absurdity  of  un- 
limited passive  obedience,  have  fancifully  (or  sometimes  fac- 
tiously)  gone  over  to  the  other  extreme :  and,  because  resist- 
ance is  justifiable  to  the  person  of  the  prince  when  the  being 
of  the  state  is  endangered,  and  the  public  voice  proclaims 
such  resistance  necessary,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of 
employing  private  force  to  resist  even  private  oppression.  A 
doctrine  productive  of  anarchy,  and  (in  consequence)  equally 
fatxd  to  civil  liberty  as  tyranny  itself.  For  civil  liberty,  rightly 
understood,  consists  in  protecting  the  rights  of  individuals  by 
the  united  force  of  society :  society  cannot  be  maintained, 
and  of  course  can  exert  no  protection,  without  obedience  to 
some  sovereign  power :  and  obedience  is  an  empty  name,  if 
every  individual  has  a  right  to  decide  how  far  he  himself  shall 
obey. 

In  the  exertion  therefore  of  those  prerogatives,  which  the 
law  has  given  him,  the  king  is  irresistible  and  absolute,  ac- 
cording to  the  forms  of  the  constitution.  And  yet,  if  the 
consequence  of  that  exertion  be  manifestly  to  the  grievance  or 
dishonour  of  the  kingdom^  the  parliament  will  call  his  ad- 
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Tisere  K»  a  just  aiid  severe  account.  For  prerogative  con- 
sistiDg  (as  Mr.  Locke '  has  well  defined  it)  in  the  discretionary 
power  of  actittg  for  the  public  good,  wliere  the  positive  laws 
are  silent ;  if  that  discretionary  power  be  abused  to  the  public 
detriment,  such  preri^tive  is  exerted  in  an  unconstitutional 
manner.  Thus  a  king  may  make  a  treaty  with  a  foreign 
state,  which  shall  irrevocably  bind  the  nation ;  and  yet  when 
such  treaties  have  been  judged  pernicious,  impeachments  have 
pursued  those  ministers,  by  whose  agency  or  a<Ivice  they 
were  concluded. 

The  ppcnjgative  of  the  crown  (in  the  sense  under  which 
we  are  now  considering  them)  respect  either  this  nation's  in- 
tercourse with  foreign  nations*  ot  its  owa  domestic  govern- 
ment and  civil  polity. 

With  regard  lo  foreign  concerns,  the  king  is  the  delegate 
or  representative  of  his  people.  It  is  impossible  that  the  in- 
dividuals of  a  state,  in  their  collective  capacity,  can  transact 
the  afiairs  of  that  state  with  another  community  equally 
numerous  as  themselves.  UBBuimity  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their  coun- 
sels. In  the  king  therefore,  as  in  a  centre,  all  the  rays  of  his 
people  are  united,  and  form  by  that  union  a  consistency, 
splendour,  and  power,  tliat  make  him  feared  and  respected 
by  foreign  potentates;  who  would  scruple  to  enter  into  any 
engagement  that  must  afterwards  be  revised  and  ratified  by  a 
popular  assembly.  WWt  is  done  by  the  royal  authority  with 
regard  to  foreign  powers,  is  lite  net  of  the  whole  nation : 
wluit  is  done  without  the  king's  concurrence,  is  the  net  only 
of  private  men.  And  so  far  is  tliis  point  carried  by  our  law, 
that  it  had)  been  held  ',  that  should  all  the  subjecU  of  Eng- 
hmd  make  war  with  a  king  in  league  witli  the  king  of  Eng- 
land, without  the  royal  assent,  such  war  is  no  breach  of  the 
league.  And,  by  the  statute  2  Hen.  V.  st  1.  c.6.,  any  subject 
committing  acts  (rf*  hostility  upon  any  nation  in  league  wilh 
the  king  was  declared  to  be  guilty  of  high  treason:  and, 
though  that  act  was  repealed  by  the  statute  20  Hen.  VI.  c.  1 1 . 
M  far  as  relates  to  tile  making  this  offence  high  treason,  yet 

■^h     I  oa  Oo*.  3.  $  les.  'I  Inii.  ISS.  ■ 
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still  it  remains  a  very  great  ofience  against  the  law  of  nations, 
and  punishable  by  our  laws,  either  capitally  or  otherwise^ 
according  to  the  circumstances  of  the  case.  (9) 

I.  The  king,  therefiMre,  considered  as  the  rq)resentative  of 
his  people,  has  the  sole  power  of  sending  embassadors  to 
foreign  states,  and  receiving  embassadors  at  home.  This 
may  lead  us  into  a  short  digression,  by  way  of  enquiry,  how 
iar  the  municipal  laws  of  England  intermeddle  with  or  pro- 
tect the  rights  of  these  messengers  from  one  potentate  to  an- 
other, whom  we  call  embassadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
embassadors  are  determined  by  the  law  of  nature  and  nations, 
and  not  by  any  municipal  constitutions.  For,  as  they  repre- 
sent the  persons  of  their  respective  masters,  who  owe  no 
subjection  to  any  laws  but  those  of  their  own  country,  their 
actions  are  not  subject  to  the  control  of  the  private  law  of  that 
state  wherein  they  are  appointed  to  reside.  He  that  is  sub- 
ject to  the  coercion  ijt  laws  is  necessarily  dependent  on  that 
power  by  whom  those  laws  were  made :  but  an  embassador 
ought  to  be  independent  of  every  power,  except  that  by 
which  be  is  sent:  and  of  consequence  ought  not  to  be  subject 
to  the  mere  municipal  laws  of  that  nation  wherein  he  is  to 
exercise  hb  functions.  If  he  grossly  offends,  or  makes  an  ill 
use  of  bis  character,  be  may  be  sent  home  and  accused  before 
his  master  ^  who  ia  bound  either  to  do  justice  upon  him,  or 
avow  himself  the  acoomfdice  of  his  crimes  *.  But  there  ia 
great  dispute  among  the  writers  on  the  laws  of  nations^ 
whether  this  exemption  of  embassadors  extends  to  all  crimes^ 
as  well  natural  as  positive;  or  whether  it  only  extends  to 
such  as  are  mala  prohibita^  as  coining,  and  not  to  those  that 
are  mala  m  se^  aa  murder  \  Our  law  seems  to  have  fennerly 
taken  in  the  reftrictioD,  as  well  as  the  general  exemptioiu 
For  it  has  beep  held,  both  by  our  common  lawyers  and  dvk 

^  At  wM  dooe  with  count  Gjllen-  ^  Van  Lceuwen  m  JJT.  50.  7.  17. 

berg,  the  Swcdiih  miniitcr  to  Gnat  Barbejrnc't  Puff.  /.  8.  c.  9.  §  9.  &  17. 

Brilaki*  AfD,  1710.  Van  Bynkenboak  defaro  legaior,  c.  17» 

*  8p.  L.96.  SI.  18,  19. 


(2)  Af  to  these  statutes  see  Vol.  IV.  p.  69, 70. 
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lians*,  that  an  embassador  is  privileged  by  the  law  of  nature 
andjiations;  and  yet,  if  he  com  mm  its  any  offence  against  the 
law  of  reason  and  nature,  he  shall  lose  his  privilege  *" :  and 
that  therefore,  if  an  embassador  conspires  the  death  of  tlie 
king  in  whose  land  he  is,  he  may  be  condemned  and  exe- 
cuted for  treason;  but  if  he  commits  any  other  species  of 
treason,  it  is  otherwise,  and  he  must  be  sent  to  his  own 
kingdom  \  And  tliese  positions  seem  to  be  built  upon  good 
appearance  of  reason.  For  since,  as  we  have  formerly  shewn, 
all  municipal  laws  act  in  subordination  to  die  primary  law 
of  nature,  and,  where  they  annex  a  punishment  to  natural 
crimes,  are  only  declaratory  of  and  auxiliary  to  that  law ; 
therefore  to  this  natural  universal  rule  of  justice  embassadors, 
as  well  as  other  men,  are  subject  in  all  countries :  and  of 
consequence  it  is  reasonable  that,  wherever  they  transgress  it, 
there  they  shall  be  liable  to  make  atonement  ^.  But,  how- 
ever these  principles  might  formerly  obtain,  the  general  prac- 
tice of  this  country,  as  well  as  of  the  rest  of  fkirope,  seems 
now  to  pursue  the  sentiments  of  the  learned  Grotius,  that 
the  security  of  embassadors  is  of  more  importance  than  the 
punishment  of  a  particular  crime  ^,  And  therefore  few,  if 
any,  examples  have  hap|>eneil  within  a  century  past,  where 
an  embas^ulor  has  Ikvii  punisheil  for  any  offence,  however 
atriKious  in  its  nature 

In  res|M?ct  to  civil  suiijs  all  the  foreign  jurists  agree,  that 
neither  an  cml^assailor,  nor  any  of  his  train  or  cxymiies,  can  be 
prosecuted  ft>r  any  debt  or  contract  in  the  courts  of  that 
kingiiom  wherein  he  is  sent  to  reside.  Yet  sir  Edward  Coke 
maintains,  that  if  an  enil>assador  make  a  contract  which  is 
good.  Jure  ^en/tum^  lie  shall  answer  for  it  here  ^.  But  the 
truth  is,  si>  few  cases  ^if  any^  had  arisen,  whemn  the  privi- 
l^e  was  either  claimed  or  disputeiU  even  mith  regard  to  civil 
suits,  that  our  law-books  are  ^in  genernP  quite  silent  upon 
[  255  ]  it  previous  to  the  reign  of  queen  Anne  :  when  an  embassador 
firom  Peter  the  greiit,  czar  of  Muscovy,  was  actually  arrested 

1  RalL  R«p.lT5,      SBttlstr. :??.  '  Srt.-iLrU^j    ^<tfiir«M    utiiu^ij  /Mr 

4  loa.  IjS.  rx  pMcma  cTk\  jnuftrnJirial.    ^i«r  Jure  b. 
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and  taken  out  of  his  coach  in  London  %  for  a  debt  of  fifty 
pounds  which  he  had  there  contracted.     Instead  of  applying 
to   be  discharged  upon  his  privilege,   he  gave  bail  to  the 
action,  and  the  next  day  complained  to  the  queen.     The 
persons  who  were  concerned  in  the  arrest  were  examined 
before  the  privy  council  (of  which  the  lord  chief  justice  Holt 
was  at  the  same  time  sworn  a  member ',)  and  seventeen  were 
committed  to  prison*;  most  of  whom  were  prosecuted  by 
information  in  the  court  of  queen's  bench  at  the  suit  of  the 
attorney  general  **,  and  at  their  trial  before  the  lord  chief  jus- 
tice were  convicted  of  the  facts  by  the  jury  ^,  reserving  the 
question  of  law,  how  far  those  facts  were  criminal,  to  be 
afterwards  argued  before  the  judges;    which   question   was 
never  determined.     In  the  mean  time  the  czar  resented  this 
affront  very  highly,  and  demanded  that  the  sheriff  of  Middle- 
sex and  all  others  concerned  in  the  arrest  should  be  punished 
with  instant  death  \     But  the  queen  (to  the  amazement  of 
that  despotic  court)  directed  her  secretary  to  inform  him, 
*^  that  she  could  inflict  no  punishment  upon  any,  the  meanest, 
"  of  her  subjects,   unless  warranted  by  the  law  of  the  land : 
"  and  therefore  was  persuaded  that  he  would  not  insist  upon 
"  impossibilities  y."     To  satisfy  however  the  clamours  of  the 
foreign  ministers  (who  made  it  a  common  cause)  as  well  as  to 
appease  the  wrath  of  Peter,  a  bill  was  brought  into  parlia- 
ment*, and  afterwards  passed  into  a  law  *,  to  prevent  and  to 
punish  such  outrageous  insolence  for  the  future.     And  with 
a   copy   of  this   act,   elegantly  engrossed   and   illuminated, 
accompanied  by  a  letter  from   the   queen,   an  embassador 
extraordinary**  was  commissioned  to  appear  at  Moscow*^, 
who  declared  "  that  though  her  majesty  could  not  inflict  such 
"  a  punishment  as  was  required,  because  of  the  defect  in  that   [  256  ] 
"  particular  of  the  former  established   constitutions  of  her 
"  kingdom,   yet,  with  the  unanimous  consent  of  the  parlia- 
"  ment,  she  had  caused  a  new  act  to  be  passed,  to  serve  as  a 
'^  law  for  the  future."     This  humiliating  step  was  accepted 

'  21  July,  1706.    Boyer*s  Annals  of        ^  11  Jan.  1708.       Ihid.      Mod.  Un. 

queen  Anne.  Hist.  xxxv.  454. 

'  25  July,  1708.  ibid,  ,  *  Com.  Journ.  23  Dec.  1708. 

<  25.  29  July,1706.     IIAL  *  21  Apr.  1709.     Doycr,  JM. 

•- 23  Oct.  1708.     nid,  •»  Mr.  Whitworth. 

''  14  Feb.  1708.     Ibid, .  '  8  Jan.  1709.     Bqytr,  IbkL  . 
>  17  S«pt  1708.     iMkf.      . 
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AS  ft  fill!  satisfaction  hy  the  czar ;  and  the  ofTeoders,  at  bis 
request,  were  discharged  from  all  farther  prosecution. 

This  statute''  recites  the  arrest  which  hati  been  niade, 
"  contempt  of  the  protection  granted  by  her  majesty,  ( 
*'  trary  to  the  law  of  nations,  and  in  prejudice  of  the  rights  j 
"  tuid  privileges,  which  embassadors  and  other  public  mini*-  ] 
"  ters  have  at  all  times  been  thereby  possessed  (^,  and  ought 
"  to  be  kept  sacred  and  inviolable:"  wherefore  it  enacU 
that  fbr  the  future  all  process  whereby  the  person  of  any  ei»- 
bassador,  or  of  hts  domeitic  or  domestic  servant  niay  be  ar- 
rested,  or  his  goods  distrained  or  seised,  shall  be  utterly  null 
and  void  i  and  the  persons  prosecuting,  soliciting,  or  execut- 
ing such  process  shall  be  deemed  violators  of  the  law  of  r 
tions,  and  disturbers  of  the  public  repose  {  and  shall  suffbr 
such  penalties  and  corporal  punishment  as  the  lord  chancellor 
and  the  two  chief  justices,  or  any  two  of  diem,  shall  diink 
fit.  But  it  is  expressly  provided,  tliat  no  trader  witliin  the 
description  of  the  bankrupt  laws,  who  shall  be  in  the  service 
of  any  embassador,  shall  be  privileged  or  protected  by  thU 
act;  nor  shall  any  one  be  punished  for  arresting  an  embassa* 
dor's  servant,  unless  his  nanie  be  registered  with  the  secretarjr 
of  state,  unti  by  him  transmittetl  to  the  sheri£  of  London 
and  Middlesex.  Exceptions  that  are  strictly  conformable  to 
the  rights  of  embassadors ',  as  observed  in  the  most  civilized 
H  countries.     And,  inconse<|uenceof  this  statute,  thus  declaring 

^K  L  ^^7  ]   '^'*'^  enforcing  tlie  law  of  nations,  these  privil^es  are  i 
^B  held  to  be  part  of  the  law  of  the  land,  and  are  constantly 

^H  allowed  in  the  courts  of  common  law  ',  (3} 

^^^    te 
^f  law 


mill  ro  nun  (Trlinrrr,  jui  m  Irgali  Irga- 

h  niHl,  f«i'  Upitun  n  rti  n«HMnfM«  Iwiiu  drderti, 

ntfruclror  fill  l^a'-  lima   aumpto  in  quidusdam  aulu  tJim 

li$,  Kd  hhU4  »l  liUTo  nw  coniulaiU,  in-  rtaflumjial,iit  bigalia    tmerrlMr 

Mktm/bHtm  mtixaUni.     El,  quamvii  Kiierr  lamenctatunm  comKum  nwr 

eamitum  Im  Vu  Bjiikcnh.  c.l5.  ;>n>fiiJ)Hnii. 

^   jWcM  mAmtM   Iqptb  'PV^"    """"■  '  ^^"8'  3<^      Slrm.TST. 


(S)  Ttw>U|{h  the  wonli  at  the  ttntute  of  Anne 
»  which  luTc  amen  tince  tbe  paiiing  of  it,  \ 
dantury  only  of  iha  cammon  law,  antl  Uiat  iti  c- 
be  conttnwd  wtih  rererencc  lo  ibe  ctmiinon  ]um 
law  of  nation*  embodied  imotKe  common  Inw. 


ire  very  large,  yet  in  ihe 

:  hiu  beeo  beld  to  be  'le> 

preuiont  must  therefur* 

By  thi>  is  meant  the 
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II.  It  is  also  tbe  king^s  prerogative  to  make  treaties,  leagues, 
and  alliances  with  foreign  states  and  princes.  For  it  is  by  the 
law  of  nations  essential  to  the  goodness  of  a  league,  that  it  be 
made  by  the  soveieign  power  >;  and  then  it  is  binding  upon 
the  whole  community :  and  in  England  the  soverdgn  power^ 
quoad  hoCf  is  vested  in  the  person  of  the  king.  Whatever 
oontraets  therefore  he  engages  in,  no  other  power  in  the 
kingdom  can  legally  delay^  resist,  or  annuL  And  yet,  lest 
this  plenitude  of  aiHhorjiy  should  be  abused  to  the  detriment 
of  -die  public,  the  eonstitutaon  (as  was  hinted  before)  hath 
here  interposed  a  check,  by  the  means  of  parliamentary  ira- 
peachment,  for  the  punishment  of  such  ministers  as  from 
criminal  motives  advise  <sr  conclude  any  treaty^  which  shall 

•  ]MllL.«f  N.  &  N.  Ks.  ct.  $6. 


Upon  this  principle,  the  (fignlty,  independenee,  and  convenience  of  the 
ambassador  are  to  be  tonMertd  as  the  olijects  intended  to  be  protected, 
and  therefore,  thoagh  it  it  not  necessary  for  the  protection  of  a  jmtjmi 
that  he  should  sleep  in  the  ambassador's  hoase,  or  be  actually  a  dooestie 
senrant,  yet  he  must  be  banAJSde  one  of  his  fiunily;  nor  where  the  senraot 
resides  out  of  the  house,  will  sudi  of  his  goods  be  protected,  as  are  not 
necessary  to  the  performance  of  his  service,  nor  contributory  to  the  dignity, 
ice.  of  his  master.  Thus  where  a  chorister  ia  Che  ehapd  of  the  Portu- 
guese Ambassador,  according  to  the  ritual  of  whose  religioa  it  was  accea- 
sary  for  the  due  celebratioa  of  cKvine  service  tfiat  such  a  person  should 
offidate  as  he  did,  rented  a  house,  of  which  he  occvpied  part,  and  let  out 
the  other  part  in  lodgmgs,  and  his  goods  were  distreined  for  the  poor's 
rates ;  it  was  held  that  the  dbcress  was  lawfol.  Kbveih  v.  l%tgood,  1  B.  & 
C.554.- 

On  the  other  hand,  and  upon  the  same  prindple,  the  protection,  so  fhf 
as  it  extends,  applies  equaHy  to  servants,  natives  of  this  country,  as  to 
those  whom  the  ambassador  may  bring  with  him  from  abroad.  Lockwood 
V.  Cofftgame,  5  Burr.  1676.    Per  Lord  Mansfield. 

In  the  case  of  Fwea^  v.  Becker^  9  M.  ft  S.S84.,  this  statute  was  brought 
under  the  consideration  oS  the  court  of  K.  B.,  on  behidf  of  a'resident  meiv 
chant  of  London,  who  had  been  appointed  consul  to  the  duke  of  Sleswick 
Holstein  Oldenburg^  {  Lord  Ellenborough  delivered  a  luminous  judgment 
in  the  name  of  the  court,  and  on  the  principle  that  the  statute  was  only 
declaratory  of  the  common  law,  and  the  law  of  nations,  determiued  that  a 
consul  was  not  a  pubUc  minister,  and  therefore  not  within  its  protection. 

With  regard  to  the  exceptions  in  the  statute,  the  foreign  mtnistert  teA* 
dent  in  England  when  it  passed,  remonstrated  agMost  them  as  uapractised 
in  fordgn  courts.  6PauL  Hist.795.  The  passage  however  dted  by  the 
author  from  Van  Bynkersh.  seems  an  answer  to  such  an  assertion ;  and 
Lord  Mansfield  says  .eiprtisly  that  there  is  not  an  exception  in  the  act, 
but  what  is  agraeaUa  tp  aad  taken  from  the  law  of  nations.   5  Burr.  1676. 


257  THE  RIGHTS  Book  I. 

afterwards  be  judged  to  derogate  from  the  honour  and  interest 
of  the  nation. 

III.  Upon  the  same  principle  the  king  has  also  the  sole 
prerogative  of  making  war  and  peace.  For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nations,  that  the  right  of 
making  war,  which  by  nature  subsisted  in  every  individual, 
is  given  up  by  all  private  persons  that  enter  into  society,  and 
is  vested  in  the  sovereign  power  ^ :  and  this  right  is  given  up, 
not  only  by  individuals,  but  even  by  the  entire  body  of 
people,  that  are  under  the  dominion  of  a  sovereign.  It  would 
indeed  be  extremely  improper,  that  any  number  of  subjects 
should  have  the  power  of  binding  the  supreme  magistrate, 
and  putting  him  against  his  will  in  a  state  of  war.  Whatever 
hostilities  therefore  may  be  committed  by  private  citizens, 
the  state  ought  not  to  be  affected  thereby :  unless  that  should 
justify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthorised  volunteers  in  violence  are  not 
ranked  among  open  enemies,  but  are  treated  like  pirates  and 
robbers :  according  to  that  rule  of  the  civil  law  * :  ho^es  hi 
sunt  qui  twbisy  aut  quibus  noSy  publice  bellum  decrevimus :  caeteri 
latrones  aut  praedones  stint.  And  the  reason  which  is  given  by 
[  258  ]  Grotius  J,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  actual  commencement  of 
hostilities,  is  not  so  much  that  the  enemy  may  be  put  upon 
his  guard  (which  is  matter  rather  of  magnanimity  than  right), 
but  that  it  may  be  certainly  clear  that  tlie  war  is  not  under- 
taken by  private  persons,  but  by  the  will  of  the  whole  com- 
munity ;  whose  right  of  willing  is  in  this  case  transferred  to 
the  supreme  magistrate  by  the  fundamental  laws  of  society. 
So  that  in  order  to  make  war  completely  effectual,  it  is  neces- 
sary with  us  in  England  that  it  be  publicly  declared  and  duly 
proclaimed  by  the  king's  authority ;  and,  then,  all  parts  of 
both  the  contending  nations,  from  the  highest  to  the  lowest, 
are  bound  by  it.  And  wherever  the  right  resides  of  beginning 
a  national  war,  there  also  must  reside  the  riglit  of  ending  it, 
or  the  power  of  making  peace.  And  the  same  check  of  par- 
liamentary impeachment,  for  improper  or  inglorious  conduct, 
in  beginning,  conducting,  or  concluding  a  national  war,  is  in 

»>  Puff.  b.  8.  C.6.  (  8.  and  Barbcyr.       *  Ff.  50.  16.  118. 
in  toe.  i  Z>>f>49vfr.  4rp*^S.  C.3.  S  11* 
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general  sufficient  to  restrain  the  ministers  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  ^ar  may  sometimes  be 
detrimental  to  individuals,  who  have  suffered  by  depredations 
from  foreign  potentates,  our  laws  have  in  some  respects  armed 
the  subject  with  powers  to  impel  the  preroglitive ;  by  directing 
the  ministers  of  the  crown  to  issue  letters  of  marque  and  re- 
prisal uppn  due  demand :  the  prerogative  of  granting  which 
is  nearly  related  to,  and  plainly  derived  from,  that  other  of 
making  war ;  this  being  indeed  only  an  incomplete  state  of 
hostilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  These  letters  are  grantable  by  the  law  of  nations  ^y 
whenever  the  subjects  of  one  state  are  oppressed  and  injured  by 
those  of  another ;  and  justice  is  denied  by  that  state  to  which 
the  oppressor  belongs.  In  this  case  letters  of  marque  and  repri- 
sal (words  used  as  synonymous :  and  signifying,  the  latter,  a 
taking  in  return,  the  former,  the  passing  the  frontiers  in  order 
to  such  taking  ^)  may  be  obtained,  in  order  to  seise  the  bodies 
or  goods  of  the  subjects  of  the  offending  state,  until  satis&ction 
be  made,  wherever  they  happen  to  be  found.  And  indeed  this  [  259  ] 
custom  of  reprisal  seems  dictated  by  nature  herself;  for  which 
reason  we  find  in  the  most  antient  times  very  notable  instances 
of  it  ™.  But  here  the  necessity  is  obvious  of  calling  in  the 
sovereign  power,  to  determine  when  reprisals  may  be  made; 
else  every  private  sufferer  would  be  a  judge  in  his  own  cause. 
In  pursuance  of  which  principle,  it  is  with  us  declared  by 
the  statute  4  Hen.  V.  c.  7.,  that  if  any  subjects  of  the  realm 
are  oppressed  in  the  time  of  truce  by  any  foreigners,  the  king 
will  grant  marque  in  due  form,  to  all  that  feel  themselves 
grieved.  Which  form  is  thus  directed  to  be  observed :  the 
sufferer  must  first  apply  to  the  lord  privy-seal ;  and  he  shall 
make  out  letters  of  request  [of  restitution]  under  the  privy- 
seal  ;  and  if,  after  such  request  of  satisfaction  made,  the  party 
required  do  not  within  convenient  time  make  due  satisfkction 

k  Grot.  «].  j.  b.  &  p.  /.S.  C.2.  5  4&  5.  won  at  the  Elian  gamta  by  hk  hOm 
1  Dufresne,  tit.  Marco.  Meleus,  and  for  debts  due  to  many  prl- 
"*  See  the  account  giTtn  bj  Ncttor,  rate  suljecti  of  the  Pjrlian  kingdoaiy 
in  the  eleventh  book  of  the  Iliads  of  the  out  of  which  booCj  the  king  took  three 
reprisal  made  by  himself  on  the  Epeian  hundred  head  of  cattle  for  his  own  de- 
nation  ;  from  whom  he  took  a  multitude  mand,  and  the  rest  were  equitably  di- 
of  cattle,  as  a  satitfbctiffn  for  a  priae  vided  among  the  othw  Cfeditora. 

VOL.  I.  T 
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or  rebtitulion  lo  ihe  parly  grieved,  the  lord  chancellor  shall 
make  him  out  letters  of  marque  under  the  great  seal ;  and  by 
virtue  of  these  lie  may  attack  and  seise  the  proiierty  of  the 
aggressor  oation,  without  hazard  of  being  condemned  as  a 
robber  or  pirate. 

V.  Upon  exactly  liie  same  reason  stands  the  prerogative  of 
granting  safe-conducts,  wkliout  which  by  tlie  law  of  nations 
iio  member  of  one  society  has  a  right  to  intrude  into  another. 
And  therefore  Puffendorf  very  justly  resolves  ",  that  it  is  left 
in  the  power  of  all  states,  to  take  such  measures  about  the 
adi^ission  of  strangers,  as  tliey  think  convenient ;  those  being 
ever  excepted  who  are  driven  on  the  coast  by  necessity,  or  by 
any  cause  that  deserves  pity  or  .compassion.  Great  tenderness 
is  shewn  by  our  laws,  not  only  to  foreigners  in  distress  (as 
will  appear  when  we  come  lo  speoic  of  shipwrecks),  but  with 
regard  also  to  the  admission  of  strangers  who  come  sponta- 
neously. For  so  long  as  their  nation  continues  at  peace  with 
ourS)  and  they  themselves  behave  peaceably,  they  are  under 
J  260  ]  the  king's  protection  ;  though  liable  lo  be  sent  home  whenever 
.  ,  -  the  king  sees  occasion.  But  no  subject  of  a  nation  at  war 
with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor 
can  travel  himself  upon  the  high  seas,  or  send  his  goods  and 
mercliandize  Irom  one  place  to  another,  without  danger  of 
being  seised  by  our  subjects,  unless  he  has  letters  of  safe- 
conduct  ;  which  by  divers  antient  statutes  *  must  be  granted 
iind^  the  king's  great  seal  and  enrolled  in  chancery,  or  else 
are  of  no  effect:  the  king  being  supposed  the  best  judge  of 
such  ernergencies,  as  may  deserve  exemption  from  the  general 
law  of  arms.  But  passports  under  the  king's  sign-manual, 
(jr  licences  from  his  embassadors  Dbrond,  are  now  more  usual- 
ly obtained,  and  are  allowed  to  be  of  equal  validity. 

IxnEED  the  law  of  England,  as  a  commercial  country, 
pays  a  very  particular  regard  (o  foreign  merchants,  in  innu- 
merable instances.  One  I  cannot  omit  to  mention ;  that  by 
magna  carta  P  it  is  provided,  that  all  merchants  (unless  pub- 
licly proliibiled  before  hand)  Uiall  have  safe-conduct  to  depart 

"  Law  of  N.  uui  N.  li.  3.  c.  3.  i  9.  •  r.  so. 

•  HHBn.V[,c.3.       isHcn.  VI. 
(,B.     S9H(n.  Vl.f.I. 
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from,  to  come  into,  to  tarry  in,  and  to  go  through  England, 
for  the  exercise  of  merchandize,  without  any  unreasonable 
imposts,  except  hi  time  of  war :  and  if  a  war  breaks  out 
between  us  and  their  country,  they  shall  be  attached  (if  in 
England)  witliout  harm  of  body  or  goods,  till  the  king  or  his 
chief  justiciary  be  informed  how  our  merchants  are  treated 
in  the  land  with  which  we  are  at  war ;  and,  if  ours  be  secure 
in  that  land,  they  shall  be  secure  in  ours.  This  seems  to 
have  been  a  common  rule  of  equity  among  all  the  northern 
nations ;  for  we  learn  from  Stiernhook  \  that  it  was  a  maxim 
among  the  Goths  and  Swedes,  "  quam  legem  exteri  nobis 
"  posuerCy  eandem  iUis  ponemusJ^  But  it  is  somewhat  extras 
ordinary  that  it  should  have  found  a  place  in  magna  cartoj  a 
mere  interior  treaty  between  the  king  and  his  natural*bom 
subjects :  which  occasions  the  learned  Montesqi^ieu  to  remark 
with  a  degree  of  admiration,  '^  that  the  f^nglish  have  made 
"  the  protection  o{  foreign  merchants  one  of  the  articles  of  [  261  ] 
"  their  national  liberty'."  But  indeed  it  well  justifies  another 
observation  which  he  has  made  *,  "  that  the  English  know 
"  better  than  any  other  people  upon  earth,  how  to  value  at 
"  the  same  time  these  three  great  advantages,  religion, 
"  liberty,  and  commerce."  Very  different  from  the  genius 
of  the  Roman  people;  who  in  their  manners,  their  consti- 
tution, and  even  in  their  laws,  treated  commerce  as  a  dis- 
honourable employment,  and  prohibited  the  exercise  thereof 
to  persons  of  birth,  or  rank,  or  fortune  * :  and  equally  dif- 
ferent from  the  bigotry  of  the  canonists,  who  looked  on  trade 
as  inconsistent  with  Christianity ",  and  determined  at  the 
council  of  Melfi,  under  pope  Urban  II.  A.  D.  1090,  that  it 
was  impossible  with  a  safe  conscience  to  exercise  any  traffic^ 
or  follow  the  profession  of  the  law^.  (4) 

^  Dejure  Sueon.  L  S.  c.  4.  twnu*  debet  esse  mercator ;  aut  ti  vo- 

''  Sp.  L.  20.  IS.  luerit  esse,  proficiatur  de  ecdetia  Dei. 

•  Ibid,  20.  7.  Decret.  1.  88.  11. 

'  NobUiores    natalibus,   et   fumorum         "^  FcUsa  JU  j)oeTdtentia   [Unci]   cum 

luce  consyicuos,  ei  ptUrimonio  ditiores,  penitus   ab   officia   curtail  vel  negotiaH 

pemiciontm  urbibus  mercimonium  ex-  non  recedit,  quae  sine  peccatis  agi  uOa 

ercere  prohibemus*     C.  4.  63.  S.  ralione  nan  praevalet.   Act,  Condi,  apud 

"  Homo  mercator  vix  aut  nunquam  Baron*  c.l6. 
potest  Deo  placere ;  et  ideo  nuUus  chriS' 

(4)  By  a  series  of  temporary  acts,  which  commenced  about  the  middle  of 
the  last  reign,  the  residence  of  aliens  in  this  country  has  been  put  under 

f  2  ^^^ 
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These  are  the  principal  prerogatives  of  the  king  respect- 
ing this  nation's  intercourse  with  foreign  nations;  in  all  of 
which  he  is  considered  as  the  delegate  or  representative  of 
his  people.  But  in  domestic  affairs  he  is  considered  in  a 
great  variety  of  characters,  and  from  thence  there  arises  an 
abundant  number  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legisla- 
tive power;  and,  as  such,  has  the  prerogative  of  rejecting 
such  provisions  in  parliarment,  as  he  judges  improper  to  be 
passed.  The  expediency  of  whicli  constitution  has  before 
been  evinced  at  large  \  I  shall  only  farther  remark,  that  the 
king  is  not  bound  by  any  act  of  parliament,  unless  he  be 
named  therein  by  special  and  particular  words.  The  most 
general  words  that  can  be  devised  (^^  any  person  or  persons, 
^^  bodies  politic  or  corporate,  &c.")  affect  not  him  in  the 

[  262  ]  least,  if  they  may  tend  to  restrain  or  diminish  any  of  his 
rights  or  interests  ^  For  it  would  be  of  most  mischievous 
consequence  to  the  public,  if  the  strength  of  the  executive 
power  were  liable  to  be  curtailed  without  it's  own  express 
consent,  by  constructions  and  implications  of  the  subject 
Yet,  where  an  act  of  parliament  is  expressly  made  for  the 
preservation  of  public  rights  and  the  suppression  of  public 
wrongs,  and  does  not  interfere  with  the  established  rights  of 
the  crown,  it  is  said  to  be  binding  as  well  upon  the  king  as 
upon  the  subject':  and,  likewise  the  king  may  take  the  benefit 
of  any  particular  act,  though  he  be  not  especially  named  *. 

II.  The  king  is  considered,  in  the  next  place,  as  the  ge- 
neralissimo, or  the  first  in  the  military  command,  within  the 
kingdom.  The  great  end  of  society  is  to  protect  the  weakness 
of  individuals  by  the  united  strength  of  the  community :  and 
the   principal   use  of  government   is  to  direct   that   united 

»  Ch.  2.  p.  154.  *  /Wd.71. 

y   11  Rep.  74.  *  7  Rep.  32. 


iome  restrictions,  the  general  objects  of  which  are  to  keep  the  government 
informed  from  time  to  time  of  the  number,  names,  circumstances,  and 
places  of  abode  of  resident  foreigners,  and  also  to  arm  it  with  a  power  of 
summarily  sending  them  out  of  the  kingdom  whenever  it  shall  think  such 
a  mtature  ncctnary. 
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strength  in  the  best  and  most  effectual  manner,  to  answer  the 
end  proposed.  Monarchical  government  is  allowed  to  be  the 
fittest  of  any  for  this  purpose :  it  follows  therefore,  from  the 
very  end  of  it's  institution,  that  in  a  monarchy  the  military 
power  mu$t  be  trusted  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the 
king  has  the  sole  power  of  raising  and  regulating  fleets  and 
armies.  Of  the  manner  in  which  they  are  raised  and  regu- 
lated I  shall  speak  more,  when  I  come  to  consider  the  mili- 
tary state.  We  are  now  only  to  consider  the  prerogative  of 
enlisting  and  of  governing  them ;  which  indeed  was  disputed 
and  claimed,  contrary  to  all  reason  and  precedent,  by  the  long 
parliament  of  king  Charles  I. ;  but,  upon  the  restoration  of 
his  son,  was  solenmly  declared  by  the  statute  13  Car.  II.  c.  6. 
to  be  in  the  king  alone;  for  that  the  sole  supreme  govern- 
ment and  command  of  the  militia  within  alf  his  majesty's 
realms  and  dominions,  and  of  all  forces  by  sea  and  land,  and 
of  all  forts  and  places  of  strength,  ever  was,  and  is  the  un- 
doubted right  of  his  majesty,  and  his  royal  predecessors,  kings  [  263  ] 
and  queens  of  England ;  and  that  both  or  either  house  of 
parliament  cannot,  nor  ought  to,  pretend  to  the  same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only  to 
fleets  and  armies,  but  also  to  forts,  and  other  places  of 
strength,  within  the  realm:  the  sole  prerogative  as  well  of 
erecting,  as  manning  and  governing  of  which  belongs  to  the 
king  in  his  capacity  of  general  of  the  kingdom  **:  and  all 
lands  were  formerly  subject  to  a  tax,  for  building  of  castles 
wherever  the  king  thought  proper.  This  was  one  of  the 
three  things,  from  contributing  to  the  performance  of  which 
no  lands  were  exempted;  and  therefore  called  by  our  Saxon 
ancestors  the  trinoda  necessitas :  sc.  pontis  reparation  arcis  can^ 
structio^  et  expeditio  contra  hostem  ^.  And  this  they  were  called 
upon  to  do  so  often  that,  as  sir  Edward  Coke  from  M.  Paris 
assures  us^  there  were  in  the  time  of  Henry  II.  1 115  castles 

•»  2  Inst.  so.  «>  2  Inst.  31. 

^  Cowl*s  Interp.  tit,  auteUotum  ope- 
ratio.     Se\d,  Jan,  Jng.  I,  in. 
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in  England.  (5)  The  inconveniences  of  which, 
wh«  granted  out  to  private  subjects,  the  lordly  barons  of 
those  times,  were  severely  felt  by  the  whole  kingdom;  for, 
as  William  of  Newburgh  remarks  in  the  reign  of  king  St^hen, 
«*  erant  in  Angtia  quodammodo  tot  reges  vel  pottus  fyrann$\ 
"  quoi  domini  castellarum ."  but  it  was  felt  by  none  more 
sensibly  than  by  two  succeeding  princes,  king  John  and  king 
Henry  IIL  And  therefore,  the  greatest  part  of  them  being 
dfemoHshed  in  the  barons'  wars,  the  kings  of  aftertimes  have 
been  very  cautious  of  suffering  them  to  be  rebuilt  in  a  forti- 
fied manner :  and  sir  Edward  Coke  lays  it  down  %  that  no 
inbject  can  build  a  casde,  or  house  of  strength,  imbattled,  or 
other  fortress  defensible,  without  the  licence  of  the  king ;  for 
the  danger  which  might  ensue,  if  every  man  at  his  pleasure 
might  do  it. 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal  found* 

itSkm^  to  secure  his  marine  revenue,  that  the  king  has  the 

^  ^  pggrogative  of  appointing  ports  and  havens,  or  sudi  places 

only  ^fer  persons  and  merchandize  to  pass  into  and  out  of  the 

realm,  as  he  in  his  wisdom  sees  proper.     By  the  feodal  law, 

all  na;vigable  rivers  and  havens  were  computed  among  the 

regcS^a ',  and  were  subject  to  the  sovereign  of  the  state.     And 

in  England  it  hath  always  been  holden  that  the  king  is  lord 

^(  the  whole  shore  ^,  and  particularly  is  the  guardian  of  the 

-ports  and  havens,  which  are  the  inlets  and  gates  of  the  realm  ^ : 

4md  therefore,  so  early  as  the  reign  of  king  John,  we  find 

ghips  seised  by  the  king's  officers  for  putting  in  at  a  place 

that  was  not  a  legal  port  '•     These  legal  ports  were  undoubt- 

«  1  Inst.  5.  "  Dbt.  9.  56. 

^  2  Feud.  /.  56.  Crag.  1.  15.  15.  '  Madox.  hist.  esch.  53a 

«  F.  N.  B,  113. 


(5)  It  might  be  iDferrcd  from  the  manner  in  which  this  quotation  \% 
introdueed,  that  Henry  the  second  himself  was  a  great  erecter  of  castles. 
The  fact  is,  that  these  castles  were  baronial  residences  multiplied  during 
the  weak  and  turbulent  reign  of  Stephen ;  that  lienry  felt  the  inconveni- 
ence of  them  eren  before  his  succession ;  and  made  it  one  of  the  secret 
articles  of  his  treaty  with  Stephen,  that  every  castle  built  in  hb  reign  should 
be  pulled  down ;  however  Stephen  neglected,  or  was  unable  to  perform 
this,  and  it  was  one  of  the  first  of  Henry's  own  acts  after  his  accession. 
I^.Litt.  H.«.  H.  i.&y 
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ediy  at  first  assigned  by  the  crown ;  since  to  each  of  them  a* 
court  of  portmote  is  incident  ^^  the  jurisdiction  of  which  must 
flow  firom  the  royal  authority :  the  great  ports  of  the  sea  are 
also  referred  to,  as  weU  known  and  established  by,  statute 
4  Hen.  IV.  c.20.  which  prohibits  the  landing  elsewhere  under 
pain  of  confiscation ;  and  the  statute  1  Eliz«  clI.  recites,  that 
the  fi-anchise  of  lading  and  discharging  had  been  frequently 
granted  by  the  crown* 

But  though  the  king  had  a  power  of  granting  the  fitm- 
chise  of  havens  and  ports,  yet  he  had  not  the  power  of  re- 
sumption, or  of  narrowing  and  confining  their  limits  when 
once  established ;  but  any  person  had  a  right  to  load  or  dis^ 
charge  his  merchandize  in  any  part  of  the  haven ;  whereby 
the  revenue  of  the  customs  was  much  impaired  and  dimin- 
ished, by  fraudulent  landings  in  obscure  and  private  comers. 
This  occasioned  the  statutes  of  I  Eliz.  c.  1 1.  and  1 3  &  1 4  Car.  11. 
c.11.  §  14.  which  enable  the  crown  by  commission  to  ascertain 
the  limits  of  all  ports,  and  to  assign  proper  wharfs  and  quays 
in  each  port,  for  the  exclusive  landing  and  loading  of  mer- 
chandize. 

The  erection  of  beacons,  light-housesy  and  sea-marks,  is 
also  a  branch  of  the  royal  prerogative :  whereof  the  first  was 
antiently  used  in  order  to  alarm  the  country,  in  case  of  the  [  265  ] 
approach  of  an  enemy ;  and  all  of  them  are  signally  usefiil  in 
guiding  and  preserving  vessels  at  sea  by  night  as  well  as  by 
day.  For  this  puirpose  the  king  hath  the  exclusive  power, 
by  commission  under  his  great  seaP,  to  cause  them  to  be 
erected  in  fit  and  convenient  places  "*,  as  well  upon  the  lands 
of  the  subject  as  upon  the  demesnes  of  the  crown :-  which 
power  is  usually  vested  by  letters  patent  in  the  office  of  lord 
high  admiral  °.  And  by  statute  8  Eliz.  clS.  the  corporation 
of  the  Trinity-house  are  empowered  to  set  up  any  beacons  or 
sea-marks  wherever  they  shall  think  them  necessary,*:  and  if 
the  owner  of  the  land  or  any  other  person  shall  destroy  them,, 
or  shall  take  down  any  steeple,  tree,  or  other  known  sea-mark, 

k  4  Inst.  148.  •»  Roi.  Oaut.  1  Ric'.IL  m.42.  Piyn: 

'  3  Inst.  204.    4  Insil4i.  on  4  Inst.  136. 

<"  lSid.158.     4  Inst  149. 
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ill  case  of  inability  lo  pay  it,  shall  be 


he  shall  forfeit  100/.  o 
ipso  facto  outlawed. 

To  this  branch  of  tlie  prerogative  may  also  be  referred  the 
power  vested  in  his  majesty,  by  statutes  12  Car.II.  c.+.  and 
29Geo.IL  C.16.  of  prohibiting  the  exportation  of  amis  or 
ammunition  out  of  tliis  kingdom  under  severe  penalties ;  and 
likewise  the  right  which  the  king  has,  whenever  he  sees  pro- 
per, of  confining  his  subjects  to  slay  within  the  realm,  or  of 
recalling  them  when  beyond  the  seas.  By  the  common  law  ", 
every  man  may  go  out  of  the  realni  for  whatever  cause  he 
pleaseth,  without  obtaining  the  king's  leave ;  provided  he  is 
under  no  injunction  of  staying  at  home  (which  liberty  was 
expressly  declared  in  king  John's  great  charter  [c.  +2.],  though 
lef^  out  in  thai  of  Henrj'III.);  but,  because  that  every  man 
ought  of  right  to  defend  the  king  and  his  realm,  therefore  the 
king  at  his  pleasure  may  command  him  by  his  writ  that  he  go 
not  beyond  the  seas,  or  out  of  the  realm,  without  licence ; 
and  if  he  do  the  contrary,  he  shall  be  punished  for  disobeying 
the  king's  command.  Some  persons  there  antiently  were^ 
that,  by  reason  of  their  stations,  were  under  a  perpetual  pr<K 
hibition  of  going  abroad  without  licence  obtained ;  among 
which  were  reckoned  all  peers,  on  account  of  tlieir  being 
counsellors  of  the  crown ;  all  knights  who  were  bound  to  d»^ ' 
fend  tlie  kingdom  from  invasions ;  all  ecclesiastics,  who 
expressly  confined  by  the  fourth  chapter  of  the  constitutioiM 
of  Clarendon,  on  account  of  their  attachment  in  the  times  olR' 
popery  to  the  see  of  Rome :  all  urcliers  and  other  artificei-" 
lest  they  should  instruct  foreigners  to  rival  us  in  their  sevei 
trades  and  manufactures.  Thi§  was  law  in  the  times  of  Brit* 
tonf,  who  wrote  in  the  reign  of  Edward  I.:  and  sir  Edward 
Coke ''gives  us  many  instances  to  tliis  elfecl  in  tlie  time  of 
Edward  III.  In  the  succeeding  reign  the  affair  of  travelling 
wore  a  very  different  aspect;  an  act  of  parliament  being  made', 
forbidding  all  persons  whatever  to  go  abroad  without  licence; 
except  only  the  lords  and  other  great  men  of  the  realm;  and 
true  and  notable  merchants;  and  the  king's  soldiers.  But 
this  act  was  repealed  by  the  statute  iJac.  I.  c.l.  And  at 
present  every  body  has,  or  at  least  assumes,  the  liberty  of 

•   r   N.  B.S4.  -  3lnil.l79. 

'  f-l**-  '  jRith.  II.  w,l. 
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going  abroad  when  he  pleases.  Yet  undoubtedly  if  the  king, 
by  writ  of  ne  exeat  regnuniy  under  his  great  seal  or  privy  seal, 
thinks  proper  to  prohibit  him  from  so  doing ;  or  if  the  king 
sends  a  writ  to  any  man,  when  abroad,  commanding  his  re- 
turn, and  in  either  c&se  the  subject  disobeys;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's 
lands  shall  be  seised  till  he  return ;  and  then  he  is  liable  to 
fine  and  imprisonment '.  (6) 

III.  Another  capacity,  in  which  the  king  is  considered 
in  domestic  afiairs,  is  as  the  fountain  of  justice  and  genei*al 
conservator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
justice  the  law  does  not  mean  the  author  or  original,  but  only 
the  distributor.  Justice  is  not  derived  from  the  king,  as  from 
his^^^  gi/i ;  but  he  is  the  steward  of  the  public,  to  dispense 
it  to  whom  it  is  due  \  He  is  not  the  spring,  but  the  reser- 
voir; from  whence  right  and  equity  are  conducted,  by  a 
thousand  channels,  to  every  individual.  The  original  power 
of  judicature,  by  the  fundamental  principles  of  society,  is 
lodged  in  the  society  at  large :  but  as  it  would  be  impracti-  [  267  ] 
cable  to  render  complete  justice  to  every  individual,  by  the 
people  in  their  collective  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  select  magistrates,  who  with 

'  1  Hawk.  p.  C.  C.9S.  ut  justUtam  faciat  univerm.      Bract. 

*  Ad  hoc  autem  creatus  ett  et  eUchUj    1, 3.  tr,  1.  c.9.   §  3. 


(6)  The  writ  of  ne  exeat  regno  is  now  applied  in  the  court  of  chancery 
to  other  than  the  state  purposes  for  which  it  was  originally  framed.  In 
James  the  first's  time,  a  usage  commenced,  which  time  has  legalised,  of 
granting  the  writ  for  the  furtherance  of  justice  in  civil  suits ;  and  it  issues 
now  as  a  mode  of  procuring  bail  for  an  equitable  demand,  where  the  party 
applying  will  make  an  affidavit  that  the  party  sued  is  going  abroad,  and 
that  the  equitable  debt  will  be  endangered  by  his  so  doing.  It  is  also  used 
where  a  party  has  been  decreed  by  the  ecclesiastical  court  to  pay  alimony 
and  costs,  and  is  about  to  withdraw  himself  from  the  reach  of  that  court's 
jurisdiction.  A  bill  is  filed  in  these  coses,  founded  on  the  affidavit,  and 
prays  for  the  writ ;  the  granting  it  is  matter  of  discretion,  and  as  it  is  a  severe 
process,  and  such  use  of  it  is  a  departure  from  its  original  purpose,  the 
discretion  is  exefcised  with  great  caution.  If  granted,  it  usually  issues  to 
the  sheriff  commanding  him  to  make  the  defendant  find  sufficient  surety 
that  he  will  not  leave  the  realm  without  the  court's  permission,  and  in 
default  of  his  finding  sudi  surety  to  commit  him  to  prison.  Maddock's 
Chanc.  Pract.  S.  S26. 
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more  ea^e  and  expedition  can  hear  and  determine  complaints; 
And  in  England  this  authority  has  immemorially  been  exer- 
dsed  by  the  king  or  his  substitutes.  He  therefore  has  alone 
the  right  of  erecting  courts  of  judicature :  for,  though  the 
constitution  of  the  kingdom  hath  intrusted  liim  with  the 
whole  executive  power  of  the  laws,  it  is  impossible,  as  well  as 

•  improper,  that  he  should  personally  carry  into  execution  this 
great  and  extensive  trust :  it  is  consequently  necessary,   that 

'  courts  should  be  erected,  to  assist  him  in  executing  this  power; 
and  equally  necessary,  that,  if  erected,  they  should  be  erected 
by  his  authority.     And  hence  it  is,  that  all  jurisdictions  of 

'  courts  are  either  mediately  or  immediately  derived  from  the 
crown,  their  proceedings  run  generally  in  the  king's  name, 
they  pass  under  his  seal,  and  are  executed  by  his  ofGcers. 

It  Is  probable,  and  almost  certain,  that  in  very  earlv  times, 
before  our  constitution  arrived  at  it's  full  perfection,  our  kings 
in  person  oflen  heard  and  determined  causes  between  partv 
and  party.  (7)  But  at  present,  by  the  long  and  uniform  usage 
of  many  ages,  our  kings  hove  delegated  their  whole  judicial 
power  to  the  judges  of  their  several  courts;  which  are  the 
grand  depositaries  of  the  fundamental  laws  of  the  kingdom, 
and  have  gained  a  known  and  stated  jurisdiction,  regulated 
by  certain  and  established  rules,  which  the  crown  itself  can- 
not now  alter  but  by  act  of  parliament  ".  And,  in  order  to 
maintain  both  the  dignity  and  Independence  of  the  judges  in 
the  superior  courts.  It  is  enacted  by  the  statute  12  it  13  W.III. 
C.2.  that  their  commissions  shall  be  made  (not,  as  formerly, 
durante  bene  placito,  but)  quamdtu  bmic  se  geiscrint,  and.  their 
salaries  ascertained  and  established;  hut  that  it  may  be  lawful 
to  remove  tliem  on  tlie  addresss  of  both  houses  of  parliament. 
And  now  by  the  noble  improvements  of  that  low  in  the  statute 
of  1  Geo. III.  C.23.  enacted  at  the  earnest  recommendation  of 
H  268  ]  the  king  himself  from  the  throne,  the  judges  are  continued  in 
their  offices  during  their  good  behaviour,  notwithstanding 
any  demise  of  the  crown,  which  was  formerly  held  '  imme- 
diately to  vacate  their  aeats>  aud  tJieir  full  salaries  ore  abso- 
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lately  secured  to  them  during  the  continuance  of  their  com- 
missions ;  his  majesty  having  been  pleased  to  declare,  that 
*^  he  looked  upon  the  independence  and  uprightness  of  the 
^*  judges,  as  essential  to  the  impartial  administration  of 
*^  justice;  as  one  of  the  best  securities  of  the  rights  and 
**  liberties  of  his  subjects ;  and  as  most  conducive  to  the 
**  honour  of  the  crown  *." 

In  criminal  proceedings,  or  prosecutions  for  offences,  it 
would  still  be  a  higher  absurdity,  if  the  king  personally  sate 
in  judgment ;  because  in  regard  to  these  he  appears  in  another 
capacity^  that  of  prosecutor.  All  offences  are  either  against 
the  king's  peace,  or  his  crown  and  dignity :  and  are  so  laid  in 
every  indictment.  For  though  in  their  consequences  they 
generally  seem  (except  in  the  case  of  treason  and  a  very 
few  others)  to  be  rather  offences  against  the  kingdom  than 
the  king ;  yet,  as  the  public,  which  is  an  invisible  body,  has 
delegated  all  it's  power  and  rights,  with  regard  to  the  execu- 
tion of  the  laws,  to  one  visible  magistrate,  all  affronts  to  that 
power,  and  breaches  of  those  rights,  are  immediately  offences 
against  him,  to  whom  they  are  so  delegated  by  the  public 
He  is  therefore  the  proper  person  to  prosecute  for  all  public 
offences  and  breaches  of  the  peace,  being  the  person  injured 
in  the  eye  of  the  law.  And  this  notion  was  carried  so  £blt  in 
the  old  Gothic  constitution  (wherein  the  king  was  bound  by 
his  coronation  oath  to  conserve  the  peace),  that  in  case  of  any 
forcible  injury  offered  to  the  person  of  a  fellow-subject,  the 
ofiender  was  accused  of  a  kind  of  peijury,  in  having  violated 
the  king's  coronation  oath ;  dicebatur  Jregisse  juramenhan  regis 
juratum  ^  And  hence  also  arises  another  branch  of  the  pre-  r  269  ] 
rogative,  that  of  pardoning  offences ;  for  it  is  reasonable  that 
he  only  who  is  injured  should  have  the  power  of  forgiving. 
Of  prosecutions  and  pardons  I  shall  treat  more  at  large  here- 
after ;  and  only  mention  them  here,  in  this  cursory  Aianner, 
to  shew  the  constitutional  grounds  of  this  power  of  the  crown, 
and  how  regularly  connected  all  the  links  are  in  this  vast 
chain  of  prerogative. 

*  Cam.  Journ.  3  Mar.  1751.  m>  also,  when  Uie  chief  justice  TiKNrpe 

y  Stiernh.  de  jure  Gotk,  AS.   c.  3.  was  condemned  to  be  hanged  for  bribe- 

A  notion  somewhat  similar  to  this  may  ry,  he  was  said  tacrafnentum  dommi 

be  found  ifl  the  Mirror,  c.l.  $  5.     And  regii/regUte.    Sot,  Pari.  25Edw*IIL 
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In  this  distinct  and  separate  existence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re- 
moveable  at  pleasure,  by  the  crown,  consists  one  main  pre- 
servative of  the  public  liberty ;  which  cannot  subsist  long  in 
any  state,  unless  the  administration  of  common  justice  be  in 
some  degtee  separated  both  from  the  I^islative  and  also  from 
the  executive  power.  Were  it  joined  with  the  legislative, 
the  life,  liberty,  and  property  of  the  subject  would  be  in  the 
hands  of  arbitrary  judges,  whose  decisions  would  be  then 
regulated  only  by  their  own  opinions,  and  not  by  any  funda^ 
mental  principles  of  law ;  which,  though  legislators  may  de- 
part from,  yet  judges  are  bound  to  observe.  Were  it  joined 
with  the  executive,  this  union  might  soon  be  an  over-balance 
for  the  Iqrislative.  For  which  reason,  by  the  statute  of 
16  C.I.  clO.  which  abolished  the  court  of  star-chamber, 
efiectual  care  is  taken  to  remove  all  judicial  power  out  of  the 
hands  of  the  king's  privy  council ;  who,  as  then  was  evident 
from  recent  instances,  might  soon  be  inclined  to  pronounce 
that  for  law^  which  was  most  agreeable  to  the  prince  or  his 
officers*  Nothing  therefore  is  more  to  be  avoided,  in  a  free 
constitution,  than  uniting  the  provinces  of  a  judge  and  a 
minister  of  state.  And  indeed,  that  the  absolute  power, 
claimed  and  exercised  in  a  neighbouring  nation,  is  more  tole- 
rable than  that  of  the  eastern  empires,  is  in  great  measure 
owing  to  their  having  vested  their  judicial  power  in  their 
parliaments,  a  body  separate  and  distinct  from  both  tlie 
legislative  and  executive  :  and  if  ever  that  nation  recovers  it's 
former  liberty,  it  w^ill  owe  it  to  the  efforts  of  those  assemblies. 
In  Turkey,  where  every  thing  is  centered  in  the  sultan  or 
[  270  ]  his  ministers,  despotic  power  is  in  it's  meridian,  and  wears  a 
more  dreadful  aspect. 

A  CONSEQUENCE  of  this  prerogative  is  the  legal  ubiqtuty  of 
the  king.  His  majesty,  in  the  eye  of  the  law,  is  always  pre- 
sent in  all  his  courts,  though  he  cannot  personally  distribute 
justice*.  His  judges  are  the  mirror  by  which  the  king's 
image  is  reflected.  It  is  the  regal  ofiice,  and  not  the  royal 
person,  that  is  always  present  in  the  court,  always  ready  to  un- 
dertake prosecutions,  or  pronounce  judgment,  for  the  benefit 

'  FortMc.  c.  8.     9  Inft.  186. 
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and  protection  of  the  subject.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonsuit  * ;  for  a  nonsuit 
is  the  desertion  of  the  suit  or  action  by  the  non-^appearance 
of  the  plaintiff  in  court.  For  the  same  reason  also,  in  the 
forms  of  legal  proceedings,  the  king  is  not  said  to  appear  ly 
his  attorney^  as  other  men  do ;  for  in  contemplation  of  law 
he  is  always  present  in  court  ^ 

From  the  same  original,  the  king's  being  the  fountain  of 
justice,  we  may  also  deduce  the  prerogative  of  issuing  pro- 
clamations, which  is  vested  in  the  king  alone.  These  pro- 
clamations have  then  a  binding  force,  when  (as  sir  Edward 
Coke  observes*)  they  are  grounded  upon  and  enforce  the 
laws  of  the  realm.  For  though  the  making  of  laws  is  en- 
tirely the  work  of  a  distinct  part,  the  legislative  branch,  of 
the  sovereign  power,  yet  the  manner,  time,  and  circumstance 
of  putting  those  laws  in  execution  must  frequently  be  left  to 
the  discretion  of  the  executive  magistrate.  And  therefore 
his  constitutions  or  edicts  concerning  these  points,  which  we 
call  proclamations,  are  binding  upon  the  subject,  where  they 
do  not  either  contradict  the  old  laws  or  tend  to  establish  new 
ones ;  but  only  enforce  the  execution  of  such  laws  as  are 
already  in  being,  in  such  manner  as  the  king  shall  judge  ne- . 
cessary.  Thus  the  established  law  is,  that  the  king  may  pro- 
hibit any  of  his  subjects  from  leaving  the  realm :  a  proclam- 
ation therefore  forbidding  this  in  general  for  three  weeks, 
by  laying  an  embargo  upon  all  shipping  in  time  of  war**,  will  [  271  ] 
be  equally  binding  as  an  act  of  parliament,  because  founded 
upon  a  prior  law.  But  a  proclamation  to  lay  an  embargo  in 
time  of  peace  upon  all  vessels  laden  with  wheat  (though  in 
the  time  of  a  public  scarcity)  being  contrary  to  law,  and  par- 
ticularly to  statute  22  Car. II.  c.  IS.  the  advisers  of  such  a  pro- 
clamation^  and  all  persons  acting  under  it,  found  it  necessary 
to  be  indemnified  by  a  special  act  of  parliament,  7  Geo.  III. 
c.  7.  A  proclamation  for  disarming  papists  is  also  binding, 
being  only  in  execution  of  what  the  legislature  has  first  or- 
dained :  but  a  f!>roclamation  for  allowing  arms  to  papists,  or 
for  disarming  any  protestant  subjects,  will  not  bind ;  because 
the  Arst  would  be  to  assume  a  dispensing  power,  the  latter 

*  Co.  Liu.  139.  ^S  Inst.  162. 

*»  Finch.  L.  81 .  ^4  Mod.  1 77.  179. 
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a  legislutive  one;    to  the  vesting  of  either  of  which  in  any 

I  xngle  person  the  laws  of  England   are  absolutely  strangers. 

i  Indeed   by  the  statute  SI  Hen.  VIII.  c.8.   it  was   enacted, 

that  tlie  king's  proclamations  should  have  the  force  of  acts  of 

Pftrliament ;  a  statute,  which  wus  'calculated  to  introduce  the 

most  despotic  tyranny ;  and  which  must  have  proved  fatal  to. 

'  the  liberties  of  this  kingdom,  had  it  not  been  luckily  repealed 

in  the  minority  of  his  successor,  about  Jive  years  after'. 

IV.  The  king  is  likewise  the  fountain  of  honour,  of  office, 
and  of  privilege;  and  this  in  a  different  sense  from  that 
wherein  he  is  styled  the  fountain  of  justice ;  for  here  he  is 
really  the  parent  of  them.  It  is  impossible  that  government 
can  be  maintained  without  a  due  subordination  of  rank ;  that 
tile  people  may  know  and  distinguish  such  as  are  set  over 
them,  in  order  to  yield  them  their  due  respect  and  ol>edience; 
and  also  that  the  ofiicers  themselves,  being  encouraged  by 
emulation  and  the  hopes  of  superiority,  may  the  better  dis- 
charge their  functions:  and  the  law  supposes  thai  no  one 
can  be  so  good  a  Judge  of  their  several  merits  and  services, 
as  the  king  himself  who  employs  them.  It  has  therefore 
intrusted  liira  with  the  sole  power  of  conferring  dignities  and 
honours,  in  conBdence  that  he  will  bestow  them  upon  none 
but  such  as  deserve  them.  And  therefore  all  degrees  of 
[  272  ]  nobility,  of  knighthood,  and  other  titles,  are  received  by  im- 
metliate  grant  from  the  crown ;  either  expressed  in  writing, 
by  writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets ;  or  by  corporeal  investiture,  as  in  the  creation  of  a 
simple  knight. 


FiioM  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices :  for  lionours  and  oDices  are 
in  tlieir  nature  convertible  and  synonymous.  All  offices 
under  tlie  crown  carry  in  tlie  eye  of  the  law  an  honour  along 
with  them ;  because  they  imply  a  superiority  of  [larts  and 
abilities,  lieing  supposed  to  lie  always  filled  witli  tliose  lliat 
are  most  able  to  execute  them.  And,  on  tlie  other  hand,  all 
honours  In  their  original  hod  duties  or  offices  annexed  to 
tb^iii :  an  earl,  comes,  was  the  conservator  or  governor  of  a 
county ;  and  a  knight,  miUs,  was  bound  to  attend  the  king 


'   Stal.  I  Fdn.  VI,  ( 
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in  his  wars.  For  the  same  reason  therefore  that  honours  are 
in  the  disposal  of  the  king,  o£5ces  ought  to  be  so  likewise: 
and  as  the  king  may  create  new  titles,  so  may  he  create  new 
offices :  but  with  th^s  restriction,  that  he  cannot  create  new 
offices  with  pew  fees  annexed  to  them,  nor  annex  new  fees 
to  old  o^ces ;  for  this  would  be  a  tax  upon  the  subject,  which 
cannot  be  imposed  but  by  act  of  parliament  \  Wherefore, 
in  13  H^n.jV.,  a  new  o0ice  being  created  by  the  king's 
letters  patent  for  measuring  cloths,  with  a  new  fee  fpr  the 
same,  the  letters  patent  were,  on  account  of  this  pew  fee,  re* 
voked  and  declared  void  in  parliament 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the  pre- 
rogative of  conferring  privileges  upon  private  persons.  Such 
as  granting  place  or  precedence  to  any  of  his  spbjects  as  shall 
seem  good  to  h^s  royal  wisdom  ^ ;  or  such  as  copv(^rting 
aliens,  or  persons  bom  out  of  the  kin^s  dominions,  intP 
denizens;  ivhereby  some  very  considerably  privileges  of  natu«» 
ral-born  subjects  are  conferred  upon  tbem^  Such  also  is 
the  prerogative  of  erecting  corporations ;  whereby  a  number 
of  private  persons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers,  and  immunities  in  their  political  capq^ 
city,  whiph  they  were  utterly  incapable  of  in  their  natural.  [  278  ] 
Of  aliens,  denizens,  natural-born  and  naturalized  subjects, 
I  shall  spe^k  more  largely  in  a  subsequent  chapter;  as  also  of 
corporations  at  the  close  of  this  book  of  our  cominentaries* 
I  now  only  mention  them  incidentally,  in  order  to  remark  the 
king's  prerogative  of  making  them  ;  which  is  grounded  upon 
this  foundation,  that  the  king,  having  the  sole  administration  of 
the  government  in  his  hands,  is  the  best  and  the  only  judge, 
in  what  capacities,  with  what  privileges,  and  under  what 
distinctions,  his  people  are  the  best  cjualified  to  serve,  and  to 
act  under  him.  A  principle,  which  was  carried  so  iar  by 
the  imperial  law,  that  it  was  determined  to  be  the  crime  of 
sacrilege,  even  to  doubt  whether  the  prince  had  appointed 
proper  officers  in  the  state  ^. 

^  2  Inst.  533.  oportet ;  tacriUga^  enim  inttar  esi,  duH^ 

>  4  Inst.  361.  tare  an  ii  dignui  tit,  fuem  eUgerit  im* 

^  J}itjmUrt  d£  prmdpQ^jwfifipnfm    perfUor.     C..9.9$.3, 
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V.  Another  light,  in  which  tlie  laws  of  England  con- 
sidered the  king  with  regard  to  domestic  concerns,  is  as  the 
arbiter  of  commerce.  By  commerce,  I  at  present  mean 
domestic  commerce  only.  It  would  leail  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foretga  .1 
trade,  it's  privileges,  regulations,  and  restrictions ;  and  would 
be  also -quite  beside  the  purpose  of  these  commentaries,  wbicli 
are  confined  to  the  laws  of  England  :  whereas  no  municipal 
laws  can  be  sufficient  to  order  and  determine  the  very  exten- 
sive and  complicated  aftkirs  of  traffic  and  merchandize; 
neither  can  they  have  a  proper  authority  for  tliis  purpose. 
For,  as  these  are  transactions  carried  on  between  subjects 
of  independent  states,  the  municipal  laws  of  one  will  not  be 
regarded  by  the  other.  For  which  reason  the  affairs  of 
commerce  are  regulated  by  a  law  of  their  own,  called  the  law 
merchant  or  Ux  met'caiwia,  which  all  nations  agree  in  and 
take  notice  of.  And  in  particular  it  is  held  to  be  part  of  the 
law  of  England,  which  decides  the  causes  of  merchants  by 
t)ie  general  niles  which  obtain  in  all  commercial  countries  ; 
and  that  often  even  in  matters  relating  to  domestic  trade,  as 
for  instance  with  regard  to  the  drawing,  the  occeptance,  and 
transfer  of  inland  bills  of  exchange  '. 

C  274  ]  With  us  in  England,  the  king's  prerogative,  so  &r  as  it 
relates  to  mere  domestic  commerce,  will  tall  principally  under 
the  following  articles : 


First,  tlie  establishment  of  public  marts,  or  places  of 
buying  and  selling;  such  as  markets  and  fairs,  with  the  tolls 
thereunto  belonging.  These  can  only  be  set  up  by  virtue  of 
the  king's  grant,  or  by  long  and  immemorial  usage  and  pre- 
scription, which  presupposes  such  a  grant ".  The  limitation 
of  these  public  resorts,  to  such  time  and  such  place  as  may  be 
most  convenient  for  the  neighbourhood,  forms  a  part  of  oeco- 
nomics,  or  domestic  polity ;  which,  considering  the  kingdom 
as  u  large  family,  and  the  king  as  the  master  of  it,  he  clearly 
has  a  right  to  dispose  and  order  as  he  pleases.  (8) 

'  Cd.  LitL  na.       Ld.  lUym.  IBI,  15*3.  >  d  Inn.  !90. 

(B)  SceVol.lIl.  p.siB.  The  king'i  right  of  MtabliahinE;  innrkcti  and 
fiuTf  cannot  be  cxerciicil  to  the  prejudice  of  inleresli  [ireviouMlj'  vntedj 
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Secondly,  the  regulation  of  weights  and  measares.  These, 
for  the  advantage  of  the  public,  ought  to  be  universally  the 
same  througliout  the  kingdom,  being  the  general  criterions 
which  reduce  all  things  to  the  same  or  an  equivalent  value. 
But,  as  weight  and  measure  are  things  in  their  nature  arbi- 
trary and  uncertain,  it  is  therefore  expedient  that  they  he 
reduced  to  some  fixed  rule  or  standard  :  which  standard  it  is 
impossible  to  fix  by  any  written  law  or  oral  proclamation ; 
for  no  man  can,  by  words  only,  give  another  an  adequate 
idea  of  a  foot  rule  or  a  pound  weight.  It  is  therefore  ueces* 
sary  to  have  recourse  to  some  visible,  palpable,  material 
standard;  by  forming  a  comparison  with  which,  all  weights 
and  measures  may  be  reduced  to  one  uniform  size :  and  the 
prerogative  of  fixing  this  standard  our  antient  law  vested  in 
the  crown,  as  in  Normandy  it  belonged  to  the  Duke  \  This 
standard  was  originally  kept  at  Winchester :  and  we  find  in 
the  laws  of  king  Edgar  %  near  a  century  before  the  conquest^ 
an  injunction  that  the  one  measure,  which  was  kept  at 
Wincliester,  should  be  observed  througliout  the  realm.  Most 
nations  have  regulated  the  standard  of  measures  of  length  by 
comparison  with  the  parts  of  the  human  body ;  as  the  palm,  [  275  ] 
the  hand,  tlie  span,  the  foot,  the  cubit,  the  ell  {ulna^  or  arm), 
the  pace,  and  the  fathom.  But  as  these  are  of  different 
dimensions  in  men  of  different  proportions,  our  antient 
historians'"  inform  us,  that  a  new  stimdard  of  longitudinal 
measure  was  ascertained  by  king  Henry  the  first ;  M'ho  com- 
manded that  the  ulna^  or  antient  eH,  which  answers  to  the 
modern  yard,  should  be  made  of  the  exact  length  of  his  ovm 
arm.  And,  one  standard  of  measures  of  length  being  gained, 
all  others  are  easily  derived  from  thence ;  those  of  greater 
length  by  multiplying,  tliose  of  less  by  subdividing,  tliat  ori- 
ginal standard.  Thi>s,  by  the  statute  called  composUio  ulna^ 
i-um  et  pef-ticafumy  five  yards  and  a  half  make  a  perch ;  and 
the  )Mird  is  subdivided  into  three  feet,  and  each  foot  into 
twelve  inches :  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.      Superficial  measures  are  derived  by 

'  Gr,  Coustum.  C.1&.  *   Win.    Malmsb.    in    vito  Hen,  /. 

■"  caih  8.  Spelm.  Ben.  /.  o/>im{  Wilkins,  299. 


and  therefore  he  can  only  create  them  subject  to  the  restrictions  inentioDe<t 
in  the  place  referred  to. 
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squaring  those  of  length ;  and  measures  of  cajiacity  by  cubing 
them.  The  standard  of  weights  was  originally  taken  front 
corns  of  wheat,  whence  the  lowest  denomination  of  weights 
we  have  is  stilt  called  a  grain  ;  thirty-two  of  which  are  direct- 
ed, by  the  statute  called  compositio  meiisurarum,  to  compose 
&  pennyweight,  whereof  twenty  make  an  ounce,  twelve 
ounces  a  pound,  and  so  upwards.  And  upon  tliese  prin- 
ciples the  first  standards  were  made ;  which,  being  originally 
J  Hxed  by  the  crown,  their  subsequent  regulations  have  been 
generally  made  by  the  king  in  parliament.  Thus,  under 
king  Richard  I.  in  his  parliament  holden  at  Westminster, 
A.  D,  1 197,  it  was  ordained  iliat  there  should  be  only  one 
weiglit  and  one  measure  throughout  die  kingdom,  and  that 
the  custody  of  the  assize,  or  standard  of  weights  and  mea- 
sures, should  be  committed  to  certain  persons  in  every  city 
and  borough  °;  from  whence  the  antient  office  of  the  king's 
Bulnager  seems  to  have  been  derived,  whose  duty  it  was,  for 
■  certain  fee,  to  measure  all  cloths  made  for  sale,  till  the  office 
was  abolished  by  tlie  statute  II  &  12  'WMII.  c  20.  In  king 
John's  time  this  ordinance  of  king  Richard  was  frequently 
C  '^^^  ]  dispensed  with  for  money  ** :  which  occasioned  a  provision  lo 
be  made  for  enforcing  it,  in  tlie  great  charters  oi  king  John 
and  his  son  ''■  Tiiese  original  standards  were  called  po)\dus 
regis '  and  moimra  domini  regis '  .■  and  are  directed  by  a 
variety  of  subsequent  statutes  to  be  kept  in  the  exchequer, 
and  all  weights  and  measures  to  be  made  conformable  tliere- 
to '.  But,  as  sir  Edward  Coke  observes  ",  though  tliis  hath 
so  often  by  authority  of  parliament  been  enacted,  yet  it 
could  never  be  effected ;  so  forcible  is  custom  with  the  mul- 
titude. (9) 


P 


D  Hoir«d.  Halth.  Pirii. 
'  Hond.jl.D.  laoi. 
1  SUtn.Ul.c.aS. 
•  Plac.SSEdm.  I.  a/md.  Coval'dn- 
Mp.  m.  pandat  rtgU. 
'  fbl.  9.  IS. 


'  llEdw.  III.  U.I.  cl3.  SJEdir, 
■  II.  U.  5.  C.9&  la  se  Bich.  II.  e.S. 
a  H*n.  VI.  cS.  II  Hen.  VI.  r.  8. 
II  Hcn.VXI.  c.  4.    93CV.I1.C.B. 


(9)  Another  itleiapt  to  introduce  a  unlfarmity  of  weigliband  a 
hu  been  mode  bj  the  SG.4.C.14.  the  operation  of  which,  hj  the 
4G.4.C.I3.,  iifioMponed  to  the  in  day  of  January  1 6S0.  By  ihis  statule, 
■a  imperiiil  ttnndard  yard,  poutid.  gallon,  and  tnishel  for  heaped  men- 
mn,  are  Bxed,  uid  the   principle   Jwd    down,  on   which   they  may  be 

•vad,  if  loit  or  ittroyed.     Modeli  and  coplei  of  these  and  their 
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Thirdly,  as  money  is  the  medium  of  €omroerce»  it  i$  tb^ 
king's  prerogative,  as  the  arbiter  of  domestic  commercie^  (o 
give  it  authority,  or  make  it  current.  Money  is  an  universal 
medium,  or  common  standard,  by  comparison  with  ^vtnph 
the  value  of  all  merchandize  may  be  ascertained  :  or  it  ii^a. 
sign,  which  represents  the  respective  vahies  of  all  oommo* 
dities.  Met^  are  well  calculated  tov  this  sign,  becmise  tl^y. 
are  durable,  and  are  capable  of  many  subdivisions :  and  .a  gre?i 
cious  metal  is  still  better  calculated  for  this  purpose,  because 
it  is  the  most  portsUe.  A  metal  is  also  the  moat  prop^  ftn;  a 
comm(»i  measure,  because  it  can  easily  be  reduced  t^  die  sinoai 
standard  in  all  nations :  and  eveiy  parltcuUr  nation  Sum  oil. 
it  it's  own  impression,  that  the  weight  and  standard  (whi^r^ 
consists  the  intrinsic  value)  may  both  be  known  by  inspeis^KVii 
only. 

As  the  quMitity  of  precious  metals  increaoes^  that  is^  th^ 
more  of  them  there  is  extracted  from  the  mipe^  this  un|veraa]| 
medium  or  common  sign  wiU  sink  in  value,  a^d  gpow  lesai 
precious.  Above  a  thousand  millions  of  bullion  are  calcobtt^di; 
to  have  been  imported  into  Europe  from  America  within  lau^ 
than  three  centuries  :  and  the  quantity  is  daily  increaaing* 
The  consequence  is,  that  more  money  must  be  given  niow 
for  the  same  commodity  than  was  given  an  hund];^  years  ago^  [  £77  ] 
And,  if  any  accident  were  to  diminish  the  quantity  of  gold 
and  silver,  their  value  \y'ould  proportionably  rise.  A  hors9 
that  was  formerly  worth  ten  pounds,  is  now  perhi^s  wp^rtlir 
twenty :  and,  by  any  failure  of  current  specie,  the  p?ice  majr^ 
be  reduced  to  what  it  was.  Yet  is  the  horse  in  reality  neithey 
dearer  nor  cheaper  at  one  time  than  another :  for,  if  tho 
metal  which  constitutes  the  coin  was  formerly  twice  as  scarce 


parts,  and  multiples,  are  to  be  deposited  at  the  Chamberlf^in's  Offip^ 
Westminster,  and  sent  to  London,  Edinburgh,  Dublin,  and  other  citiei 
and  places.  The  magistrates  are  to  procure  them  for  the  use  of  their 
respective  counties;  and  after  the  1st  of  January  1826,  all  contracts  shall 
be  governed  by  these  standards,  unless  es^press  agreement  be  made  to  tilt 
contrary;  and  If  it  be,  unless  the  proportion  of  the  local  or  special  mea- 
sure to  the  standard  be  specified  in  the  agreement,  such  agreement  shall 
be  null  and  void.  The  statute  then  repeals^  ainoi}|r  ^  ^^t  iQ^py  o|)^^rSy 
all  tht  statiHw  cit#d  al|ovi|. 

u  2 
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as  at  present,  the  commodity  was  then  as  dear  at  half  the 
price  as  now  it  is  at  the  whole. 

The  coining  of  money  is  in  all  states  the  act  of  the  sove- 
reign power;  for  the  reason  just  mentioned,  that  its  value 
may  be  known  on  inspection.  And  with  respect  to  coinage  in 
general,  there  are  three  things  to  be  considered  therein  ;  the 
materials,  the  impression,  and  the  denomination. 

With  regard  to  the  materials,  sir  Edward  Coke  lays  it 
down%  that  the  money  of  England  must  either  be  of  gold 
or  silver :  and  none  other  was  ever  issued  by  the  royal  au- 
thority till  1672,  when  copper  farthings  and  halfpence  were 
coined  by  king  Charles  the  second,  and  ordered  by  procla- 
mation to  be  current  in  all  payments,  under  the  value  of  six- 
pence, and  not  otherwise.  But  this  copper  coin  is  not  upon 
the  same  footing  with  the  other  in  many  respects,  particu- 
larly with  regard  to  the  offence  of  counterfeiting  it.  (iO)  And, 
as  to  the  silver  coin,  it  is  enacted  by  statute  14-  Geo.  III.  c.42. 
that  no  tender  of  payment  in  silver  money,  exceeding  twenty- 
6ve  pounds  at  one  time,  shall  be  a  sufficient  tender  in  law, 
for  more  than  its  value  by  weight,  at  the  rate  of  5s.  2d.  an 
ounce.  (11) 

As  to  the  impression,  the  stamping  thereof  is  the  unques- 
tionable prerogative  of  the  crown  :  for,  tliough  divers  bi- 
shops and  monasteries  had  formerly  the  privilege  of  coining 
money,  yet,  as  sir  Matthew  Hale  observes  ^,  this  was  usually 
done  by  special  grant  from  the  king,  or  by  prescription,  which 
r  278  ]  supposes  one ;  and  therefore  was  derived  from,  and  not  in 
derogation  of,  the  royal  prerogative.  Besides  that,  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  insti- 
tuting either  the  impression  or  denomination  ;  but  had  usually 
the  stamp  sent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to  pass 
current,  is   likewise  in   the  breast  of  the  king ;  and,  if  any 

"  2  Inst.  577.  *   1  Hist.  P.C.I91. 


(10)  SecVol.!V.  p.98— 100. 

(11)  By  the  56 G. 3.  c.68.  gold  is  made  the  only  legal  tender  for  pay< 
meats  within  the  united  kingdom  exceeding  40«. 
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unusual  pieces  are  coined,  that  value  must  be  ascertained  by 
proclamation.  In  order  to  fix  the  value,  the  weight  and  the 
fineness. of  the  metal  are  to  be  taken  into  consideration  to- 
gether. When  a  given  weight  of  gold  or  silver  is  of  a  given 
fineness,  it  is  then  of  the  true  standard  %  and  called  esterling 
or  sterling  metal ;  a  name  for  which  there  are  various  reasons 
given  y,  but  none  of  them  entirely  satisfactory.  And  of  this 
sterling  or  esterling  metal  all  the  coin  of  the  kingdom  must 
be  made,  by  the  statute  25  Edw.III. st.5.  c.lS.  So  that  the 
king's  prerogative  seemeth  not  to  extend  to  the  debasing  or 
enhancing  the  value  of  the  coin  below  or  above  the  sterling 
value' :  though  sir  Matthew  Hale*  appears  to  be  of  another 
opinion.  The  king  may  also,  by  his  proclamation,  legitimate 
foreign  coin,  and  make  it  current  here,  declaring  at  what 
value  it  shall  be  taken  in  payments  ^.  But  this,  I  apprehend, 
ought  to  be  by  comparison  with  the  standard  of  our  own 
coin  ;  otherwise  the  consent  of  parliament  will  be.  necessary^ 
There  is  at  present  no  such  legitimated  money;  Portu^ 
coin  being  only  current  by  private  consent,  so  that  any  one  [  279  ] 
who  pleases  may  refuse  to  take  it  in  payment  The  king  may 
also  at  any  time  decry,  or  cry  down,  any  coin  of  the  king* 
dom,  and  make  it  no  longer  current  ^ 

V.  The  king  is,  lastly,  considered  by  the  laws  of  England 
as  the  head  and  supreme  governor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded,  is  matter  rather  of  divinity  than  of  law.  I  shall 
therefore  only  observe,  that  by  statute  26  Hen.  VIII,  c.  1 .  (recit- 

*  This  standard  hath  been  frequently  ^  Spelm.  Gloss.  203.  '  Dufresne  JII. 

varied  in  former  tinics;  but  hath  for  165.     The  most  plausible  opinion  seems 

many  years  past  been  thus  invariably  to  be  that  adopted  by  those  two  e^- 

settled.     The  pound  troy  of  gold,  con-  mologists,  that  the  name  was  deiivcd 

sisting  of  twenty  two  carats  (or  twenty-  from  the  EsteHingi,  or  Esterlings ;  aa 

fourth  parts)  fine,  and  two  of  alloy,  is  those    Saions    were    antiently  called, 

divided  into  forty-four  guineas  and  an  who  inhabited  that  district  of  Germany 

half  of  the  present  value  of  2ls.  each,  now  occupied  by  the  Hansetowns  and 

And  the  pound  troy  of  silver,  consist-  their  appendages ;  the  earliest  traden 

ing  of  eleven  ounces  and  two  penny-  in  modern  Europe, 

weights    pure,    and    eighteen    penny-  '  S  Inst.  577. 

weights  alloy,   is  divided  into    sixty-  *  1  Hal.  F.C.I 94. 

two  shillings.     (See  Folkes  on  English  ^  Ibid.  197. 

coins.)  <  1  Hal.P^C.197. 

U  S 
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ing  thet  the  king's  majesty  justly  aixl  rightfully  is  imd  ought 
to  be  the  supreme  head  of  the  church  of  England ;  and  so 
'had  l>een  recognised  by  the  clergy  of  this  kingdom  in  their 
con\*omtion)  it  is  enacted,  that  the  king  shall  be  reputed  the 
only  supreme  head  in  earth  of  the  church  of  England,  and 
shnll  have  niinexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  style  thereof  as  al)  jurisdictions,  HUthorittes, 
nnd  commodities,  to  the  said  dignity  of  Bupreme  bend  of  the 
cliurch  appertaining.  And  another  statute  to  the  sune  pur- 
part was  mittle,  I  Etiz.  c.  1. 

In  virtue  of  this  authority,  the  king  convenes,  prorogues, 
restrains,  regulates,  and  dissolves  all  ecclesiastical  synods  or 
convocations.  This  was  an  inherent  prerogative  of  the  crown, 
long  before  the  time  of  Hen.  VIII,  as  appears  by  tlie  statute 
8  Hen.VI.  c.  I.  and  tlie  many  authors,  both  lawyers  and 
historians,  vouched  by  sir  Edward  Coke  ■*.  So  that  the  statute 
«5  Hen.  VIII.c.  19.  which  rcstrtuns  the  ccMivocation  from 
making,  or  putting  in  execution,  any  canons  repugnant  to  the 
king's  prerogative,  or  the  laws,  customs,  and  statutes  of  the 
realm,  was  merely  declaratory  of  the  old  common  law ' :  that 
part  of  it  only  being  new,  which  makes  the  king's  royal  assent 
actually  necessary  to  the  validity  of  every  canon.  The  con- 
Tooation,  or  ecclesiastical  synod,  in  England,  differs  consider- 
aldy  in  its  constitution  from  the  synods  of  other  christian 
kingdoms :  those  consisting  wholly-  of  bishops ;  whereas  with 
us,  the  con\'OcatioLi  [in  each  province^  is  the  miniature  of  a 
parliament,  wherein  tlie  archbishop  presides  with  regal  state  : 
[  280  ]  the  upper  house  of  bishops  represents  the  house  of  lords  ; 
and  tlte  lower  house,  composed  of  representatives  of  the 
several  dioceses  at  large,  and  of  each  particular  chapter 
tliereiUi  lesembles  the  house  of  commons  with  it's  knights  of 
the  shire  and  burgesses'.     This  constitution  is  said  lo    be 

towing  to  the  policy  of  Edward  I. ;  who  thereby,  at  one  and 
the  same  time,  let  in  tlie  inferior  clergy  to  the  privU^^s  of 
: 


I 


■  <  l4M- 359,  S93.  I[i>catntuwdoriWbbba|»4nil 

*   ISHcp.TS.  otftBiluUi  Midaltucf  dcfiutin, 

'  In  Uk  diet  of  Sveaka,  vhan  Iht  shMh  n  ehcwn  bjwftrj  Un  put 

ecclniuti»lbrm«morilMihB«h«of  nml  lUwwrr.     Mod.  Un.  Hkt. 

M  l«gliluura,  Ih*  chunbar  oflbc  clergjt  lit. 
'  a  tt  EngUnd. 
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forming  ecclesiastical  canons  (which  before  they  had  not),  and 
also  introduced  a  method  of  taxing  ecclesiastical  benefices,  by 
consent  of  convocation  ^. 

From  this  prerogative  also,  of  being  the  head  of  the  church, 
arises  the  king's  right  of  nomination  to  vacant  bishopricks, 
and  certain  other  ecclesiastical  preferments ;  which  will  more 
properly  be  considered  when  we  come  to  treat  of  the  clergy. 
I  shall  only  here  observe,  that  this  is  now  done  in  consequence 
of  the  statute  25  Hen.  VIII.  c.  20. 

As  the  head  of  the  church,  the  king  is  likewise  the  dernier 
resort  in  all  ecclesiastical  causes;  an  appeal  lying  ultimately  to 
him  in  chancery  from  the  sentence  of  every  ecclesiastical 
judge  ;  which  right  was  restored  to  the  crown  by  statute 
25  Hen.  VIII.  c.  19.  as  will  more  fully  be  shewn  hereafter. 

•  Gilb.  Hitt.  of  Ezch.  c.4. 
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CHAPTER   THE   EIGHTH. 


OF  THE  KING'S  REVENUE. 


JJAVIMG,  in  the  preceding  chapter,  considered  at  large 
those  branches  of  the  king's  prerogative,  which  con- 
tribute to.  his  royal  dignity,  and  constitute  the  executive 
power  of  the  government,  we  proceed  now  to  examine  the 
lan^sjlteal  prercgatives,  or  such  as  regard  his  revenue :  which 
die  British  constitution  hath  vested  in  the  royal  person,  in 
order  to  support  his  dignity  and  maintain  his  power :  being 
a  portion  which  each  subject  contributes  of  his  property,  in 
order  to  secure  the  remainder. 

This  revenue  is  either  oixlinary  or  extraordinary.  The 
king's  ordinary  revenue  is  such,  as  has  eitlier  subsisted  time 
out  of  mind  in  the  crown ;  or  else  has  been  granted  by  par- 
liament, by  way  of  purchase  or  exdiange,  for  such  of  the  king's 
Inhereanft  hereditary  revenues  as  were  found  inconvenient  to 
the  subject 

Whxv  I  aay  that  it  has  subsisted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  present  in  tlic  actual 
possession  of  the  whole  of  this  revenue.  Much  (nuy  the 
greatest  part)  of  it  is  at  this  day  in  the  hands  of  subjects,  to 
whom  it  has  been  granted  out  from  time  to  time  by  the  kings 
of  England,  wliicli  has  rendered  the  crown  in  some  measure 
dependent  on  the  people  for  its  ordinary  support  and  sub- 
sistence. So  that  I  must  be  obliged  to  recount,  as  part  of 
the  royal  revenue,  what  lords  of  manors  and  other  subjects 
frequently  look  upon  to  be  their  own  absolute  inherent  rights ; 
because  they  are  and  have  been  vested  in  them  and  their 
ancestors  for  ages,  though  in  reality  originally  derived  from 
the  grants  of  our  antient  princes. 

I.  The 
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I.  The  first  of  the  king's  ordinary  revenues,  which  I  shall 
take  notice  of,  is  of  an  ecclesiastical  kind ;  (as  are  idso  the 
three  succeeding  ones ;)  viz.  the  custody  of  the  temporalities 
of  bishops  :  by  which  are  meant  all  the  lay  revenues,  lands, 
and  tenements  (in  which  is  included  his  barony)  which  belong 
to  an  archbishop's  or  bishop's  see.  And  these,  upon  the  va^- 
cancy  of  the  bishoprick,  are  immediately  the  right  of  the  king, 
as  a  consequence  of  his  prerogative  in  church  matters ;  where- 
by he  is  considered  as  tiie  founder  of  all  archbishopricks  and 
bishopricks,  to  whom  during  the  vacancy  they  revert.  And 
for  the  same  reason,  before  the  dissolution  of  abbeys,  the  king 
had  the  custody  of  the  temporalities  of  all  such  abbeys  and 
priories  as  were  of  royal  foundation  (but  not  of  those  founded 
by  subjects)  on  the  death  of  the  abbot  or  prior  ■,  Another 
reason  may  also  be  given,  why  the  policy  of  the  law  hath 
vested  this  custody  in  the  king ;  because,  as  the  successor  is 
not  known,  tiie  lands  and  possessions  of  the  see  would  be  liable 
to  spoil  and  devastation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  king,  not  the  temporalities 
themselves,  but  the  custody  of  the  temporalities,  till  such  time 
as  a  successor  is  appointed,  with  power  of  taking  to  himself 
all  the  intermediate  profits,  without  any  account  of  the  suc- 
cessor ;  and  with  the  right  of  presenting  (which  the  crown 
very  frequently  exercises)  to  such  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation  **.  This  revenue  is 
of  so  high  a  nature,  that  it  could  not  be  granted  out  to  a 
subject,  before,  or  even  after,  it  accrued  :  but  now  by  the 
statute  14  Edw.III.  st.4.  c.4and5.  the  king  may,  after  the  va- 
cancy, lease  the  temporalities  to  the  dean  and  chapter ;  saving 
to  himself  all  advowsons,  escheats,  and  the  like.  Our  antient 
kings,  and  particularly  William  Rufus,  were  not  only  remark- 
able for  keeping  the  bishopricks  a  long  time  vacant,  for  the 
sake  of  enjoying  the  temporalities,  but  also  committed  hor- 
rible waste  on  the  woods  and  other  parts  of  the  estate ;  and, 
to  crown  all,  would  never,  when  the  see  was  filled  up,  restore 
to  the  bishop  his  temporalities  again,  imless  he  purchased  them 
at  an  exorbitant  price.  To  remedy  which,  king  Henry  the  [  28S  ] 
first  ^  granted  a  charter  at  the  beginning  of  his  reign,  pro- 

*  2  Inst.  15.  e  Mat.  Paris. 

»»  Stat.  17  E<lw.  II.  St.  2.  C.I4.  F.  N. 
B.  32. 
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mking  ndther  to  sell,  nor  let  to  fiurm,  nor  take  any  thing 
from  the  domains  of  the  dinrcb,  till  the  successor  was. 
installed.  And  it  was  made  one  of  the  articles  of  the  great 
charter  **,  that  no  waste  should  be  committed  in  the  tempo- 
nlities  of  bishopricks,  neither  should  the  custody  of  them  be 
sold.  The  same  is  ordained  by  the  statute  of  Westminster 
the  first®;  and  the  statute  14  Edw. IILst4.  c.4.  (which  per- 
mits, as  we  have  seen,  a  lease  to  the  dean  and  chapter)  is  still 
more  expUcit  in  prohibiting  the  other  exactions.  It  was  also 
a  frequent  abuse,  that  the  king  would,  for  trifling  or  no 
oauses,  seise  the  temporalities  of  bishops,  even  during  their 
lives,  into  his  own  hands  :  but  this  is  guarded  against  by 
statute  1  Edw.  III.  st  2.  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
siderable, is  now  by  a  customary  indulgence  almost  reduced 
to  nothing  :  for  at  present,  as  soon  as  the  new  bishop  is  con- 
secrated and  confirmed,  he  usually  receives  the  restitution  of 
Iris  tempcN^Jhies  quite  entire,  and  untouched,  from  the  king ; 
and  at  the  same  time  does  homage  to  his  sovereign :  and  then, 
and  not  sooner,  he  has  a  fee-simple  in  his  bishoprick,  and 
may  maintain  an  action  for  the  profits 'I 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it, 
out  of  every  bishoprick,  that  is,  to  send  one  of  his  chaplains 
to  be  maintained  by  the  bishop,  or  to  have  a  pension  allowed 

^  him  till  the  bishop  promotes  him  to  a  benefice  ^.  This  is  also 
in  the  nature  of  an  acknowledgment  to  the  king,  as  founder 
of  the  see,  since  he  had  formerly  the  same  corody  or  pension 
fix>m  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap- 
prehend, now  fallen  into  total  disuse  :  though  sir  Matthew 
Hale  says**,  that  it  is  due  of  common  right,  and  that  no  pre- 
scription will  discharge  it 

III.  The  kii^  also  (as  was  formerly  observed^)  is  entitled 
to  all  the  tithes  arising  in  extraparochial  places*^ ;  though 

[  £84  ]  perhaps  it  may  be  doubted  how  far  this  article,  as  well  as  the 
last,  can  be  properly  reckoned  a  part  of  the  king's  own  royal 
revenue  ;  since  a  corody  supports  only  his  chaplains,  and 

^  9  Hen.  1 1 1,  c.  5.  ^  Notes  on  F.  N.  B.  above  cited. 

•  3  Edw.  I.  c.  21.  »  Fkge  114. 

'  Co.  Lilt.  67.  341.  kg  inst^  547. 

•  F.  N.  B.  230. 
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these  extraparochial  tithes  are  held  tinder  an  implied  trust, 
that  the  king  will  distribute  them  for  the  good  of  the  dergy 
in  general. 

IV.  The  next  branch  consists  in  the  first-fruits,  and  tenths, 
of  all  spiritual  preferments  in  the  kingdom ;  both  of  which  I 
shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over 
the  clergy  of  this  kingdom  ;  first  introduced  by  Pandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  see  of  Norwich  ;  and  afterwards  attempt^ 
to  be  made  universal  by  the  popes  Clement  V.  and  John  XXII. 
about  the  beginning  of  the  fourteenth  century.  The  first- 
fruits,  primitiae  or  annates^  were  the  first  year's  whole  profits 
of  the  spiritual  preferment,  according  to  a  rate  or  valor  made 
under  the  direction  of  pope  Innocent  IV.  by  Walter  bbhop 
of  Norwich  in  38  Hen.  III.,  and  afterwards  advanced  in 
value  by  commission  from  pope  Nicholas  III.,  A.D.  1292, 
20Edw.  I.^:  which  valuation  of  pope  Nicholas  is  still  pre- 
served in  the  exchequer™  (1).     The  tenths,  or  decimae^  were 

'  F.  N.  B.  176.  «"  3  Inst.  154. 


(1)  This  account  is  not  quite  correct.  Pope  Innocent  the  fourth  gave 
the  first  fruits  and  tenths  a.o.  1255.  to  king  Henry  the  third  for  three 
years,  which  occasioned  a  taxation  in  the  following  year,  sometimes  called 
the  Norwich  Taxation,  and  sometimes  Pope  Innocent's  valor.  In  1268, 
Pope  Nicholas  IV.  (not  theThird,  as  stated  in  the  text)  granted  the  tenths  to 
king  Edw.I.  for  six  years  towards  defraying  the  expense  of  an  expedition  to 
the  Holy  Land ;  and  that  they  might  be  collected  to  their  full  value,  a 
taxation  by  the  king's  precept  was  begun  in  that  year  (I288X  <uid  finished 
as  to  the  province  of  Canterbury  1291,  and  as  to  that  of  York  in  the  fol- 
lowing year;  the  whole  being  under  the  direction  of  John  bishop  of  Win- 
chester, and  Oliver,  bishop  of  Lincoln. 

A  third  taxation,  entitled  Nova  TTaxmtio,  as  to  some  part  of  the  province 
of  York,  was  made  a.  d.  1518  (1 1  Edw.2.)  by  virtue  of «  royal  mndote  di- 
rected to  the  bishop  of  Carlisle;  chiefly  on  account  of  the  invasion  of  the 
Soots,  by  which  the  clergy  of  those  border  counties  were  rendered  unable 
to  pay  the  former  tax. 

The  taxation  <ff  Pope  Nidiolas  is  a  most  important  record,  iMcatise  all 
the  taxes,  as  well  to  our  kings  aa  to  the  popes,  were  regulated  by  it,  until 
t^  survey  made  in  the  96  Hen.  8.,  and  because  the  statutes  of  cdleges  which 
were  fiMinded  before  the  reformation  are  alee  interpreted  by  this  criterion. 
Report  froB  Comnaiidonen  en  Public  Reoordt,  1812.  App.  L.  1.  p.l46.  Itis 
somewhat  reiaarkaUe,  that  k  the  editioii  the  taartMNiefl^ipe  Niehotas  IV. 

pilBWU 
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the  tenth  part  of  the  annual  profit  of  each  living  by  the  same 
vahiation,  which  was  also  claimed  by  the  holy  see,  under  do 
better  pretence  iboii  a  stiaiige  misapplication  of  that  precqjl 
of  the  Leviiical  law,  which  directs ",  that  the  Levliea 
"  should  offer  the  tenth  p.irt  of  their  tithes  as  a  heavc-o&ring 
"  to  the  Lord,  and  give  it  to  Aaron  the  hi^h  priest."  But 
this  claim  of  ihe  pope  met  with  a  vigorous  resistance  from  the 
English  parliament ;  and  a  variety  of  acts  were  pnssed  to  pre- 
vent and  restrain  it,  pardculnrly  the  statute  6  Hen.  IV.  c.l. 
which  calls  it  a  horrible  inuschief,  an<]  damnable  custom. 
But  the  popish  clergj-,  blindly  devoted  to  the  will  of  a  foieign 
master,  still  kept  it  on  foot ;  sometimes  more  secretly,  some- 
times more  openly  and  avowedly  :  so  that  i[i  the  reign  of 
Henry  VllL,  it  was  computed,  that  in  the  compass  of  fifty 
[  285  ]  years  800,000  ducats  had  been  sent  to  Home  for  first-fruits 
only.  And,  as  the  clergy  expressed  this  willingness  to  con- 
tribute so  much  of  their  income  to  the  head  of  the  church,  it 
was  thought  proper  (when  in  the  same  reign  the  pupal  power 
was  abolished,  and  the  king  was  declared  the  head  of  the 
church  oT  England)  to  annex  this  revenue  to  the  crown; 
which  was  done  by  statute  26  Hen.  VIII.  c.3.  [confirmed  by 
statute  1  Eliz.  c.+.}  and  a  new  iw/or  beiieficioitim  was  then 
made,  by  which  tlie  cicrgj*  are  at  pre<)ent  rated. 

By  these  last-mentioned  statutes  ail  vicarpges  under  tea 
pounds  a  year,  and  all  rectories  under  ten  marks,  are  dis- 
charged from  the  payment  of  first-fruits.-  and  if,  in  such 
livings  as  continue  chargeable  with  this  payment,  the  incum- 
bent lives  but  half  a  year,  lie  shall  pay  only  one  tjuarter  of  - 
his  Ural-fruiLs ;  if  but  one  whole  year,  then  half  of  them  ;  if  ' 
a  year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole  ;  and  not  otherwise.  Likewise  by  the  statute  27 
Hen.  VII Lc 8.  no  tenths  are  to  be  paid  for  the  first  year,  for 
then  the  first-fruits  are  due  :  and  by  other  statutes  of  queen 
Anne,  in  the  fifth  and  sixth  years  of  her  reign,  if  a  benefice 
be  nnder  fifty  \»o\\nA%  per  annum  clear  yearly  value,  It  shall  be 
discharged  of  the  payment  of  first-fruits  and  tenths. 

*  Numb.  vfm.  96. 

bf  H.  M.  command,  and  in  punuoncc  of  un  nildrau  from  the  houw 
m,  bunded  on  the  report  Jui  cileil.  i»i.pc  Innocent  the  twrM^ 
P(l««d  in  Uie  inirodui-torj'  accvuoi,  instead  of  pope  Imwcent 
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Thus  the  richer  clergy,  being,  by  the  criminal  bigotry 
of  their  popish  predecessors,  subjected  at  first  to  a  foreign 
exaction,  were  afterwards,  when  that  yoke  was  shaken 
off,  liable  to  a  like  misapplication  of  their  revenues,  through 
the  rapacious  disposition  of  the  then  reigning  monarch :  till 
at  length  the  piety  of  queen  Anne  restored  to  the  churcb 
what  had  been  thus  indirectly  taken  from  it.  This  she  did, 
not  by  remitting  the  tenths  and  first-fruits  entirely ;  but,  in  a 
spirit  of  the  truest  equity,  by  applying  these  superfluities  of 
the  larger  benefices  to  make  up  the  deficiences  of  the  smaller. 
And  to  this  end  she  granted  her  royal  charter,  which  was 
confirmed  by  the  statute  2&3  Ann,  c.  11.  whereby  all  the 
revenue  of  first-fruits  and  tenths  is  vested  in  trustees  for  ever, 
to  form  a  perpetual  fund  for  the  augmenttttion  of  poor  livings. 
This  is  usually  called  queen  Anne's  bounty ;  which  has  been 
still  farther  regulated  by  subsequent  statutes  °. 

V.  The  next  branch  of  the  king's  ordinary  revenue  C  ^^^  3 
(which,  as  well  as  the  subsequent  branches,  is  of  a  lay  or 
temporal  nature)  consists  in  the  rents  and  profits  of  the  de- 
mesne lands  of  the  crown.  These  demesne  lands,  terrae 
domim'calcs  rcgis^  being  either  the  share  reserved  to  the  crown 
at  the  original  distribution  of  landed  property,  or  such  as 
came  to  it  afterwards  by  forfeitures  or  other  means,  were 
antiently  very  large  and  extensive ;  comprising  divers  ma- 
nors, honours,  and  lordships ;  the  tenants  of  which  had  very 
peculiar  privileges,  as  will  be  shewn  in  the  second  book  of 
these  Commentaries,  when  we  speak  of  the  tenure  in  an- 
tient  demesne.  At  present  they  are  contracted  within  a 
very  narrow  compa<?s,  having*  been  almost  entirely  granted 
away  to  private  subjects.  This  has  occasioned  the  parlia- 
ment frequently  to  interpose;  and,  particularly,  after  king 
William  III.  had  greatly  impoverished  the  crown,  an  act 
passed  P,  whereby  all  future  grants  or  leases  from  the  crown 
for  any  longer  term  than  thirty -one  years  or  three  lives  are 
declared  to  be  void ;  except  with  regard  to  houses,  which 
may  be  granted  for  fifty  years.  And  no  reversionary  lease 
can  be  made,  so  as  to  exceed,  together  with  the  estate  in 
being,  the  same  term  of  three  lives  or  thirty-one  years : 
that   is,    where   there  is  a  subsisting  lease,  of  which  there 

0  5  Ann.  c.24.  6  Ann.  C.S7.    lGeo.I.  ^  1  Ann.  tt.l.  c.7. 

•t.  f.  e.lO.     S  Geo.  I.  c.10. 
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are  twenty  years  still  to  corner  the  kiag  caonot  grant  a  fu- 
ture interest,  to  commence  after  the  expiration  of  the  for- 
mer, for  any  longer  term  than  eleven  years.  The  tenant 
must  also  be  made  liable  to  be  punished  for  committing 
waste;  and  the  usual  rent  must  be  reserved,  or,  where 
there  has  usually  been  no  rent,  one  third  of  the  clear  yearly 
value  \  The  misfortune  is,  that  this  act  was  made  too  late^ 
after  almost  every  valuable  possession  of  the  crown  had  been 
granted  away  for  ever,  or  else  upon  very  long  leases;  but 
may  be  of  some  benefit  to  posterity,  when  those  leases  come 
to  expire  (2). 

[  287  3  ^^  Hither  might  have  been  referred .  the  advantages 
which  used  to  arise  to  the  king  from  the  profits  of  his 
military  tenures^  to  which  most  lands  in  the  kingdom  were 
subject,  till  the  statute  12  Car.  II.  c24.  which  in  great  mea- 
sure abolished  them  all :  the  explication  of  the  nature  of 
which  tenures  must  be  postponed  to  the  second  book  of  these 
Commentaries.  Hither  also  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption ;  which 
was  a  ri^t  enjoyed  by  the  crown  of  buying  up  provisions 
and  other  necessaries,  by  the  intervention  of  the  king's  pur- 
veyors, for  the  use  of  his  royal  household,  at  an  appraised 
valuation,  in  preference  to  all  others,  and  even  without  con- 
sent of  the  owner :  and  also  of  forcibly  impressing  the  car- 
riages and  horses  of  the  subject,  to  do  the  king's  business  on 
the  public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him   a   setded   price.     A   prerogative   which   prevailed 

[  288  ]  pretty  generally  throughout  Europe,  during  the  scarcity  of 
gold  and  silver,  and  the  high  valuation  of  money  consequential 
thereupon.  In  those  early  times  the  king's  household  (as 
well  as  those  of  inferior  lords)  were  supported  by  specific 

1  In  like  manner,  by  the  civil  law,     alienated,  but  only  let  to  farm.     Cod. 
the  inheritance  or  Jundi  jxitrimoniales    /.  11.  f.  61. 
of  the  imperial  crown  could   not  be 

(2)  By  the  54  G.  5.  c.75.,  and  the  48  G.  3.  c.73.  crown  lands  may  under 
certain  conditions  be  let  on  building  leases  for  99  years.  But  the  whole 
regulation  of  the  land  and  forestal  revenue  of  the  crown  is  now  en- 
trusted, by  several  modern  statutes,  to  certain  commissioners  of  his  majesty's 
woods,  forests,  and  land  revenues,  who  act  under  the  control  of  the  tfM* 
sury,  subject  to  the  directions  of  the  several  statutes  on  the  subject. 
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renders  of  com,  and  other  victuals,  from  the  tenants  of  the 
respective  demesnes :  and  there  was  also  a  continual  market 
kept  at  the  palace  gate  to  furnish  viands  for  the  royal  use'. 
And  this  answered  all  purposes  in  those  ages  of  simplicity 
so  long  as  the  king's  court  continued  in  any  certain  place. 
But  when  it  removed  from  one  part  of  the  kingdom  to  another 
(as  was  formerly  very  frequently  done),  it  was  found  necesh 
sary  to  send  purveyors  beforehand,  to  get  together  a  sufficient 
quantity  of  provisions  and  other  necessaries  for  the  boose* 
hold :  and,  lest  the  unusual  demand  should  raise  them  to  an 
exorbitant  price,  the  powers  before  mentioned  were  vested 
in  these  purveyors :  who,  in  process  of  time,  very  greatly 
abused  their  authori^,  and  became  a  great  oppression  to  the 
subject,  though  of  little  advantage  to  the  crown;  ready 
money  in  open  market  (when  the  royal  residence  was  more 
permanent,  and  specie  began  to  be  plenty)  being  found  upon 
experience  to  be  the  best  proveditor  of  any.  Wherefore  by 
degrees  the  powers  of  purveyance  have  declined,  in  foreign 
countries  as  well  as  our  own :  and  particularly  were  abolished 
in  Sweden  by  Gustavus  Adolphus,  towards  the  beginning  of 
the  last  century '.  And,  with  us  in  England,  having  fdlen 
into  disuse  during  the  suspension  of  monarchy,  king  Charles 
at  his  restoration  consented,  by  the  same  statute,  to  resign 
entirely  these  branches  of  his  revenue  and  power :  and  the 
parliament,  in  part  of  recompense,  settled  on  him,  his  heirs 
and  successors  for  ever,  the  hereditary  excise  of  fifteen  pence 
per  barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  a 
proportionable  sum  for  certain  other  liquors.  So  that  this 
hereditary  excise,  the  nature  of  which  shall  be  farther  ex- 
plained in  the  subsequent  part  of  this  chapter,  now  forms  the 
sixth  branch  of  his  majesty's  ordinary  revenue. 

VII.  A  SEVENTH  branch  might  also  be  computed  to  have  [  289  1 
arises  from  wine  licences :  or  the  rents  payable  to  the  crown 
by  such  persons  as  are  licensed  to  sell  wine  by  retail  through- 
out England,  except  in  a  few  privileged  places.  These  were 
first  settled  on  the  crown  by  the  statute  12  Car.  II.  c.25.  and, 
together  with  the  hereditary  excise,  made  up  the  equivalent 
in  value  for  the  loss  sustained  by  the  prerogative  in  the 
abolition  of  the  military  tenures,  and  the  right  of  pre-emption 

'  4  Inst  27S.  '  Mod.  Uo.  Hift.  niili.  89a 


THE  RIGHTS 


Book  L  1 


and  purveyance:  but  ihis  revenue  was  abolished  by  the 
statute  SOGeo.II.  c.l9.  and  an  annual  sum  of  upwards  of 
7000/.  pev  annum,  issuing  out  of  tbc  new  stamp  ditties  imposed 
on  wine  licences,  was  settled  on  the  crown  in  its  stead. 


VIII.  An  eighth  branch  of  ihe  king's  ordinary  revenue  U 
usually  reckonetl  to  consist  in  the  profits  arising   from 
forests.     Forests  are  waste  grounds  belonging  to  the  kin^  1 
replenished  with  all  manner  of  beasts  of  chase  or  venaryi  I 
which  are  under  the  king's  protection,  for  the  sake  of  hU  ] 
royal  recreation  and  delight :  and,   to  that  end,  and  for  pre-   | 
servation  of  the  king's  game,  there  are  particular  laws,  privH 
leges,  courts  and  offices  belonging  to  the  king's  forests ;  all 
which  will  be,    in  their  turns,  explaineti  in  the  subsequent 
books  of  these  Commentaries,     What  we  are  now  to  consider 
are  only  the  profits  arising  to  the  king  from    hence,  which 
consist  principally  in  amercements  or  fines  levied  for  offences 
against  the  forest-laws.      But  as  few,    if  any,   courts  of  this 
kind  for  levying  amercements*  have  been   held   since   1G32| 

8  Car.  I.  and  as,  from  the  accounts  given  of  the  proceedings  in 
that  court  by  our  histories  and  law-books  <,  nobody  n'ould 
now  wish  to  see  them  again  revived,  it  is  needless  (at  least  in 
this  place)  to  pursue  this  enquiry  any  farther.  . 

IX.  The  profits  arising  from  the  king's  onlinary  courts  of 
Justice  make  a  ninth  branch  of  his  revenue.  And  these 
consist  not  only  in  fines  imposed  upon  offenders,  forfeitures 

I  of  recognizances,  and  amercements  levied  upon  defaulters ; 
but  also  in  certain  fees  due  to  the  crown  in  n  variety  of  legal 
matters,  as,  for  setting  the  great  sea!  to  charters,  original 
writs,  and  other  forensic  proceedings,  nitd  for  peimitting  fines 
to  be  levied  of  lands  in  order  to  bur  entails,  or  otherwise  to 
ensure  their  tide.  As  none  of  these  can  be  done  without  the 
immediate  intervention  of  the  king,  by  himself  or  his  officers, 
the  law  allows  him  certain  jKrquisites  and  profits,  as  a 
recompense  for  the  trouble  he  undertakes  for  the  ])ublic. 
These,  in  process  of  time,  have  been  almost  all  granted  out 
to  private  persons,  or  else  appropriated  to  certain  particulai 

II  hii  life  of  lord     tiul  I  liavc  nivl  *lth  no  report  of  il 


■  Itogcr   Nonli, 
kiapcr  North,   (1H.  41.1  moDliuni  an 
tjnt,  or  Uer,  to  luie  twin  held  loiilli 
of  Trml  Mon   tXtm  ihc  mtareiion  ; 
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uses:  so  that,  though  our  law^roceedings  are  still  loaded 
with  their  payment,  very  little  of  them  is  now  returned  into 
the  king's  exchequer ;  for  a  part  of  whose  royal  maintenance 
they  were  originally  intended.  All  fiiture  grants  of  them, 
however,  by  the  statute  1  Ann.  st.  1.  c.7.  are  to  endure  for  no 
longer  time  than  the  prince's  life  who  grants  them. 

X.  A  TENTH  branch  of  the  king's  ordinary  revenue,  said 
to  be  grounded  on  the  consideration  of  his  guarding  and 
protecting  the  seas  from  pirates  and  robbers,  is  the  right  to 
royal  Jlsh^  which  are  whale  and  sturgeon:  and  these,  when 
either  thrown  ashore,  or  caught  near  the  coast,  are  the  pro- 
perty of  the  king,  on  account '  of  their  superior  excellence. 
Indeed  our  ancestors  seem  to  have  entertained  a  very  high 
notion  of  the  importance  of  this  right :  it  being  the  preroga- 
tives of  the  kings  of  Denmark  and  the  dukes  of  Normandy  "; 
and  from  one  of  these  it  was  probably  derived  to  our  princes. 
It  is  expressly  claimed  and  allowed  in  the  statute  de  jpraeroga^ 
tiva  regis  ^ ;  and  the  most  antient  treatises  of  law  now  extant 
make  mention  of  it  * ;  though  they  seem  to  have  made  a  dis-* 
tinction  between  whale  and  sturgeon,  as  was  incidentally  ob*<- 
served  in  a  former  chapter  ^. 

XI.  Another  maritime  revenue,  and  founded  partly  upon    [  291  ] 
the  same  reason,  is  that  of  shipwrecks :  which  are  also  de- 
clared to  be  the  king's  property  by  the  same  prerogative 

statute  17£dw.II.  ell.  and  were  so,  long  before,  at  the 
common  law.  It  is  worthy  observation,  how  greatly  the 
law  of  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
softened  in  favour  of  the  distressed  proprietors.  Wreck,  by 
the  antient  common  law,  was,  where  any  ship  was  lost  at  sea, 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
case  these  goods,  so  wrecked,  were  adjudged  to  belong  to  the 
king :  for  it  was  held,  that,  by  the  loss  of  the  ship,  all  pro- 
perty was  gone  out  of  the  original  owner  *.     But  this  was 

<  Plowd.  315.  rand.  Scacch,*  H,  2iEdw,I,37.  pre. 

"  Stiernh.  dejure  Sne<munh  L  2»  c,  8.  fixed  to  Majuard's  year-book  of  J£d- 

Gr.  Qnuiuin,  cap,  17.  ward  II. 

•^  17  Edw.  II.  c.ll.  y  Ch.  4.  p.  222. 

*  Bracton,  /.  S.  tr,  2.  c  S.  t.S.  Brit*  '  Dr.  &  St.  d.  2.  c.  51, 
ton,  C.17.  Fleta,  M.  c.  45,  46.   Jtfm«- 
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undoubtedly  ctdding  sorrow  to  sorrow,  and  was  consonant 
neither  to  reason  nor  humanity.  Wherefore  it  was  first 
ordained  by  king  Henry  I.  that  if  any  person  escaped  nhve 
out  of  the  ship  it  should  be  no  wreck  » ;  and  afterwards  king 
Henry  II.,  by  his  charter  b,  declared,  that  if  on  the  coasts  oif 
either  England,  Poictou,  Oteron,  or  Gnscony,  any  t^hip  should 
be  distressed,  and  either  man  or  beast  should  escape  or  be 
found  therein  alive,  the  goods  shall  remain  to  the  owners,  if 
they  claimed  them  within  three  months;  butothem-ise  should 
be  esteemed  a  wreck,  and  should  belong  to  the  king,  or  other 
lord  of  the  franchise.  This  was  ^;ain  confirmed  with  im- 
provements by  king  Richard  the  first;  who  in  the  second 
year  of  his  reign  ',  not  only  established  these  concessions,  by 
ordaining  that  ihe  owner,  if  he  was  shipwrecked  and  escaped, 
"  omnes  res  mas  Uberas  el  quietas  kaberet,"  but  also,  tliat,  if 
he  perished,  his  children,  or  in  default  of  them  his  brethren 
and  sisters,  should  retain  the  property ;  and,  in  default  of 
brother  or  sister,  then  the  goods  should  remain  to  the  king  ". 
And  the  law,  as  laid  down  by  Bracton  in  the  reign  of 
Henry  III.,  seems  still  to  have  improved  in  it's  equity.  For 
[  292  ]  then,  if  not  only  a  dog  (for  instance)  escaped,  by  which  the 
owner  might  be  discovered,  but  if  any  certain  mark  were  set 
on  the  goods,  by  which  they  might  be  known  again,  it  was 
held  to  be  no  wreck  *.  And  this  is  certainly  most  agreeable 
to  reason ;  the  rational  claim  of  the  king  being  only  founded 
upon  this,  that  the  true  owner  cannot  be  ascertained.  After- 
wards in  the  statute  of  Westminster  the  first ',  the  time  of 
limitation  of  claims,  given  by  the  charter  of  Henry  II.,  is 
extended  to  a  year  and  a  day,  according  to  the  usage  of  Nor- 
mandy ' :  and  it  enacts,  that  if  a  man,  a  dog,  or  a  cat,  escape 
alive,  the  vessel  shall  not  l>c  adjudged  a  wreck.  These  ani- 
mals, as  in  Bracton,  are  only  put  for  examples  ",  for  it  is  now 

■  Spdm.  Cad.  apui.  Wilkiiu,  305.  thii  hunune  cipoHulntuin,  '<  mod  fnxm 

<•  S6  Hmy,  A.  D.   I IT1.        1  Rym.  '•  jut  ha^l  jtvvj  in  al 

Ford.Mi.  ••  tUdtrttamluelvaia, 

'   Rag.  Hoini.  m  Jtu.  I.  "  ttturf" 
•    In   like    manner   CoRiUnliiie   the         *  Brwl.  I.  rt.  Ir.  a.  r 

gml,  flnilmg  dial  \iy  UiB  imperiat  la*         '  3  £(tw.  I.  c,  4. 
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held  ',  tliat  not  only  il'  any  live  tiling  escape,  but  il'  proof  can 
be  made  of  ihe  property  of  any  of  the  goods  or  lading  which 
come  to  shore,  they  shall  not  be  forfeited  as  wreck.  The 
statute  further  ordains,  that  the  sheriff  of  the  county  shnll  be 
bound  to  keep  the  goods  a  year  and  a  day,  (as  in  France,  for 
one  year,  agreeable  to  tlie  maritime  laws  of  Oleron ',  and  in 
Holland  for  a  year  and  a  half.)  that  if  any  man  can  prove  a 
property  in  them,  eitlier  in  his  own  riglit  or  by  right  of  repre- 
sentation ",  tliey  shall  be  restored  to  him  without  delay ;  but 
if  no  such  property  be  proved  within  that  time,  they  then 
shall  be  the  king's.  If  the  goods  are  of  a  perishable  nature, 
the  sheriff  may  sell  them,  and  the  money  shall  be  liable  in 
their  stead  '.  This  revenue  of  wrecks  is  frequently  graiitcii 
out  to  lords  of  manors,  as  a  royal  franchise  ;  and  if  any  one 
be  thus  entitled  to  wrecks  in  Ids  own  land,  and  tlie  king's 
goods  are  wrecked  thereon,  the  king  may  claim  them  at  any 
time,  even  after  the  year  and  day  "". 

It  is  to  be  observed,  that,  in  order  to  constitute  n  legal 
wreck,  the  goods  must  come  to  land.  If  they  continue  at  sea, 
the  law  distinguishes  them  by  the  barbarous  and  uncouth 
appellations  of  jetsam,  Jlotsam,  and  ligafi.  Jetsnm  is  wliere  [  ; 
goods  are  cast  into  the  sea,  and  there  sink  and  remain  under 
water ;  flotsam  is  where  they  continue  swimming  on  the 
surface  of  the  waves :  ligan  is  where  they  are  sunk  in  the 
sea,  but  lied  to  a  cork  or  buoy,  in  order  to  be  found  again ". 
These  are  also  tlie  king's,  if  no  owner  appears  to  claim 
them ;  but  if  any  owner  appears,  he  is  entitled  to  recover 
the  possession.  For  even  if  they  be  cast  overboard,  without 
any  mark  or  buoy,  in  order  to  lighten  the  ship,  the  owner  is 
not  by  this  act  of  necessity  construed  to  have  renounced  his 
property " :  much  less  can  things  ligan  be  supposed  to  be 
abandoned,  since  the  owner  has  done  alt  in  his  power  to 
assert  and  ret^n  his  pi-operty.  These  three  are  therefore 
accounted  so  far  a  distinct  thing  from  the  former,  that  by 


'   Ilamiltan  u.  D»in.  TWu.  11  G». 

-5Rn>,106. 

II.  B.  R.     5  BuiT.  3738, 

o  Quae  €ttim  ra  in  ttmjKita 
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doe  navU  CQwa.  fginunlur,  ho 
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'  Pkmd.  466. 
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tbc  king's  grant  to  s  man  of  wrecks,  tittngs  jetsam,  flotsam, 
«od  ligan  will  not  pass  '. 

Wrecks,  id  their  legal  acceptation,  are  nt  present  not 
▼cry  frequent :  for  if  any  goods  come  to  land,  it  rarely  hap- 
pens, ntioe  the  improvement  of  commerce,  navigation,  and 
correspondence,  thai  the  owner  is  nci  able  to  assert  his  pro* 
peny  within  the  year  and  day  limited  by  law.  And  in  order 
to  presene  this  property  entire  for  him,  and  if  possible  to 
prevent  wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations ;  in  a  spirit  quite  opposite  to  those  savage  laws, 
which  formerly  prevailed  in  all  the  northern  regions  ol* 
Europe,  and  a  few  years  ago  were  still  said  to  subsist  on  the 
coasts  of  the  Baltic  sea,  permitting  the  inhabitants  to  seize 
on  whatever  thev  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  exiiresses  It,  "  in  nau/'ragorura  miseria  et  caia-^ 
"  miiate  fanrjuam  vultures  ad piaedam  currerc'*,"  For  by  the 
statute  27  Edw.  HI.  c.  13.  it'  any  ship  be  lost  on  the  shore, 
and  the  goods  come  to  land,  (which  cannot,  says  the  statute, 
be  called  wreck,}  they  shall  be  presently  delivered  to  the 
merchants,  paying  only  a  reasonable  reward  to  those  that  saved 
l-  -'    and  presened  tliem,  which  is  entitled  salvage.     Also  by  the 

common  law,  if  any  persons  (odicr  than  the  sheriff)  take  uny 
goods  so  cast  on  shore,  which  are  not  legal  wreck,  the 
owners  might  have  a  commission  to  enquire  and  find  them 
oai,  and  compel  them  to  make  restitution '.  And  by  statute 
12  Ann.  st.  2.  c  18.  confirmed  by  1  Geo.  I.  c.  12.  in  order 
to  assist  the  distressed,  and  prevent  tlie  scandalous  illegal 
practices  on  some  of  our  sea-coasts,  (too  similar  to  those  on  the 
Baltic,)  it  is  enacted,  that  all  head-ofiicurs  nnd  others  of 
towns  near  the  sea  shall,  upon  application  made  to  them, 
summon  as  many  hands  as  are  necessary,  and  send  them  to 
the  relief  of  any  ship  in  distress,  on  forleiture  of  100/. ;  and, 

tin  case  of  nssislnrice  givcMi,  salvage  shall  bejialdby  the  owners, 
til  lie  assessed  by  three  neighlmuring  justices.  All  persons 
tliur  sccrr-lo  iiiiy  ^ihhN  nhall  forteit  their  treble  value  :  and  if 
\Ury  wilfully  do  any  act  whereby  the  ship  is  lo»t  or  desiroj-ed, 
Uy  nuUting  holev  in  kor,  stealing  her  pumps  or  otherwise, 
liiy  itn  giiiliy  o\'  felony,  without  benefit  of  clergy.     LesUy, 
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by  the  statute  26  Geo.  II.  c.  19.  plundering  any  vessel  either 
ill  distress  or  wreclio-d,  and  whether  any  living  creature  be 
on  board  or  not,  (for,  whether  wreck  or  otherwise,  it  is 
clearly  not  ihe  property  of  the  populace,]  such  plundering, 
I  say,  or  preventing  the  escape  of  any  person  that  endeavours 
to  save  his  life,  or  wounding  him  with  intent  to  destroy  him, 
or  putting  out  false  lights  in  order  to  brin;;  any  vessel  into 
danger,  are  all  declared  to  be  capital  felonies;  in  like  man- 
ner as  the  destroying  of  trees,  steeples,  or  other  stated  sea- 
marks, is  punished  by  the  statute  8  Elia.  c.  13.  with  a  for- 
feiture of  100/.  or  outlawry.  Moreover,  by  the  statute  of 
Geo.  II.,  pilfering  any  goods  cast  ashore  is  declared  to  be 
petty  larceny ;  and  many  other  salutary  regulations  are  made 
for  the  more  effectually  preserving  ships  of  any  nation  in 
distress '. 

XII.  A  TWELFTH  branch  of  the  royal  revenue,  the  light  [  29.5  ] 
to  mines,  has  it's  original  from  the  king's  prerogative  of 
coinage,  in  order  to  supply  him  with  materials ;  and  there- 
fore those  mines,  which  are  properly  royal,  niid  to  which  the 
king  is  entitled  when  found,  are  only  those  of  silver  and  gold '. 
By  the  old  common  law,  if  gold  or  silver  be  found  in  mines 
of  base  metal,  according  to  the  opinion  of  some,  the  whole 
was  a  royal  mine,  and  belonged  to  the  king;  though  others 
held  that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was 
of  greater  value  than  the  quantity  of  base  metal  u.  But 
now  by  the  statutes  1  VV.  &  M.  st.  ].  SO.  and  5  W.  &  M. 
c.  6.  this  difference  is  made  immaterial ;  it  being  enacted, 
that  no  mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked 
upon  as  royal  mines,  notwithstanding  gold  or  silver  may  be 
e.xtracted  from  them  in  any  (juantilies :  but  that  the  king,  or 
persons  claiming  royal  mines  under  his  authority,  may  have 
the  ore,  (other  than  tin  ore  in  the  counties  of  Devon  and 
Cornwall,)  paying    for  the   same  a    price  stated   in    the  act. 

■  Bythecml  liiw,ioilistni7p«'M>nb  liuo   conniluiians,   puniihud  wiih   (he 
•hipwrecLed,   or   prerent  their  iBTing  utmiHt  Kicrily  all  Ihcnc  who  ncgleded 
the  diJp,  ia  capihlt.      And  to  steal  even  to  akiie  any  lUiip  JD  dlBlrei^  or  plun- 
a  plank  rrom  ■  vessel  in  diMimt,  or  derpd  any  goods  on  on  shore.      (Lin- 
wrecked,    makes   the    party   liable    to  denhrog,  Cii/. /.L,  onlij.HS.  715.) 
answer  for  the  whole  nhip  and  cargo.  '  2  Inst.  ST7. 
(f:f.  47.  S.  a)     The   laws  aho  of  Ihc         "   PJowd.  336. 
Wit{Bolh!<,  aud  the  niosl  tarly  Neapo- 
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Thii  WM  ao  estzcmdty  reasonable  bw:  fiir  mm  private 
owners  are  not  diiooiurtBged  firom  woridng  nuiies,  Uuroo^  a 
ftartliat  diqriDay  be  daimedaa  royal  ones;  neither  docs  the 
kmg  depart  from  the  just  rights  of  his  revenue;,  since  he  may 
have  all  the  pradons  metal  contained  in  the  ofc^  P>7>iV  no 
mofe  Soft  it  tium  the  valoe  of  the  base  metal  which  it  is  siq>- 
posed  to  be;  to  which  base  metal  the  land-owner  is  by  rea- 
son and  law  entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the 
revenue  of  treasure-trove^  (derived  from  the  French  word, 
trover^  to  find,)  called  in  Latin  tkesaams  inoetUuSf  which  is. 
Where  any  monqr  or  coin,  gold,  silver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  case  the  treasure  belongs 
to  the  king:  but  if  he  that  hid  it  be  known,  or  afterwards 
fimnd  out,  the  owner,  and  not  the  king^  is  intitled  to  it  \ 
Also  if  it  be  found  in  the  sea,  or  a^wfi  die  earth,  it  doth  not 
[  S96  1  bdoqg  to  the  kin^  but  the  finder,  if  no  owner  appears^.  So 
that  it  aeems  it  is  the  kidingj  and  not  the  abamUmuig  of  it, 
that  gives  the  long  a  property :  Bracton  *  designing  it,  in  the 
words  of  the  civilians,  to  be  **  vdus  depositio  pecuniae^*  This 
diflference  clearly  arises  from  the  difierent  intentions  which 
the  law  implies  in  the  owner.  A  man,  that  hides  his  treasure 
in  a  secret  place,  evidently  does  not  mean  to  relinquish  his 
proper^ ;  but  reserves  a  right  of  claiming  it  again,  when  he 
sees  occasion :  and  if  he  dies,  and  the  secret  also  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  scatters  his  treasure  into  the  sea,  or  upon  the 
public  surfiu:e  of  the  earth,  is  construed  to  have  absolutely 
abandoned  hb  property,  and  returned  it  into  the  common 
stock,  without  any  intention  of  reclaiming  it:  and  therefore 
it  belongs,  as  in  a  state  of  nature^  to  the  first  occupant  or 
finder ;  unless  the  owner  ^pear  and  assert  his  right,  which 
then  proves  that  the  loss  was  by  accident,  and  not  with  an 
intent  to  renounce  his  property'. 

Formerly  all  treasure-trove  belonged  to  the  finder  ^ ;  as 
was  also  the  rule  of  the  civil  law  *.     Afleru-ards  it  was  judged 

■  SlMt.lS8.  Dai.or8hfrift,cl6.      '  Bncton,  L  3.  c.  J.    3lnsl.l33. 
•  Brhtc.lT.     ruKh.177.  »  >/.  41.  I.  ai. 

/•  S.  c.  3.  f  4. 


Oi.B.  OF  PERSONS.  296 

expedient  for  the  purposes  of  the  static  and  particularly  fur 
the  coinage,  to  allow  part  of  what  was  so  found  to  the  king : 
which  part  was  assigned  to  be  all  hidden  treasure  ;  such  as  is 
casuaUy  lost  and  unclaimed,  and  also  such  as  is  designedly 
abandoned,  still  remaining  tlie  right  of  the  fortunate  finder. 
And  that  the  prince  shall  be  entitled  to  this  hiddcji  treasure  is 
now  grown  to  be,  according  to  Grotius*,  "jus  rommwie  el 
"  quasi  gentium  :^'  for  it  is  not  only  observed,  he  adds,  in 
England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  deposited  treasure  was  mucli  more  frequent, 
and  the  treasures  themselves  more  considerable,  in  the  infancy 
of  our  constitution,  than  at  present.  When  the  Romans,  and 
other  inhabitants  of  the  respective  countries  which  composed 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground ;  with  a  view  of  resort- 
ing to  it  again  when  the  heat  of  the  irruption  should  be  over,  {_  297  ] 
and  the  invaders  driven  back  to  their  desarts.  But,  as  this 
never  happened,  the  treasures  were  never  claimed ;  and  on 
the  death  of  the  owners  the  secret  also  died  along  with  them. 
The  conquering  generals,  being  aware  of  the  value  of  these 
hidden  mines,  made  it  highly  penal  to  secrete  them  from  the 
public  service.  In  England,  therefore,  as  among  tlie  feudists'*, 
the  punishment  of  such  as  concealed  from  the  king  the  find- 
ing of  hidden  treasure  was  formerly  no  less  than  death  ;  but 
now  it  is  only  fine  and  imprisonment'. 

XIV.  Waifs,  bona 'tcaviata,  are  goods  stolen,  and  waived 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  These  are  given  to  the  king  by  the  law,  as  a 
punishment  upon  the  owner,  for  not  himself  pursuing  the 
felon,  and  taking  away  his  goods  from  him''.  And  therefore 
if  the  party  robbed  do  his  diligence  immediately  to  follow  and 
apprehend  the  thief,  (which  is  called  making  fresh  suil,)  or 
do  convict  him  afterwards,  or  procure  evidence  to  convict  him, 
he  shall  have  his  goods  again'.  Waived  goods  do  also  not 
belong  to  the  king,  till  seised  by  somebody  for  his  use ;  lor 
if  the  party  robbed  can  seise  them  first,  though  at  the  distance 
of  twenty  years,  the  king  shall  never  have  them'.     If  the 

*  i)ejHT.i.«;>./.-J.c.8.iT.  "  Cro.Elii.61H. 

'  GlMnr. /.I.  c.S.     Cng.l.  16.  lO.  '  Finch.  L.alU. 

■  3lti>t.IS3.  '  Jiitl. 
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goods  are  hid  by  the  thief,  or  left  any  where  by  hint,  go  lliat 
he  had  tliem  not  about  liim,  when  he  fled,  and  therefore  did 


not  throw  iliem  awav  ii 


flight;  these  alsc 


•aaviata,  but  the  owner  mav  have  them  again  when  he  pleases*. 
The  goods  of  a  foreign  merchant,  though  stolen  and  throwa 
away  in  flight,  shall  never  be  waifs'';  ihe  reason  whereof  may 
be,  not  only  for  the  encouragement  of  trade,  but  also  because 
there  is  no  wilful  default  in  the  foreign  merchant's  not  pur- 
suing the  thief;  he  being  generally  a  stranger  to  our  laws, 
our  usages,  and  our  language. 

XV.  EsTRAYs  are  such  valuable  animals  as  are  found  wan- 
dering in  any  manor  or  lordship,  and  no  man  knowelli  the 
'>  3  owner  of  them,  in  which  case  tlie  law  gives  them  to  the  king 
as  the  general  owner  and  lonl  paramount  of  the  soil,  in 
recompense  for  the  damage  which  they  have  done  therein  : 
and  they  now  most  commonly  belong  to  the  lord  of  the  manor 
by  special  grant  from  the  crown.  (3)  But,  in  order  lo  vest 
an  absolute  property  in  the  king,  or  liis  grantees,  they  must 
be  proclaimed  in  the  church  and  two  market  towns  next  ad- 
joining to  the  place  whp re  they  are  found ;  and  then,  if  no 
man  claims  them,  after  proclamation  ajid  a  year  and  a  day 
passed,  they  belong  to  the  king  or  Im  substitute  without  re- 
demption'; even  tliough  the  owner  were  a  minor,  or  under 
any  other  legal  incapacity'.  A  provision  similar  to  which 
obtained  in  the  old  Gothic  constitution,  with  regard  to  ull 
ihitigs  that  were  found,  which  were  to  be  thrice  proclaimed; 
primum  coram  comililms  et  viatoribus  obviis,  deittde  in  proxinia 
villa  velpago,  jmstrcmo  coram  atlesia  veljudicio  :  and  the  space 
of  a  year  was  allowed  for  the  owner  to  reclaim  his  property'. 
If  the  owner  claims  them  wilhiji  tlie  year  and  day,  he  must 
pay  the  charges  of  finding,  keeping,  and  proclaiming  then)  *"■ 
The  king  or  lord  has  no  projwrty  till  the  year  and  day  passed : 
for  if  a  lord  keepeth  an  e&tray  three  quarters  of  a  year,  and 

'  5  Rqj,  109.  '  S  Kep.  108.     Bro,  Jttr.  lU.  E^ruy,  ' 

h   Vi»a.  Ahr.  III.  EHrrg.fiwaiff.  I.         Crv.Elic.TI6. 
SBuhtr.  10, 

'  Nin.  c,  ».  1 1ft 


(9)  It  ii  confinnatory  or  tliit  M-i|;in  of  the  n^n  of  ukine  r^Iraji,  tbu 
*lwc*UlcorthekinchiinKlfiircooi  nibJEit  it>  ii.     i  Roll.  Abr.BTS. 
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within  the  year  it  streyeth  again,  and  another  lord  getteth  it, 
the  first  lord  cannot  take  it  again".  Any  beasts  may  be 
estrays,  that  are  by  nature  tame  or  reclatmable,  and  in  which 
there  is  a  valuable  property,  as  sheep,  oxen,  swine,  and  horses, 
which  we  in  general  call  cattle;  and  so  Fleta"  defines  them, 
pecus  vagatiSy  quod  nuilus  petit,  sequitur,  vel  advocat.  For  ani- 
mals upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and 
animals  ferae  naturae,  as  a  bear  or  wolf,  cannot  be  considered 
as  estrays.  So  swans  may  be  estrays,  but  not  any  other  fowl " ; 
whence  they  are  said  to  be  royal  fowl.  The  reason  of  which 
distinction  seems  to  be,  tliat  cattle  and  swans  being  of  a  re- 
claimed nature,  the  owner's  property  in  them  is  not  lost  merely 
by  their  temjiorary  escape ;  and  they  also,  from  tlieir  intrinsic 
value,  are  a  sufficient  pledge  for  the  expence  of  the  lord  of 
the  franchise  in  keeping  them  the  year  and  a  day.  For  he  [  '. 
that  takes  an  estray  is  bound,  so  long  as  he  keeps  it,  to  find 
it  in  provisions,  and  preserve  it  from  damage '' ;  and  may  nut 
use  it  by  way  of  labour,  hut  is  liable  to  an  action  for  so 
doing'.  Yet  he  may  milk  a  cow,  or  the  like;  for  that  tends 
to  the  preservation,  and  is  for  the  benefit  of  the  animal*. 

Besides  the  particular  reasons  before  given  why  the  king 
should  have  the  several  revenues  of  royal  fish,  shipwrecks, 
treasure-trove,  waifs,  and  estrays,  there  is  also  one  general 
reason  which  holds  for  them  all :  and  that  is,  because  they  are 
liona  vacantia,  or  goods  in  which  no  one  else  can  claim  a 
property.  And  therefore  by  the  law  of  nature  tliey  belonged 
to  the  first  occupant  or  finder ;  and  so  continued  under  tJie 
imperial  law.  But,  in  settling  the  modern  constitutions  of 
most  of  the  govenimenta  of  Europe,  it  was  thought  proper 
(to  prevent  that  strife  and  contention  which  the  mere  title  of 
occupancy  is  apt  to  create  and  continue,  and  to  provide  for 
the  support  of  public  authority  in  a  manner  the  least  burthen- 
some  to  individuals)  that,  these  rights  should  be  annexed  to 
the  supreme  power  by  the  positive  laws  of  the  state.  And  so 
it  came  to  jiass   that,    as    Bracton  expresses  it',  //arc   quae 

"  Fidcli.  L.IT7.  '  Cro.J«c.M7. 

"  LA.Ctn.  •  Cro.jK.H8.      Noy.119.; 

''  7Rep.I7.  '  LA.  e.lS.  1.IO. 
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XTL  Trb  Best  bnadi  of  dK  hmff%  otdiniy  leveoiie 

€■  iHBBi  sod  goodi  far  cneooes;  fane 

cdkd  bj  dK  ovflnns^  becnitediqf 

r  HHiifml  tremnj' ;  or^  ai  our  Iswjcn 

dnt  k|  such  whereof  die  propeitjr  is 

dcfMited  fiom  dK  ownor.     The  true  reason 

gromd 


in  dus ;  dnt  all  ^ruyatj  is  derived  from  sodetjr, 
if  diose  crril  r^giits  which  are  ocmfaned  upon  individuals, 
CTchange  far  diat  dqpnee  of  natoral  fireedonit  which  every 
must  sacrifice  when  he  enters  into  social  oommunides. 
[  SOO  ]  If  dierefcre  a  member  of  anj  national  oommupity  violates 
the  fimdamental  contract  of  hk  association,  by  tran^gressiDg 
dK  inBft»*T[**^  law,  he  forfeits  his  right  to  soch  privileges  as 
he  daims  by  that  contract;  and  the  state  may  very  josdy 
■linmr  that  portion  of  property,  or  any  part  of  it,  whidi  the 
laws  hare  bdbre  a«gnfri  him.  Henoe^  in  evory  oAnoe  of 
an  atrodoos  kind,  the  laws  of  EDgland  have  exacted  a  total 
confiscation  of  the  moveables  or  personal  estate ;  and  in  many 
cases  a  perpetual,  in  others  only  a  temporary,  loss  of  the 
ofiender^s  immoveables  or  landed  property ;  aiul  have  vested 
them  both  in  the  king,  who  is  the  person  supposed  to  be 
olfended,  being  the  one  visible  magistrate  in  whom  the  ma- 
jesty of  the  public  resides.  The  particulars  of  these  forfeitnres 
will  be  more  prcqperly  recited  when  we  treat  of  crimes  and 
misderoesnors.  I  therefore  only  mention  them  here,  for  the 
sake  o(  regularity,  as  a  part  of  the  census  regalis :  and  shaU 

(4)  The  luthor  hm  been  wippotcd  to  kaTe  nuicoooeifed  Bfeacton  in  this 
pMwige,  and  to  ksve  bid  down  a  petition  erroneous  in  iteel^  and  inoon- 
ntent  with  his  docwine  at  p.S95^  that  thii^  fimnd  in  the  tea  or  upon 
the  earth  bek»g  not  to  the  king  Uit  to  the  finder,  if  no  owner  appean.  He 
has  certainly  not  quoted  Bracton  with  literal  exactness^  but  I  thmk  he  has 
not  misconceiTed  him ;  and  I  do  not  understand  him  here  as  laying  down 
any  doctrine  inconsistent  with  the  general  law  as  stated  at  p.S95.,  but 
merely  as  aasigniqg  an  additional  reason  for  the  excepted  cbms  of  wreck, 
treasure-trove,  &c^  a  reason  of  expedience,  (bunded  on  the  biconvenience 
of  allowing  the  general  rule  to  preVail  in  those  particular  cases. 


Ch.  8.  OF  PERSON&  300 

postpone  for  the  present  the  farther  consideration  of  all  for- 
feitures, excepting  one  species  only,  which  arises  from  the 
misfortune  rather  than  the  crime  of  the  owner,  and  is  called 
a  deodand. 

By  this  is  meant  whatever  personal  chattel  is  the  immediate 
occasion  of  the  death  of  any  reasonable  creature  :  which  is 
forfeited  to  the  king,  to  be  applied  to  pious  uses,  and  dis- 
tributed in  alms  by  his  high  almoner";  though  formerly 
destined  to  a  more  superstitious  purpose.  It  seems  to  have 
been  originally  designed,  in  the  blind  days  of  popery,  as  an 
expiation  for  the  souls  of  such  as  were  snatched  away  by 
sudden  death ;  and  for  that  purpose  ought  properly  to  have 
been  given  to  holy  church^  :  in  the  same  manner  as  the  apparel 
of  a  stranger,  who  was  found  dead,  was  applied  to  purchase 
masses  for  the  good  of  his  soul.  And  this  may  account  for 
tliat  rule  of  law,  that  no  deodand  is  due  where  an  infant 
under  the  age  of  discretion  is  killed  by  a  fall  Jram  a  cart,  or 
horse,  or  the  like,  not  being  in  motion*;  whereas,  if  an 
adult  person  falls  from  thence  and  is  killed,  the  thing  is  cer- 
tainly forfeited.  For  the  reason  given  by  sir  Matthew  Hale  [  301  ] 
seems  to  be  very  inadequate,  viz.  because  an  infant  is  not  able 
to  take  care  of  himself ;  for  why  should  the  owner  save  his 
forfeiture  on  account  of  the  imbecility  of  the  child,  which  ought 
rather  to  liave  made  him  more  cautious  to  prevent  any  acci- 
dent or  mischief?  The  true  ground  of  this  rule  seems  rather 
to  have  been,  that  the  child,  by  reason  of  it's  want  of  dis- 
cretion, was  presumed  incapable  of  actual  sin,  and  therefore 
needed  no  deodand  to  purchase  propitiatory  masses :  but 
every  adult,  who  died  in  actual  sin,  stood  in  need  of  such 
atonement,  according  to  the  humane  superstition  of  the 
founders  of  the  English  law. 

Thus  stands  the  law  if  a  person  be  killed  by  a  fall  fn)m  a 
thing  standing  still.  But  if  a  horse,  or  ox,  or  other  animal, 
of  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if 
a  cart  run  over  him,  they  shall  in  either  case  be  forfeited  as 

"  I  Hal.  P.  C.  419.  FleU,  /.  1.  c.  25.         «  3  Inst.  57.     1  Hal.  P.  C.  422. 
"^  FiUh.  Abr.  tit.  EndUenuni.pl.  27. 
SUunf.  P.C.  20,21. 
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deodaods ' ;  which  is  grountled  upon  this  additional  reason, 
that  such  misfortunes  are  in  part  owing  to  the  negligence  of 
the  owner,  and  therefore  he  is  properly  punished  by  such 
forfeiture.  A  like  punishment  is  in  like  cases  inflicted  by  the 
Mosaical  law  ■;  "  if  an  ox  gore  a  man  thai  he  die,  the  ox 
"  shall  be  stoned,  and  his  flesh  shall  not  be  eaten."  And, 
among  the  Athenians ',  whatever  was  ihe  cause  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  cast  out  of 
the  dominions  of  the  republic.  Where  a  thing  not  in  motion 
is  the  occasion  of  a  man's  death,  that  part  only  which  is  tlie 
immediate  cause  is  forfeited ;  as  if  a  man  be  climbing  up  the 
wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the  wheel 
alone  is  a  deodand '' :  but,  wherever  the  thing  is  in  motion, 
not  only  that  part  which  immediately  gives  the  wound,  (as 
the  wheel,  which  runs  over  his  body,)  but  all  things  which 
move  with  it,  and  help  to  make  the  wound  more  dangerous, 
(as  the  cart  and  loading,  which  increase  the  pressure  of  the 
[  302  ]  wheel,)  are  forfeited^:  It  matters  not  whether  the  owner 
wer«  concerned  in  the  killing  or  not :  for,  if  a  man  kills  an- 
ollier  with  my  sword,  ilie  sword  is  forfeited  *  as  an  accursed 
tiling*.  And  therefore,  in  all  indictments  for  homicide,  the 
instrument  of  death  and  the  value  are  presented  and  found 
by  the  grand  jury,  (as,  that  the  stroke  was  given  by  n  certain 
penknife,  value  sixjience,)  that  the  king  or  his  grantee  may 
claim  tlic  deodand:  for  it  is  no  deodand,  unless  it  be  pre- 
sented as  such  by  a  jury  of  twelve  men  '.      No  deodands  arc 

'  Omnia,  juar  mantnt   ad    nHrtm,  quacunqm  nun  ttla  iW  intfruinenlo  m 

mtDtoianda.   Bncloa.  /.3.  c.5.  [5)  jiermcieiH  luam lAulatttT ;  nil  aaedttm 

*  Eiod.  iii.  SS.  moi  foilai,  ref  inciJal  in  finfmni  ntniiii, 

■   Anchia.  cok.  Clttip^.      Thui  loo,  fuaiUumrii  frcfuiH  a  mauiltDii,  tW  n 

bj'  our  (ntienl  l*w,  a  well  in  whicb  calarnclttm,  et  nt6  iwlmfDu  mto  »n- 

A  penon  wi«  drowned  vu  onJiTCd  lr>  _/rin^aJiir,    ipte  alL/ua   mtilda  jitcclar; 

be  filled    up,  under  ibc  incpection   nf  ni  m   /larU  ii^kiiali 


the   coninn-. 

Finh.  Abt.  f.  eorone.  < 

•   1  H«l.  P.  a  4i2. 


SJ.   §  10.     iHi-,  iahui 
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due  for  accidents  liappening  upon  the  liigli  sea,  that  being 
out  of  the  jurisdiction  of  the  common  law :  but  if  a  man  falls 
from  a  boat  or  ship  in  fresh  water,  and  is  drowned,  it  hath 
been  said,  that  the  vessel  and  cargo  are  in  strictness  of  law 
a  deodand'.  But  juries  have  of  late  very  frequently  taken 
upon  themselves  to  mitigate  those  forfeitures,  by  finding  only 
some  trifling  thing,  or  part  of  an  entire  thing,  to  have  been 
the  occasion  of  the  death.  And  in  such  cases,  although  the 
finding  by  the  jury  be  hardly  warrantable  by  law,  the  court 
of  king's  bench  hath  generally  refused  to  interfere  on  behalf 
of  the  lord  of  the  franchise,  to  assist  so  unequitable  a  claim  ^. 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks, 
treasure-trove,  royal  fish,  mines,  waife,  and  eslrays,  may  be 
granted  by  Uie  king  to  particular  subjects,  as  a  royal  fran- 
chise :  and  indeed  they  are  for  the  most  part  granted  out  to 
the  lords  of  manors,  or  otiier  liberties:  to  the  perversion  of 
their  original  design. 

XVII.  Anothes  branch  of  the   king's  ordinary  revenue    [  303  ] 
arises  from  escheats  of  land,  which  happen   upon  the  defect 

of  heirs  to  succeed  to  the  inheritance ;  whereupon  they  in 
general  revert  to  and  vest  in  the  king,  who  is  esteemed,  in  the 
eye  of  die  law,  the  original  proprietor  of  all  the  lands  in  the 
kingdom.  But  tlie  discussion  of  this  topic  more  properly 
belongs  to  the  second  book  of  these  Commentaries,  wherein 
we  shall  particularly  consider  the  manner  in  which  lands  may 
be  acquired  or  lost  by  escheat. 

XVIII.  I  PROCEED  therefore  to  the  eighteenth  and  hist 
branch  of  the  king's  ordinary  revenues  ;  which  consists  in  the 
custody  of  idiots,  fi-oni  whence  we  shall  be  natitrally  led  to 
consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under- 
standing from  his  nativity ;  and  therefore  is  by  law  presumed 
never  hkejy  to  attain  any.  For  which  reason  the  custody  of 
him  and  of  his  lands  was  formerly  rested  in  the  lord  of  the 
fee  ■ ;   (and  thei-efore  still,  by  special  custom,  in  some  n 

t  3  Irut.  SB.        I  Hil.   F.  C.  4S3.        I>  Foiter  of  taomidde.  266. 
MoUo}'  dejur,  marilim.  2.  33S,  Rvt.  l.l.  c.U.  f  lo. 
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the  lord  shall  lia\'e  ihe  ordering  of  idiot  and  luimtic  copy~ 
holders ' ;)  but,  by  reason  of  the  manifold  abuses  of  this  power 
by  subjects,  it  was  at  last  provided  by  common  consent,  that 
it  sliould  be  given  to  the  king,  as  the  general  conservator  of 
his  people;  in  order  to  prevent  the  idiot  from  wasting  his 
estate ;  and  reducing  himself  and  his  heirs  to  poverty  and 
distress ".  This  fiscal  prerogative  of  the  king  is  declared  in 
parliament  by  statute  17  Edw.  II.  c.  9.  which  directs  (in  aS- 
firmunce  of  the  common  law  '}  that  the  king  shall  have  ward 
of  the  lands  of  natural  fools,  taking  the  profits  without  waste 
or  destruction,  and  shall  find  them  necessaries ;  and  afier  the 
death  of  such  idiots  he  shall  render  (lie  estate  to  the  heirs  : 
in  order  to  prevent  such  idiots  from  aliening  their  lands,  and 
thdr  heirs  from  being  disinherited.  (6) 


By  the  old  common  law  tliere  is  a  writ  di:  idiola  inqnirendoy 
to  inquire  whether  a  man  be  an  idiot  or  not  "* :  which  iimst 
be  tried  by  n  jury  of  twelve  men  :  and,  if  they  find  him  furut 
[  30+  ]  idiota,  the  profits  of  his  lands  and  tlie  custody  of  his  )>erson 
may  be  granted  by  the  king  to  some  subject,  who  lias  interest 
enough  to  obtain  them  ".  This  branch  of  the  revenue  hatli 
been  long  considered  as  a  hardship  upon  private  families:  and 
so  long  ago  as  in  the  8  Jac,  I.  it  was  under  tlie  consideration 
of  parliament,  to  vest  this  custody  in  tiie  relations  of  the  party, 
and  to  settle  an  equivalent  on  the  crown  in  lieu  of  it ;  it  being 
then  proposed  to  share  the  same  fate  with  the  slavery  of  the 
feodal  tenures,  which  has  been  since  abolished  °,  Yet  few 
instances  can  be  given  of  tlie  oppressive  exertion  of  it,  since 
it  seldom  happens  that  a  jury  finds  a  man  an  idiot  a  nativilale, 
but  only  non  compos  mentis  from  some  particular  time;  which 
has  an  operation  very  difierent  in  point  of  law. 

A  MAN  is  not  an  idiot ',  if  he  hath  any  glimmering  of 
reason,  so  tliat  he  con  tell  his  parents,  his  age,  or  the  like 
common  matters.     But  a  man  who  is  born  deaf,  dumb,  and 

'   Djiff.aoa.      Hult.IT.    Xoy.  27.  "  Thit  power,   Uiuugli  of  Ue*  "try 

'•    P.  N.  B.  33S.  ntt\j  eiertRl,  it  idll  alluded  loin  cnm- 

'  4  Rep.  lae.      Jlf«Horaiii{'  Setue'  M  mon  ipcech,  by  ihuuiual  eiimuion  of 

JEdw,  7.  (prefiitid  to   Maynutl'i  ^ou-  itggiiif  tiatv  tat  t  toiH. 

book  of  Eilw.  II.)  fol.  30.  S4,  ■>  4IIUI.S0J.      Cora.  loun.  1610. 

•   F.  N.  B.  232.  ■■  F,  N.  B.  333. 

'  («)  HmVoI.III.  p.tiT.  n.(i). 
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blind,  is  looked  iipon  by  the  law  as  in  the  same  state  with  an 
idiot  "^ ;  he  being  supposed  incapable  of  any  understandings 
as  wanting  all  those  senses  which  furnish  the  human  mind 
with  ideas. 

A  LUNATIC,  or. turn  compos  mentis^  is  one  who  hath  had 
understanding,  but  by  disease,  grief,  or  other  accident,  hath 
lost  the  use  of  his  reason  ^  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  frequently  depending  upon  the  change 
of  the  moon.  But  under  the  general  name  of  non  compos 
mentis  (which  sir  Edward  Coke  says  is  the  most  legal  name ') 
are  comprised  not  only  lunatics,  but  persons  under  frenzies, 
or  who  lose  their  intellects  by  disease ;  those  that  graa>  deaf, 
dumb,  and  blind,  not  being  bom  so ;  or  such,  in  short,  as  are 
judged  by  the  court  of  chancery  incapable  of  conducting 
their  own  affiiirs.  (7)  To  these  also,  as  well  as  idiots,  the  king 
is  guardian,  but  to  a  very  different  purpose.  For  the  law 
always  imagines,  that  these  accidental  misfortunes  may  be 
removed ;  and  therefore  only  constitutes  the  crown  a  trustee  [  305  ] 
for  the  unfortunate  persons,  to  protect  their  property  and  to 
account  to  them  for  all  profits  received,  if  they  recover,  or 
after  their  disease  to  their  representatives.  And  therefore  it 
is  declared  by  the  statute  17  Edw.  II.  clO.  that  the  king  shall 
provide  for  the  custody  and  sustentation  of  lunatics,  and  pre- 
serve their  lands  and  the  profits  of  them  for  their  use,  when 
they  come  to  their  right  mind ;  and  the  king  shall  take  nothbg 
to  his  own  use;  and  if  the  parties  die  in  such  estate,  the  re- 
sidue shall  be  distributed  for  their  souls  by  the  advice  of  the 
ordinary,  and  of  course  (by  the  subsequent  amendments  of 
the  law  of  administration)  shall  now  go  to  their  executors  or 
administrators. 

On  the  first  attack  of  lunacy  or  other  occasional  insanity, 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason, 
it  is  usual  to  confine  the  unhappy  objects  in  private  custody 
under  the  direction  of  their  nearest  friends  and  relations :  and 

«i  Co.  Litt.  42.     Flec%  1.6.  c.40.         Scaceh.  20  StL  I.  (in  Majnard'*  jmr- 
'  Idkta  a  catu  ei  ififitmHaie*     Mem,     book  of  Edw.  II.)  20. 

•  lIiist.S46. 


(7)  See  Vol.  III.  p.  4«7.  n.  (1). 
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.the  legislature,  to  prevent  all  abuses  incident  to  such  private  I 
custody,  Iiftth  thought  proper  to  interpose  it's  authorit)',  by  , 
statute  I*  Geo. III.  c.+S.  (continued  by  I9Geo.III.  c.l5.)  (8) 
for  regulating  private  mad-houses.     But,  when  the  disorder    ' 
is  grown  permanent,  and  the  circumstances  of  the  party  wiU 
bear  such  additional  expence,  it  is  proper  to  apply  to  the  royal 
authority  to  warrant  a  lasting  confinement. 

The  method  of  proving  a  person  ttmi  compos  is  very  similar 
to  that  of  proving  liim  an  idiot.  The  lord  chancellor,  to 
whom,  by  special  authority  from  the  king,  the  custody  of 
idiots  and  lunatics  is  entrusted ',  upon  petition  or  information 
grants  a  commission  in  nature  of  the  writ  de  idiola  inquireiido, 
to  inquire  into  the  party's  state  of  mind  :  and  if  he  be  found 
noti  compos,  he  usually  commits  the  care  of  his  person,  with 
a  suitable  allowance  for  his  maintenance,  to  some  friend,  who 
is  tlien  called  his  committee.  However,  lo  prevent  sinister 
practices,  the  next  heir  is  seldom  permitted  to  be  tins  com- 
mittee of  the  person ;  because  it  is  his  interest  that  the  party 
t  306  2  should  die.  But  it  hath  been  said,  there  lies  not  llie  same 
objection  against  his  next  of  kin,  provided  he  be  not  his  heir; 
for  it  is  his  interest  to  preserve  the  lunatic's  life,  in  order  lo 
increase  the  personal  estate  by  savings,  which  he  or  his  family 
may  hereafter  be  entitled  to  enjoy  ".  ITie  heir  is  generally 
made  the  manager  or  committee  of  the  estate,  it  being  clearly 
his  interest  by  good  management  to  keep  it  in  condition  :  ac- 
countable however  to  the  court  of  chancery,  and  to  the  non  com- 
pos himself,  if  he  recovers  :  or  otherwise  to  his  administrators. 

'  n  P.  Wmi.  lOB.  "  3  p.  Wtoi.  638, 


I 

(8)  An  J  mnJc  perpetual  by  'J6G.3.  c.91.  The  principle  of  (heitatutc 
it  to  tuhjcct  luch  huuiei  to  occEuionoI  innpectLani  bv  competent  Riithorilic*, 
and  therefore  it  prohibit!  any  one  from  keeping  aiich  a  houte  without  a 
licence.  This  licence  for  London,  Weitttiiniter,  w»en  milci  fitimtheuUM, 
and  the  county  of  Middletcn,  nrc  gnnlcd  b)'  certain  comniitiioner*  ap- 
pointed by  the  college  of  physiclimt)  in  the  country  by  the  juilicei  at 
quarter  tcMiima.  TheM  comn>imoners  in  one  case,  and  two  delcgntci) 
juiticn  with  b  physician  in  the  other,  are  lo  innpect  the  houies  froDi  lime 
to  lime,  to  make  minutei  of  what  they  lec,  and  tnuunil  report!  to  the 

college  of  phyaiciani.    The  licence  ii  granted  under  a  recogniiance  for     I 

^T  £ood  behaviour,  anil  it  in  force  for  one  year  only.  ^^^H 
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In  this  care  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours ;  by  assigning  them  tutors  to  protect  their  persons,  and 
curatcirs  to  manage  their  estates*  But  in  another  instance  the 
Roman  law  goes  much  beyond  the  English.  For,  if  a  man 
by  notorious  prodigality  was  in  danger  of  wasting  his  estate, 
he  was  looked  upon  as  turn  compos^  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor  \  And  by  the  laws  of 
Solon  such  prodigals  were  branded  with  perpetual  infamy  \ 
But  with  us,  when  a  man  on  an  inquest  of  idipcy  hath  been 
returned  an  unthrifty  and  not  an  idiot  ^^  no  farther  proceed- 
ings have  been  had.  And  the  propriety  of  the  practice  itself 
seems  to  be  very  questionable.  It  was  doubtless  an  excellent 
method  of  benefiting  the  individual,  and  of  preserving  estates 
in  families ;  but  it  hardly  seems  calculated  for  the  genius  of 
a  free  nation,  who  claim  and  exercise  the  liberty  of  using 
their  own  property  as  they  please.  ^^  Sic  tUere  tuo,  ut  alieman 
^^  non  laedas^^  is  the  only  restriction  our  laws  have  given  with 
regard  to  economical  prudence.  And  the  frequent  circulation 
and  transfer  of  lands  and  other  property,  which,  cannot  be 
effected  without  extravagance  somewhere,  are  perhaps  not  a 
little  conducive  towards  keeping  our  mixed  constitution  in  it's 
due  health  and  vigour.  (9) 

This  may  suffice  for  a  short  view  of  the  king's  ordinary 
revenue,  or  the  proper  patrimony  of  the  crown ;  which  was 
very  large  formerly,  and  capable  of  being  increased  to  a  mag- 
nitude truly  formidable:  for  there  are  very  few  estates  in  the 
kingdom,  that  have  not,  at  some  period  or  other  since  the  [  307  3 
Norman  conquest,  been  vested  in  the  hands  of  the  king  by 
forfeiture,  escheat  or  otherwise.  But  fortunately  for  the 
liberty  of  the  subject,  this  hereditary  landed  revenue,  by  a 
series  of  improvident  management,  is  sunk  almost  to  nothing; 

'*  S<3ient  kodie  praetoret  vet  pnnides,  rioti :  et  iamdiu  erurU  ambo  in  curatione, 

si  talem  hommem  invenerintf  qui  neque  qtiamcUu  vd  Juriosus  utnitatemf  vet  iUe 

temjvut  neque  Jintm  experuarum  habei,  bonos  mores,  receperit*  Ff.  27, 10,  6 A6, 
sed  bifna  sua  dilacerando  ei  dist^wndo  jmh-         ^  Potter  Antiq.  b.  1 .  c.  S6. 
fundit,  curaiorem  ei  dart^  eatemplo  fu-         '  Bro.  Abr,  tit.  Idiot,  pi,  4. 


(9)  VoLlV.  p.l70.n.(15). 
VOL.  I.  Y 
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and  the  casual  profits,  arising  from  the  other  brandies  of  the 
census  regalis,  are  likewise  almost  all  of  tbem  alienatetl  from 
the  crown.  In  order  to  supply  the  deficiencies  of  which,  we 
are  now  obliged  to  liave  recourse  to  new  methods  of  raising 
money,  unknown  to  our  early  ancestors ;  which  methods  con- 
stitute the  king's  eJiraordinan/  revenue.  For,  the  public 
patrimony  being  got  into  the  hands  of  private  subjects,  it  is 
but  reasonable  that  private  contributions  should  supply  the 
public  service.  Which,  though  it  may  perhaps  fall  harder 
upon  some  individuals,  whose  ancestors  have  had  no  share  in 
the  general  plunder,  than  upon  others,  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  same;  provided  the 
gain  by  the  extraordinary  should  appear  to  l>e  no  greater  than 
the  loss  by  the  ordinary  revenue.  And,  perhaps,  if  every 
gentleman  in  the  kingdom  was  to  be  stripped  of  such  of  his 
lands  as  were  formerly  the  jiroperty  of  tite  crown ;  was  to  be 
again  subject  to  the  inconveniences  of  purveyance  and  pre- 
emption, the  oppression  of  forest  laws,  and  the  slavery  of 
feodal  tenures ;  and  was  to  resign  into  the  kmg's  hands  all  his 
royal  franchises  of  waifs,  wrecks,  estrays,  treasure-trove, 
mines,  deodands,  forfeitures,  and  the  like ;  he  would  find  him- 
self a  greater  loser,  than  by  paying  his  quiXa  to  such  taxes  as 
are  necessary  to  the  su))port  of  government.  Tlie  thing 
therefore  to  be  wished  and  aimed  at  in  a  land  of  liberty  is  by 
no  means  the  total  abolition  of  taxes,  which  would  draw  afler 
it  very  pernicious  consetjuences,  and  die  very  supposition  of 
which  is  the  height  of  political  absurdity.  For  as  the  true 
idea  of  government  and  magistracy  will  be  found  to  consist  in 
this,  that  some  few  men  are  deputed  by  many  others  to  pre- 
side over  public  afliiirs,  so  that  individuals  may  the  better  be 
enabled  to  attend  their  private  concerns  ;  it  is  necessary  that 
those  individuals  should  be  bound  to  contribute  a  portion  of 
their  private  gains,  in  order  to  support  that  government,  and 
reward  that  magistracy,  which  protects  them  in  the  enjoyment 
]  of  their  respective  properties.  But  the  things  to  be  aimed  at 
arc  wisdom  and  moderation,  not  only  in  granting,  but  also  in 
the  method  of  raising  the  necessary  suppbes  ;  by  contriving  to 
do  both  in  such  a  manner  as  may  be  most  conducive  to  the 
national  welfare,  and  at  the  same  time  most  consistent  with 
oeconomy  and  the  liberty  of  the  subject ;  who,  when  properly 
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taxed,  contributes  only,  as  was  before  observed  ^,  some  part  of 
his  property,  in  order  to  eiijoy  the  rest. 

These  extraordinary  grants  are  usually  ealled  by  the  syno* 
nymous  names  of  aids,  subsidies,  and  supplies;  and  art 
granted,  we  have  formerly  seen  ',  by  the  commons  of  Great 
Britain  in  parliament  assembled :  who,  when  they  have  voted 
a  suj^ly  to  his  majesty,  and  settled  the  quantum  of  that  sup* 
ply,  usually  resolve  themselves  into  what  is  called  a  com. 
mittee  of  ways  and  means,  to  consider  the  ways  and  measis  of 
raising  the  supply  so  voted*  And  in  this  committee  every 
member  (though  it  is  looked  upon  as  the  peculiar  province 
of  the  chancellor  of  the  exchequer)  may  propose  such  scheme 
of  taxation  as  he  thinks  will  be  least  detrimental  to  the  pub* 
lie.  The  resolutions  of  this  committee,  when  approved  b/ 
a  vote  of  the  house,  are  in  general  esteeoxed  to  be  (as  U 
were)  final  and  conclusive.  For,  though  the  supply  caanol 
be  actually  raised  upoQ  tjie  sufagect  till  directed  by  an  act  (^ 
the  whole  parliament,  yet  no  monied  man  will  scruple  ta 
advance  to  the  government  any  quantity  of  ready  cash,  on 
the  credit  of  a  bare  vote  of  the  house  of  commons,  though 
no  law  b^  yet  passed  to  establish  it. 

Th]!^  taxes,  which  are  raised  upon  the  subject,  are  either 
-annual  or  perpetual.  The  usual  annual  taxes  are  those ^upcii 
land  and  malt. 

] .  The  land  tax,  in  it's  modern  shap^,  has  superseded  all 
the  former  methods  of  rating  either  property,  or  persons  in 
respect  of  their  property  (10),  whether  by  tenths  or  fifteenths, 
subsidies  on  land,  hydages,  scutages,  or  talliages  :  a  short 
explication  of  which  will  however  greatly  assist  us  in  under- 
standing our  antient  laws  and  history. 

Tenths,  and  fifteenths',  were  temporary  aid3  issuing  out  [  809  ] 
of  personal  property,  and  granted  to  the  king  by  parliament. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 

'  page  281.  '  9  Init.77.     4  Imt.  S4, 

'  page  169. 

(u>)  See  post,  p.sis. 
V  2 
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moveables  belonging  to  the  subject ;  when  such  moveables, 
or  personal  estates,  were  a  very  different  and  a  much'  less 
considerable  thing  than  what  they  usually  are  at  this  day. 
Tenths  are  said  to  have  been  first  granted  under  Henry  the 
second,  who  took  advantage  of  the  fashionable  zeal  for  croi- 
sades  to  introduce  this  new  taxation,  in  order  to  defray  the 
expence  of  a  pious  expedition' to  Palestine,  which  he  really  or 
seemingly  had  projected  against  Saladine  emperor  of  the  Sa- 
racens; whence  it  was  originally  denominated  the  Saladine 
tenth  ^.  But  afterwards  fifteenths  were  more  usually  granted 
than  tenths.  Originally*  the  amount  of  these  taxes  was  un- 
certain, being  levied  by  assessments  new  made  at  every  fresh 
grant'of  the  commons,  a  commission  for  which  is  preserved 
by  Matthew  Paris  ^ :  but  it  was  at  length  reduced  to  a  cer- 
tainty in  the  eighth  year  of  Edward  IIL,  when,  by  virtue  of 
the  king^s  commission,  hew  taxations  were  made  of  every 
township,  •  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  exchequer :  which  rate  was,  at  the  time,  the  fifleenth 
part  of  the  value  of  every  township,  the  whole  amounting  to 
about  29,000^  and  therefore  it  still  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  and 
the  increase  of  personal  property,  things  came  to  be  in  a  very 
different  situation.  So  that  when,  of  later  years,  the  com- 
mons granted  the  king  a  fifteenth,  every  parish  in  England 
immediately  knew  their  proportion  of  it ;  that  is,  the  same 
identical  sum  that  was  assessed  by  the  same  aid  in  the  eighth 
of  Edward  III. ;  and  then  raised  it  by  a  rate  among  them- 
selves, and  returned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modem 
land-tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures**;  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year. 
[  SIO  ]  But  this  personal  attendance  growing  troublesome  in  many 
respects,  the  tenants  found  means  of  compounding  for  it,  by 
first  sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satis&ctlon  to  the  crown  in  lieu  of  it. 

^  HovMl.  jt.  D.llSS.  CtfU.  1.  719.        '  See  Uie  lecood  book  of  thMt 
Humt,  1.  SS0.  mentariei. 

'  J.  D.  1989. 
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This  pecuniary  satisfaction  at  last  came  to  be  levied  by  assess- 
ments, at  so  much  for  every  knight*s  fee,  under  the  name  of 
scutages;  which  appear  to  have  been  levied  for  the- first  time 
in  the  fifth  year  of  Henry  the  second,  on  account  of  his  expe- 
dition to  Toulouse,  and  were  then  (I  apprehend)  mere  arbi- 
trary compositions,  as  the  king  and  the  subject  could  agree* 
But  this  precedent  being  afterwards  abused  into  a  means  of 
oppression,  (in  levying  scutages  on  the  landholders  by  the 
royal  authority  only,  whenever  our  kings  went  to  war,  in 
order  to  hire  mercenary  troops,  and  pay  their  contingent 
expences,)  it  became  thereupon  a  matter  of  national  complaint ; 
and  king  John  was  obliged  to  promise  in  his  magna  carta  % 
that  no  scutage  should  be  imposed  without  the  consent  of  .the 
common  council  of  the  realm.  This  clause  was  indeed 
omitted  in  the  charters  of  Henry  III.,  where'  we  only  find  it 
stipulated,  that  scutages  should  be  taken  as  they  were  used  to 
be  in  the  time  of  king  Henry  the  second.  Yet  afterwards,  by 
a  variety  of  statutes  under  Ed  ward  I.  and  his  grandson',  it 
was  provided,  that  the  king  shall  not  take  any  aids  or  tasks, 
any  talliage  or  tax,  but  by  the  common  assent  of  the  great 
men  and  commons  in  parliament.  (11) 

Of  the  same  nature  with  scutages  upon  knights'  fees  were 
the  assessments  of  hydage  upon  all  other  lands,  and  of  talliage 
upon  cities  and  burghs  \  But  they  all  gradually  fell  into 
disuse  upon  the  introduction  of  subsidies,  about  the  time  of 
king  Richard  II.  and  king  Henry  IV.  These  were  a  tax,  not 
immediately  imposed  upon  property,  but  upon  persons  in 
respect  of  their  reputed  estates,  after  the  nominal  rate  of  4^.  in 
the  pound  for  lands,  and  2s.  Sd,  for  goods ;  and  for  those  of 
aliens  in  a  double  proportion.  But  this  assessment  was  also 
made  according  to  an  antient  valuation  ,*  wherein  the  com- 
putation was  so  very  moderate,  and  the  rental  of  the  king- 
dom was  supposed  to  be  so  exceeding  low,  that  one  subsidy  [  311  ] 
of  this  sort  did  not,  according  to  sir  Edward  Coke  \  amount 

«  cap.  12.  "  Madoz,  hist.  exch.  480. 

f  9  Hen.  III.  c.  37.  '  4  Inst.  33. 

K  25  Edw.  I.  c.  5,  6.      34  Edw.  I. 
Bt.4.  c.l.     14Edw.III.  st.2.  c.l. 

(11)  See  Vol.  II.  p.  74. 
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to  more  than  '70,000^.  whereas  a  modern  Innd-tax  at  the  si 
rate  produces  two  millions.  It  was  nntiently  the  rule  never 
to  grant  moi-e  than  one  subsidy  and  two  fifteenths  at  a  time 
but  ttiis  rule  was  broken  through  for  the  first  time  on  »  very 
pressing  occasion,  the  Spanish  invasion  in  1588;  when  the 
parliament  gave  queen  Elizabeth  two  subsidies  and  four  W- 
teenths.  Ailerwants,  as  money  sunk  in  value,  more  subsidiw 
were  given :  and  we  have  an  instance  in  the  first  parliament 
of  1640,  of  the  king's  ilesiring  twelve  subsidies  of  the  com^ 
nons,  to  be  levied  in  three  years  ;  which  was  looked  upon 
a  startling  proposal :  though  lord  Clarendon  says  \  that  the 
speaker,  Serjeant  Gliinviile,  made  it  manilest  to  the  house, 
bow  very  inconsiderable  a  sum  twelve  subsidies  amounted  t€>, 
by  telling  tliein  he  had  computed  what  he  was  to  pay  for 
them  himself;  aud  when  he  named  the  sum,  he  being  knowit 
to  be  possessed  of  a  great  estate,  it  seemed  not  worth  any 
fiirther  deliberation.  And  indee<t,  upon  calculation  we  shall 
find  that  the  total  amount  of  these  twelve  subsidies,  to  be 
raised  in  three  years,  is  less  than  what  is  now  raised  in  one 
year  by  a  land-tax  of  two  shillings  in  the  pound. 


The  grant  of  scut  ages, 


talli 


iges,  or  subsidies  by  the  com- 


mons did  not  extend  to  spiritual  preferments ;  those  being 
usually  taxed  at  the  same  lime  by  the  clergy  themselves  in 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding: 
B3  the  same  noble  writer  observes  of  the  snbsidies  granted  by 
the  convocation,  which  continued  sitting  after  the  dissolutim 
of  the  first  parliament  in  1640.  A  subsidy  granted  by  tbfe 
clergy  was  after  the  rate  of  4j.  in  the  pound  according  to 
the  valuation  of  their  livings  in  tlie  king's  books :  anrf 
amounted,  as  sir  Edward  Coke  tells  us',  to  about  S0,O00l. 
While  this  custom  continual,  convocations  were  wont  to  sit 
as  frer|uently  ns  parliaments  :  but  tlie  last  subsidies,  thus  given 
by  the  clergy,  were  those  confirmed  by  statute  15Car.II. 
cap.  10.  since  which  another  method  of  taxation  lins  genetally 
■]  prevailed,  which  takes  in  the  clergy  as  well  us  the  laity  :  ill 
recompence  for  which  the  beneficed  clergy  have  from  thai 
period  been  allowed  to  vote  at  the  election  of  knights  of  the 


I 
I 


Ch,  8.  OF  PERSONS.  312 

shire™  ;  and  thenceforward  also  the  practice  of  giving  eccle- 
siastical subsidies  hath  fallen  into  total  disuse* 

The  lay  subsidy  was  usually  raised  by  commissioners  ap-. 
pointed  by  the  crown,  or  the  great  officers  of  state :  and  there- 
fore in  the  beginning  of  the  civil  wars  between  Charles  I*  and 
his  parliament,  the  latter  having  no  other  sufficient  revenue 
to  support  themselves  and  their  measures,  introduced  the 
practice  of  laying  weekly  and  monthly  assessments"  of  a  spe- 
cific sum  upon  the  several  counties  of  the  kingdom ;  to  be 
levied  by  a  pound-rate  on  lands  and  personal  estates ;  which 
were  occasionally  continued  during  die  whole  usurpation^ 
sometimes  at  the  rate  of  120,000/.  a  month,  sometimes  at 
inferior  rates  °.  After  the  restoration  the  antient  method  of 
granting  subsidies,  instead*  of  such  monthly  assessments,  wf^ 
twice,  and  twice  only,  renewed  ;  viz.  in  1663>  when  four 
subsidies  were  granted  by  the  temporalty,  and  four  by  the 
clergy:  and  in  1670,  when  800,000/*  was  raised  by  way  of 
subsidy  (12),  which  was  the  last  time  of  raising  supplies  in 
that  manner.  For,  the  monthly  assessments  being  now  esta- 
blished by  custom,  being  raised  by  commissioners  named  by 
parliament,  and  producing  a  more  certain  revenue ;  from 
that  time  forwards  we  hear  no  more  of  subsidies,  but  occa- 
sional assessments  were  granted  as  the  national  emergencies 
required*  These  periodical  assessments,  the  subsidies  which 
preceded  them,  and  the  more  antient  scutage,  hydage,  and 
talliage,  were  to  all  intents  and  purposes  a  land-tax ;  and  the 
assessments  were  sometimes  expressly  called  so^  Yet  a 
popular  opinion   has   prevailed,  that  the  land-tax  was  first 

""  Dale,  of  sberifi^,  334.     Gilb.  hist,  in  1656,  is  preserved  in  Scobell's  col- 

of  exch.  c.  4.  lection,  400. 

"  29  Nor.  4  Mar.  IMS.  ■»  Com.  Joum.  26  Jun.  9 Dec  1678. 

**  One  of  these  bills  of  assessment. 


( 1 2)  This  is  a  mistake ;  for  though  by  the  22  & 23  C.  2.  c.  3.  agr«nt  was  nade 
among  other  sums  of  oue  shilling  in  the  pound,  to  be  raised  on  tke  Itni, 
yet  the  mode  of  collecting  it  was  different  from  that  of  the  old  sabddy,  and 
resembled  more  that  of  the  land-tax.  The  principle  of  the.subddy  was^ 
revived  in  the  course  of  the  last  reign  in  the  well-known  taxes  on  income, 
and  property ;  which,  nnder  some  modifications,  might  have  been  made 
the  fairest  and  least  oppfessive,  as  they  were  the  most  economical  and  pro- 
ductive,  of  all  taxes. 

Y  4 


^It  THB  BIGHTS  Book  I. 

intredaced  in  tbe  veign  d'.kmg  ^Wiffiam  III.  i  becaine  la  the 
jrear  1 69S  a  new  Assessmoit  or  valnadon  tX  estates  Was  macle 
throughout  the  kingdom ;  vbich,  though  by  no  means  a 
F  SIS  3  ^tffect  one,  had  this  eflect^  that  a  supply  of  SfX^OCMMl-  mi 
e^tili  to  li.'  ih  Ae  pound  of  the  value  of  the  estates  gmn  hi. 
.^SB' according  to  this  enhanced  vahiadon,  from  die  year 
1693  to  the  present,  a  j}eriod  of  above  fonrsoore  yearSf 
the  land-tax  has  continued' an  annual  charge' npon  the  sub- 
ject; above  half  the  time  at  4s.- in  the  pound,  sometimes  at 
35.,  sometimes  at  2s.,  twice  ^  flt  If,,  but  widiont  any  total 
iDtermission.  The  medium  has  been  Ss.  Sd.  in  the  pound  : 
being  equivalent  with  twcnty-tbree  antient  subsidies,  and 
amounting  annually  to  mdre  than  a  mOlion  and  a  half  of 
money.  The  method  of  niising  it  u  by  chaining  a  particular 
sum  upon  each  county,  according  to  die  valoadon  given  in, 
j1.  D.  1 692 :  and  this  sum  is  assessed  and  raised  upon  indivi- 
duals (their  personal  estates,  as  well  as  real,  being  liable 
thereto)  by  commissioners  iq^xHnted  in  dte  act,  being  the 
principal  landholders  of  tli^  conn^,  and  tbdr  officers.  (IS) 

^'  n.  The  odier  annual  tax  is  the  malt-tax;  whidiisasnm 

cf  750,000/.  raised  every  year  by  parliament,  ever  since  1697, 

by  ti  doty  of  6(/.  in  the  bushel  on  malt,  and  a  proportionable 

ider  and  perry,  which  might 

Ion  of  mniL     This  Is  under 

loners  of  the  excise;  and  i 


a  on  certain  liquors,  such  as  ci 
otherwise  prevent  the  consumpti 
the  management  of  the  commissi 
indeed  itseif  no  other  than  an  annual  excise ;  the  nature  of 
which  species  -oi  Uxation  I  shall  presendy  exp^ain ;  onty  pre- 


«  In  tiMycwi  1733  ami  1733. 


(13;  The  luitl-tnx  it  no  Xoti^et  annual;  tbe  Iwt  annuBl  act  wai  the 
3BG.3.  c.S.,  which  impoteU  tbe  rax  for  the  jear  at  tbe  rate  of  4t.  in 
the  pound  i  anJ  it  was  mode  perpetual  nt  that  rate,  by  n  statute  paispil 
in  the  umeyenr,  the  SflG.S.  c  60  ,  which  hoi  l>cen  modified  unJ  ameiideil 
by  levend  tubsequent  itatuie*.  At  the  lanic  time  the  land-tnx  was  mnJe 
•uh)ect  to  redemption  by  the  owner  of  the  land  on  which  it  wan  laid,  or 
on  default  of  hii  redeemin;;  it,  (u  purchaic  by  any  other  pervon.  Tlie 
lunw  pud  in  either  caie  are  applied  to  tbe  red  Jction  of  the  nationiil  dein ; 
and  the  price  ii  regulated  b}'  the  price  of  the  fundi  nt  the  time,  being  al- 
w«ji  »o  much  ttock  iu  the  3  per  cent  'conwli,  or  3  per  cent  re«luml,  a* 
will  yield  a  dividend  ttattHag  tbe  Jaad4ax  redeciaed  or  purcfawed  by 
oaeMath. 
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misiDg  at  present,  that  in  the  year  1760  an  additioniil  per- 
petual excise  of  SiL  per  bnshet  was  laid  upon  mall  :  to  the 
produce  of  which  a  duty  of  15  per  rent.,  or  nearly  nn  addi- 
tional halfpenny  per  bushel,  was  added  in  1779  :  and  that 
in  1763  a  proportionable  excise  was  laid  upon  cider  and 
perry,  but  so  new-modelled  in  1766,  as  scarce  to  be  worth 
collecting.  (14)  iB'     iX 

The  perpetual  taxes  are,  ^^^^4y 


J.  The  customs  ;  or  the  duties,  toll,  tribute,  or  tariff,  pay- 
able upon  merchandize  exported  and  imported.  The  consi- 
derations upon  which  this  revenue  (or  the  more  antient  part 
of  il,  which  arose  only  from  exports)  was  invested  in  the  king, 
were  said  to  be  two';  1.  Because  he  gave  the  subject  leave  [  314  ] 
to  depart  the  kingdom,  and  to  carry  his  goods  along  with 
him.  2.  Because  the  king  was  bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  protect 
the  merchant  from  pirates.  Some  have  imagined  they  are 
called  with  us  customs,  because  they  were  the  inheritance  of 
the  king  by  immemorial  usage  and  the  common  law,  and  not 
granted  him  by  any  statute ' :  but  sir  Edward  Coke  -hath 
clearly  shewn',  that  the  king's  first  claim  to  them  was  by 
grant  of  parliament  3  Edw.I.  though  the  record  thereof  is  not 
now  extant.  And  indeed  this  is  in  express  words  confessed  by 
statute  25  Edw.  I.e.  7.  wherein  the  king  promises  lo  take  no 
customs  from  merchants  without  the  common  assent  of  the 
realm,  "  saving  to  us,  and  our  heirs,  the  customs  on  wool, 
"  skins,  and  leather,  formerly  granted  to  us  by  the  com- 
"  inonalty  aforesaid."  These  were  formerly  called  the 
hereditary  customs  of  the  crown;  and  were  due  on  the  ex- 
portation only  of  t!ie  said  three  commodities,  and  of  none 
other;  which  were  styled  the  staple  commodities  of  the  king- 
iloni,  liecause  they  were  obliged  to  be  brought  to  those  pons 
v.here  the  king's  staple  was  established,  in  order  to  be  there 


'   Dj«r.lS5. 


L  58,  59. 


I 


(14)  Mult  \i  still  the  sutijecl  o^  an  annual  tax,  but  the  e 
rieJ  froni  time  to  lime  according  to  the  exigendet  of  the  tt 
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first  nitedy.  and  then  exported'.  They  were  denominate^  in 
the  barbarous  Latin  of  oar  antient  records,  autuma7  g  not 
comueifidines^  which  is  the  langgage  of  oar  law  whenever 
it  means  merely  usages.  The  duties  <m  wool,  sheep-skins, 
or  woolfidls,  and  leather,  exported,  were  called  auttama  a»- 
tifmi'SivitHignas  and  were  payable  by  every  merchant,  as 
well  native  as  stranger;  with  this  difii»*ence,  that  merchaot- 
strangers  paid  an  additional  toU,  viz.  half  as  much  again  as 
was  paid  by  natives.  The  custuma  paroa  et  tuna  were  an  im- 
post of  Si{.  in  the  pound,  due  from  merchant-strangers  only,  for 
aU  oomioodities  as  wdl  imported  as  exported ;  whidi  was  usaal- 
I7 called  the  alien's  doty,  and  was  first  granted  in  31  Edw.L^ 
Bot  these  antient  hereditary  customs,  especially  those  on 
wool  and  wooUells,  came  to  be  of  little  account^  when  the 
■aftion  became  sensible  of  the  advantages  of  a  home  menu* 
fi^tufe,  and  piohibited  the  e^qiortatioa  of  wool  by  statute 
llEdw.IILcl. 

Tbxrb  is  also  another  very  antient  hereditary  du^  be- 
longing to  the  crown,  called  the /irm^  or  diiti^rfl^^  of  '  wines ; 
whidi  is  considerably  older  than  the  customs,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I.  still 
extant '.  Prisage  was  a  right  of  taking  two  tons  of  wine 
from  every  ship  (English  or  foreign)  importing  into  Eng- 
land twenty  tons  or  more,  one  before  and  one  behind  die 
mast ;  which  by  charter  of  Edward  I.  was  exchanged  into 
a  duty  of  S5.  for  every  ton  imported  by  merchant-stran- 
gers, and  called  butlerage,  because  paid  to  the  king's 
butler  ^ 

Other  customs  payable  upon  exports  and  imports  were 
distinguished  into  subsidies,  tonnage,  poundage,  and  odier 
imposts.  Subsidies  were  such  as  were  imposed  by  parliament 
upon  any  of  the  staple  commodities  before  mentioned,  over 
and  above  the  eusiuma  antiqua  et  wiagna :  tonnage  was  a  duty 
upcm  all  wines  imported,  over  and  above  the  prisage  and  but- 

"  Dat.  9.  or,  M  we  luiTe  adoptad  it  in  English, 

'  This  appclktion  Mems  to  be  de-  coti, 

liffd  fWxn  Um  French  word  eoustum,  or  *  4  Tnst.  99. 

enHmm  wMch  tignlfiet  toll  or  trilwtt»  *  BImIoi.  hiet.  neb.  586.  539. 

and  •WOT  it's  own  ctymolosj  to  tlie  ^  Dur.  S.  S  BulMr.954.  Stat^ofEttr. 


wofdcouft,  which  agniflee  price, charge,    16  Edw.II.  Com.  Joum.  97Apr.l6S!). 
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lerage  aforesaid  :  poundage  was  a  duty  imposed  ad  valorem^ 
at  the  rate  of  \2d.  in  the  pound,  on  all  other  merchandize 
whatsoever ;  and  the  other  imposts  were  such  as  were  occar 
sionally  laid  on  by  parliament,  as  circumstances  and  time9 
required  *•  These  distinctions  are  now  in  a  manner  forgQtten, 
except  by  the  officers  immediately  concerned  in  this  depart- 
ment; their  produce  being  in  effect  all  blended  togeth^, 
under  the  one  denomination  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  pud 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as 
exported  commodities,  by  authority  of  parliament ;  unless 
where,  for  particular  national  reasons,  cerfoin  rewards,  boun- 
ties, or  drawbacks,  are  allowed  for  particular  exports  or  isoH 
ports.  Those  of  tonnage  and  poundage,  in  particular^  were  at 
first  granted,  as  the  old  statutes  (and  particularly  1  Eliz.  c«  20.) 
express  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
safeguard  of  the  seas,  and  for  the  intercourse  of  merchandize 
safely  to  come  into  and  pass  out  of  the  same.  They  were  at  [  316  ^ 
first  usually  granted  only  for  a  stated  term  of  years,  as  for  two 
years  in  5  Ric.  II.* ;  but  in  Henry  the  sixth's  time,  they  were 
granted  him  for  life  by  a  statute  in  the  thirty-first  year  of  his 
reign :  and  again  to  Edward  IV.,  for  the  term  of  his  life  also : 
since  which  time  they  were  regularly  granted  to  all  his  suc- 
cessors for  life,  sometimes  at  the  first,  sometimes  at  other  sub- 
sequent parliaments,  till  the  reign  of  Charles  the  first ;  when, 
as  the  noble  historian  expresses  it  ^,  his  ministers  were  not  suf- 
ficiently solicitous  for  a  renewal  of  his  legal  grant.  And  yet 
these  imposts  were  imprudently  and  unconstitutionally  levied 
and  taken,  without  consent  of  parliament,  for  fifteen  years 
together  ;  which  was  one  of  the  causes  of  tliose  unhappy  dis- 
contents, justifiable  at  first  in  too  many  instances,  but  which 
degenerated  at  last  into  causeless  rebellion  and  murder.  For, 
as  in  every  other,  so  in  this  particular  case,  the  king  (previous 
to  the  commencement  of  hostilities)  gave  the  nation  ample 
satisfaction  for  the  errors  of  his  former  conduct,  by  passing 
an  act  S  whereby  he  renounced  all  power  in  the  crown  of  levy- 
ing the  duty  of  tonnage  and  poundage,  without  the  express 
consent  of  parliament ;  and  also  all  power  of  imposition  upon 

*  D»v.ll,  12.  «»  Hist.  RebeU.  b.  3. 

■  Ibid,  ^  16  Cw.  I.  c.S. 
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flpjf  mciiluOTiinyit  whatever*  Upoo  die  lertontun  this  dotjr 
VBS  gnutfed  to  kmg  Obaiies  the  second  fiv  life,  and  so  it  was 
to  his  two  immfdiate  snooessors ;  bat  now  bj  dnee  seveial 
9  Ann.  c.  6*  1  Gea  I.  c  12.  and  3  Geo.1.  c.7.  it  is 
peqMftnal,  and  mor^aged  far  the  debt  of  the  paUie.  Hie 
tfaos  imposed  bjr  parliament  are  chiefly  contained  in 
two  books  of  rates,  set  forth  by  parliamentaiy  authority ';  one 
^ned  by  sir  Harbottle  Grimstoo,  speaker  of  the  house  of  com- 
i  in  Oiailes  die  second's  time;  and  the  other,  an  additional 
^ned  bjsir  Spencer  Compton,  spetker  in  the  rdgn  of 
George  die  first;  to  whidi  also  subsequent  additions  have  been 
■wde.  Aliens  pay  a  higcr  proportion  than  natural  sub- 
jects, wliidi  is  what  is  now  generally  understood  by  the 
afien^s  doty ;  to  be  exempted  from  which  is  one  principal 
of  Ae  fienueni  applications  to  parliamoits  far  acts  of 

(15) 


r  317  ]|       TnasKcnstoaisare  then,  wesee^  a  laximmediatdypaidby 

wUbou^  nhimatdy  by  the  consumer.  And  jtx 
ave  dK  duties  fek  least  by  die  peopk;  and,  if  pradendy 
the  people  hardly  consider  that  they  pay  them  at  alL 
For  the  merchant  is  easr,  being  sensible  he  does  not  pay  ihem 
for  him$«lf :  and  the  ctMisunier,  who  really  pays  them,  ccm^ 
feunds  them  with  the  price  of  the  commodity :  in  the  saim 
manner,  as  Tacitus  observes,  that  the  emperor  Nero  gained  ibe 
reputation  of  abolishing  the  tax  of  the  sale  of  slaves.  iboD£l] 
he  onlr  transferred  it  from  the  buver  to  the  seller;  so  that  h 
was^  as  he  expresses  it  *^  remissum  magis  specie,  quam  n'  .•  qyia 
**  twm  venditor  pnuirre  juberetur.  in  partem  pretii  cmptoribus 
*^  mccrtficeimS*^  But  this  inconvenience  attends  it  on  the 
other  hand^  that  these  imposts*  if  too  heavy,  are  a  check  and 

«  Sttt.  l:2  0r.II.c.4.     llGco.l.c.T.  *  Am.  £.13^  i^  SI. 


(1^  All  adcfitioosl  duties  upon  the  coodb  of  alient  bmiod  thoee 
by  nauinl  boranbiecfs  wefr  taken  oCbi-tbe  S4G.3.  a.3.  d^  viristbe 
nception  of  the  dntiei  of  packace  and  tcsr^ge,  or  tkewm^^  or  ar}  hssatt 
pBBtad  by  diarter  to  the  dtj  of  Loodoa.  Thew  are  trifeac  in  amruss ; 
bdag  a  kind  of  toll  exacted  forBcriv  by  the  mavon  and  ilmjfc  it  xstti 
trom  Btfchaai  aringtn  for  the  fiberty  of  skewnrng  or  ruioMH^  dan:  fx^ 
to  mit.  It  wai  proUbited  by  the  IsILt.c.s.  under  a  pe^ty  of  iOC^ 
inib  a  rcMTvatioa  ia  Cmiv  of  the  dtv  of  LoodoD. 


L 
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cramp  upon  trade ;  and  especially  whea  the  value  of  the  com- 
nioclity  bears  little  or  no  proportion  to  the  quantity  of  the  duty 
imposed.  This  in  consequence  gives  rise  also  to  smuggling, 
which  then  becomes  a  very  lucrative  employment;  audit's 
natural  and  most  reiLsonable  punishment,  viz.  confiscation  of 
the  commodity,  is  in  such  cases  quite  inefTectual ;  the  intrinsic 
value  of  the  goods,  which  is  all  that  the  smuggler  has  paid, 
and  ihei'efore  all  that  he  can  lose,  being  very  inconsiderable 
when  compared  with  his  prospect  of  advantage  in  evading  the 
duty.  Recourse  must  therefore  be  had  to  extraordinary 
punishments  to  prevent  it;  perhaps  even  to  capital  ones: 
which  destroys  all  proportion  of  punishment',  and  puts 
murderers  upon  nn  equal  footing  with  such  as  are  really 
guilty  of  no  natural,  but  merely  a  positive,  offence. 

There  is  also  another  ill  consequence  nttendhig  high  im- 
posts on  merchandize,  not  frequently  considered,  but  indis- 
jiutably  certain  ;  Uiat  the  earlier  any  tnx  Is  laid  on  a  commo- 
dity, the  heavier  it  falls  upon  the  consnmer  in  the  end  ;  for 
every  trader  through  whose  hands  it  passes  must  have  a  pro- 
fit, not  only  upon  the  raw  material,  and  his  own  labour  and 
time  in  preparing  it,  but  also  npon  the  very  tax  itself,  which 
he  advances  to  the  government ;  otherwise  he  loses  the  use 
and  interest  of  the  money  which  he  so  advances.  To  in- 
stance in  the  article  of  foreign  paper.  The  merchant  pays  [  SIS  ] 
a  duty  upon  importation,  which  he  does  not  receive  again  till 
he  sells  the  commodity,  perhaps  at  the  end  of  three  months. 
He  is  therefore  equally  entiUed  to  a  profit  upon  diat  duty 
which  he  pays  at  the  custom-house,  as  to  a  profit  upon  the 
original  price  which  he  pays  to  the  manufacturer  abroad ;  and 
considers  it  accordingly  in  the  piice  lie  demands  of  the  sta- 
tioner. When  the  stationer  sells  it  again,  he  requires  a  profit 
of  the  printer  or  bookseller  upon  die  whole  sum  advanced  by 
liiiM  to  the  merchant ;  and  the  bookseller  does  not  forget  to 
charge  the  full  proportion  to  the  student  or  ultimate  con- 
sumer; who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  these  three  intermediate  traders,  who  have 
successively  advanced  It  for  him.  This  might  be  carried 
much  farther  in  any  mechanical,  or  more  complicated, 
branch  of  trade, 

'  MoniMq.  5p    L.  U.  IS.  c,  8. 
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II.  DiREcTLV  opposite  in  it's  nature  lo  this  is  the  excise 
I  duty ;  which  is  nn  inland  imposition,  paid  sometimes  upon 
I  the  consumption  of  the  commodity,  or  frequently  upon  the 
I  retail  sale,  which  is  the  Inst  siage  before  the  consumption, 
1  This  is  doubtless,  impartially  speaking,  the  most  (economical 
L  »ray  of  taxing  the  subject :  the  charges  of  levying,  collecting 
I  uid  managing  the  excise  duties  being  considerably  less  in  pro- 
portion than  in  other  branches  of  the  revenue.  It  also  render* 
the  commodity  cheaper  to  the  consumer,  than  chaining  it 
with  customs  to  the  same  amount  would  do;  for  the  reason 
L  just  now  given,  becimse  generally  paid  in  a  much  later  stage 
I  of  it.     But,  at  the  same  time,  the  rigour  and  arbiirary  pro- 
l  ceedings   of  excise   laws  seem  hardly  compatible   with  the 
t  temjier  of  a  free  nation.      For  the  frauds  that  might  be  com- 
[  mittecl  in  this  branch  of  the  revenue,  unless  a  strict  watch  is 
I  kqil,  make  it  necessary,  wherever  it  is  established,  to  give  the 
L  officers  a  power  of  entering  and  searching  the  houses  of  such 
S  deal  in  exciseable  commodities,  at  any  hour  of  the  day,  and 
1  many  cases,  of  the  night  likewise.     And  the  proceedings 
I  in  case  of  transgressions  are  so  summary  and  sudden,  tliat  a 
"  man  may  be  convicted   in   two  days'  time  in  the  penally  of 
many  thousand   pounds   by  two  commissioners  or  justices  of 
[  519  ]   the  peace;  to  the  total  exclusion  of  the  trial  by  jury,  and  dis- 
regard of  the  common  law.     For  which  reason,  though   lord 
Clarendon  tells  us',  that  to  his  knowledge  the  earl  of  Bedford 
(who  was  mode  lord  treasurer  by  king  Charles  tlie  first,  lo 
oblige  his  parliament)  intended  to  have  set  up  the  excise  in 
England,  yet  it  never  made  a  part  in  that  unfortunate  prince's 
revenue;  being  first  introduced  on  the  model  of  tlie  Dutch 
prototype,  by  the  parliament  itself  ofler  it's  rupture  with  t)ie 
crown.     Yet  such  was  the  opinion  of  it's  general  unpopu- 
larity, that  when  in  16*2  "  aspersions  were  cast  by  malignant 
*'  persons  upon  the  house  of  commons,  that  they  intended 
"  to  introduce  excises,  tlie  house  for  it's  vindication  therein 
"  did  declare,  that  these  rumours  were  false  and  scandalous ; 
"  and  that  their  authors  should  l)e  apprehended  and  brought 
"  to  condign  punishment","   However  it's  origitial '  establish- 
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ment  was  in  1643,  and  il's  progress  was  gradual ;  being  at 
first  Inid  upon  those  persons  nnd  coiniiiodities  wliere  it  was 
supposed  tlie  liardsliip  would  be  least  perceivable,  viz.  the 
makers  and  vendors  of  beer,  ale,  cider,  and  perry*  ;  and  the 
royalists  at  Oxford  soon  followed  tlie  example  of  their 
brethren  at  Wesminster  by  imposing  a  similar  duty  ;  both 
sides  protesting  that  it  should  be  continued  no  longer  than  to 
the  end  of  the  war,  and  then  be  utterly  abolished'.  But  the 
parliament  at  Westminster  soon  after  imposed  it  on  llesh, 
wine,  tobacco,  sugar,  and  such  a  multitude  of  other  commo- 
dities, that  it  might  fairly  be  denominated  general :  in  pur- 
suance of  the  plan  laid  down  by  Mr.  Pymnie  {who  seems  to 
have  been  the  father  of  the  excise)  in  his  tetter  to  sir  John 
Hotham'",  signifying,  "  that  they  had  proeeeded  in  the  excise  [  320] 
"  to  many  particulars,  and  intended  to  go  on  fiirther ;  but 
"  that  it  would  be  necessary  to  use  the  people  lo  it  by  little 
"  and  little."  And  afterwards,  when  the  nation  had  been 
accustomed  to  it  for  a  series  of  years,  tlie  succeeiling  cham- 
pions of  liberty  boldly  nnd  openly  declared  '*  the  impost  of 
"  excise  to  be  the  most  easy  and  indiiTei-ent  levy  that  could  be 
*'  laid  upon  the  people " :"  and  accordingly  continued  it  dur- 
ing the  whole  usurpation.  Upon  king  Charles's  return,  it 
having  then  been  long  established,  and  it's  produce  well 
known,  some  part  of  it  was  given  to  the  crown  in  ISCar.!!. 
by  way  of  purcliase  (as  was  before  observed)  for  the  feodal 
tenures  and  other  oppressive  parts  of  the  hereditary  revenue. 
But,  from  it's  first  original  to  the  present  lime,  it's  very  name 
has  been  odious  to  the  people  of  England.  It  has  neverilie- 
iess  been  imposed  on  abundance  of  other  commodities  in  the 
reigns  of  king  William  III.  and  every  succeeding  prince,  to 
support  the  enormous  expences  occasioned  by  our  wars  on 

dsy  tiie   IiotiBc  resolicd    itself  in(o   a  furc  a  miatoke  of  tlie  printer  for  Mr. 

coiDmillw  lo  conuder  uf  raising  mo-  Pj^mme,  wlio  win  intenilnl   for  dim. 

niiy,  ill  consequence  of  which  ihe  ci.  eellor  of  the  eicheqiicr  under  Uie  ««rl 

eise   was  »fter».rd.   roted.      But  Mr.  rf  Bedford.      Lord  Clw.  Ii.7. 

Pryniie  wu  not  n  meailwi  of  psrliK-  ^  Com.  Jaurn.  IT  May  1643. 

ment  till  7  Nov. 1648;   ■nd  i>ublii>hed  '  Lord  Clar.  b.7. 

in   1654  ■'  A   proleilation  igiinst  die  '"  30  May  IG4J.      Dugdtle  of  the 

••  ill^l,     dctesUlile,     uid    oft     con.  (rouble*,  120. 

"  demned  tu  and  extortion  of  eicise  °  Ord.  14  Aug.1649.  c..;0.  Scolmtl. 

••  in  general."    It  it  probably  there-  72.     Stsl.l6S6,  c.19.     Scobeli.4£5. 


my  merchandizes  whatever. 
fWas  granted  to  king  Chark'^ 
Eto  his  two  immediate  sui  i  r 
K  statutes,  9  Ann.  c.  (i.  1  Gi.<< 
I  made  perpetual,  andmorif;:i 
[  customs  thus  imposed  b\  i 
I  two  books  of  rales,  set  forili 
signed  by  sir  HarbotlleGrii  i 

IS  in  Charles  the  secoml' 
one,  signed  by  sir  Spencer  < 
George  the  first;  to  whicli  i  ' 
made.  Aliens  pay  a  l^i  i 
jects,  which  is  what  i»  : 
ahen's  duty;  to  be  exenif 
cause  of  the  frequent  ^pH 
naturalization.  (15) 
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i  vary  considerable  branch  of  the  revenue  is 

I'  "rrcatcr  cheerfuhiess,  as,  instead  of  beiug    a  bur- 

f-   iiiiiiiifest   advantage  to  the   public.     I  mean  the 

I'l    iluly  for  the  carriage  of  letters.     As  we  have 

L-iiMil  of  the  excise  to  the  parliament  of  1643,  so 

■  I   [i>  iibserve,  that  this  useful  invention  owes  it's 

L-!itablisbnient  to  the  same  assembly.    It  is  true, 

|1  |)U5Cmasters  in  miicli  earlier  times :  but  I  appre- 

Luaincss  was  confined  to  the  furnishing  of  post- 

K»ns  who  were  desirous  to  travel  expeditiously, 

rilling  of  extraordinary  pacquets  upon  special 

[Cing  James  I.    originally    erected   a    post-office 

■ol  of  one  Matthew  do  Quester  or  de  I'Equester, 

Im'i^aiice  of  letters  to  and  from  foreign  parts ;  whicli 

■  nfterwards   claimed    by  lord    Stanhope  °,  but  was 

Uiwl  and    continued  to   William   Frizell    and    Thomas 

I  liy   king  Charles  I.,  J.D.  1632,    for   the  belter 

UfW  of  tbe  English   merclmuu  >*.     In   1635  the 

reeled  a  letter-oCice  for  England  and  Scotland, 

ftClJon  of  the  same  Thomas  Witberings,  and 

s  of  postage'';  but  this  extended  only  to  a 

cij'iij  roads,  the  times  of  carriage  were  uncer- 

ixi^tmasters  on   eadi    road   were  required  to 

nil   twih    horses  at  the  rate  of  2^ii.  a.  mile. 

■'I'rsedcd,  for  abuses  in  tlie  execution  of 

I'  10:  and  they  were  sequestered  into  ihe 

i;,ii:hy,  to  be  exercised  under  tbe  care 

l)iinci|ml  secretary  of  state'.     Oa 

\iir,  great  confusions  and  Inter- 

:-;oiied  iu   the   conduct  of  the 

lime  the  outline  of  the  present 

I  jjlan  seems  to  have  been  conceived 

lux,    who   was   appointed   attorney- 

^^ealth  aflerthe  murder  of  king  Charles. 

1  committee  in  161'2  for  considering  what 

.   upon  uiltuid  letters' ;  and  aflerwards  np- 

otcr  by  an  ordinance  of  both  houses',  in  the 

liich  office  be  first  established  u  tceeicl^  convey- 
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ance  of  letters  into  all  parts  of  the  nation  ° ;  tliereby  saving  to 
the  public  tlie  charge  of  maintaining  post-masters  to  the 
amount  of  7000/.  pei'  atmvm.  And,  his  own  emoluments 
being  probably  very  considerable,  the  common  council  of 
London  endeavoured  to  erect  another  post-office  in  opposition 
to  his;  till  checked  by  a  resolution  of  the  house  of  commons* 
declaring  that  the  office  of  post-master  is,  and  oiiglit  to  be,  ia'< 
the  sole  power  and  disposal  of  the  parliament.  This  office 
was  afterwards  farmed  by  one  Manley  in  1654',  But,  in 
1657,  a  regular  post-office  was  eret?led  by  the  authority  of 
the  Protector  and  his  parliament,  upon  nearly  the  same 
model  as  has  been  ever  since  adopted,  and  with  the  same 
rates  of  postage  as  continued  till  the  reign  of  queen  Anne^. 
After  the  restoration,  a  similar  office,  with  some  improvements, 
was  established  by  statute  12 Car.II.  c.35.  but  the  rates  of 
letters  were  altered,  and  some  farther  regulations  added  by  the 
Statutes  fl  Ann.  c.  10.  6  Geo.  I.  c.  21 .  26  Geo.  1 1,  c.  1 3. 5  Geo.  I II. 
c,25.&7Geo.III.c50.;  and  penalties  were  enacted,  in  order 
to  confine  the  carriage  of  letters  to  the  public  office  only,  ex- 
cept in  some  few  cases:  a  provision  which  is  absolutely 
£  323  ]  necessary  ;  for  nothing  but  an  exclusive  right  can  support  an 
office  of  this  sort :  many  rival  independent  offices  would  only 
serve  to  ruin  one  anotlier.  The  privilege  of  letters  coming 
free  of  postage,  to  and  from  members  of  parliament,  wag 
claimed  by  the  house  of  commons  in  1660,  when  the  first 
legal  settlement  of  tlie  present  post-office  was  made '  ;  but 
afterwards  dropped',  upon  a  private  assurance  Irom  the  crown 
that  this  privilege  should  be  allowed  the  members''.  And 
accordingly  a  warrant  was  constantly  issued  from  the  po9t> 
raaster-generid  ",  directing  the  allowance  thereof  to  the  extent 
of  two  ounces  in  weight ;  till  at  lengtli  it  was  expressly  c 
■firmed  by  statute  4  Geo.  III.  c.  24. ;  which  adds  many  new 
regulations,  rendered  necessary  by  the  great  abuses  crept 
into  the  practice  of  franking:  whereby  the  annual  amount  of 
franked  letters  had  gradually  increased,  from  23,600/.  in  the 
vcar  1715,  to  170,700/.  in  the  year  1763''.  There  cannot  be 
devised  a  more  eligible  method  tlinn  this,  of  raising  money 
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upon  Uie  subject ;  for  therein  both  the  goveniment  and  the 
people  find  a  mutual  benefit.  The  government  acquires  a 
large  revenue,  and  the  people  do  their  business  with  greater 
ease,  expedition,  and  cheapness,  than  they  would  be  able  to 
do  if  no  such  tax  {and  of  course  no  such  office)  existed.  (18) 

V.  A  FIFTH  branch  of  the  perpetual  revenue  consists  in 
the  stamp-duties,  which  are  a  tux  imposed  upon  all  parch- 
nient  and  paper,  whereon  any  legal  proceedings,  or  private 
instruments  of  almost  any  nature  whatsoever,  are  written  ;  and 
also  upon  licences  for  retailing  wines,  letting  horses  to  hire, 
and  for  certain  other  purposes :  and  upon  all  almanacks, 
newspapers,  advertisements,  cards,  dice,  and  pampldets  con- 
taining less  than  six  sheets  of  paper.  These  imposts  are  very 
various,  according  to  the  nature  of  the  thing  stamped,  rising 
regularly  from  a  penny  H)  ten  pounds.  This  is  also  a  tax, 
which,  though  in  some  instances  it  may  be  heavily  felt,  by 
greatly  increasing  the  expeuce  of  all  mercantile  a»  well  as 
legal  proceedings,  yet  (if  moderately  imposed)  is  of  service  to 
the  public  in  general,  by  authenticating  instruments,  and  ren-  i 
dering  it  much  more  difficult  than  formerly  to  forge  deeds  of 
any  standing ;  since,  as  the  officers  of  this  branch  of  the 
revenue  vary  their  stamps  frequently,  by  marks  pevcepdble  to 
none  but  themselves,  a  man  that  would  forge  a  deed  of  king 
William's  time  miiBt  know  and  be  able  to  counterfeit  the 
stamp  of  that  date  also.  In  France,  and  some  otiier  countries, 
the  duty  is  laid  on  the  contract  itscltj  not  on  the  instrument 
in  which  it  is  contained  ;  (as,  with  us  too,  besides  the  stomps 
on  the  indentures,  a  tax  is  laid  by  statute  8  Ann.  c.  9.  of  6d, 
in  the  pound  upon  every  apprentice-fee,  if  it  be  50/.  or  under  ; 
and  ]s.  in  the  pound,  if  it  be  a  greater  sum;)  but  this  tends 
to  draw  the  subject  into  a  thousand  nice  disquisitions  and  dis- 
putes concerning  the  nature  of  his  contract,  and  whether 
taxable  or  not ;  in  which  the  farmers  of  the  revenue  are  sure 
to  have  the  advantage '.  Our  general  method  answers  the 
purposes  of  the  state  as  well,  and  consults  the  ease  of  the  sub- 
ject much  better.  The  first  institution  of  the  stamp-duties 
was  by  statute  S'Sc  GW.^  M.c.  2  K  and  they  have  uoc^  in 
•  Sp.  ofL.  It.  liii.  C.9. 

(18)  The  net  revenue  derived  from  ihU  adinirabie  establishment  b  th* 
year  ending  5th  April  18S5,  amounted  to  l,4T9,DOOA 
z  t 
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I  u^ny  instances,   been   increased  to  ten   times  tlieir  original 

I  WDOUIlt.(19) 

VI.  A  SIXTH  branch  is  the  duty  upon  houses  and  windows. 
As  early  as  the  Conquest,  msntion  is  made  in  domesday  book  of 
fumage  or  fuage,  vulgarly  called  smoke  farthings  ;  which  were 
paid  by  custom  to  the  king  for  every  chimney  in  Uie  house. 
And  we  read  that  Edward  the  black  prince,  (soon  aiter  his 
successes  in  France,)  in  imitation  of  the  English  custom, 
imposed  a  tax  of  a  6orin  upon  every  hearth  in  liis  French 
dominions ^  But  the  firsi;  parliamentary  establishment  of  it 
in  England  was  by  statutes  J3  &  1*  Car.  II,  c.  10.  whereby  an 
hereditary  revetiue  of  2s.  for  every  hearth,  in  all  houses  pay- 
ing to  church  and  poor,  was  granted  to  tlie  king  lor  ever. 
And,  by  subsequent  statutes  for  tite  more  regular  assessment 
o(  this  tax,  the  constable  and  two  other  substantial  inhabi- 
tants of  the  parish,  to  be  uppointed  yearly,  (or  the  surveyor, 
appointed  by  the  crown,  togetlier  with  Much  constable  or 
other  public  officer,)  were,  once  ui  every  year,  empowered  to 
view  the  inside  of  every  liouse.io  the  parish.  Dut,  upon  the 
Revolution,  by  statute  1  W.  &  M.  st.  J.  c.  10.  heardi-money 
WHS  declared  to  be  "  not  only  a  great  oppression  to  the  poorer 
"  aort,  but  a  badge  of  slavery  upon  the  whole  [)eople,  expos- 
"  ing  every  man's  house  to  be  entered  into,  and  sesrclied  at 
**  pleasure,  by  persons  unknown  to  him;  and  tlierelbre  to 
"  erect  a  lasting  monume:it  of  their  majesties'  goodness  in 
"  every  house  in  the  kingdom,  the  duty  of  hearth-money  was 
"  taken  away  and  abolished."  TTiis  monument  of  goodness 
remains  among  us  to  thit:  d^y  :  but  the  prospect  of  it  was 
somewhat  darkened,  when  in  six  years  afterwui'ds  by  statute 
7  W.  III.  c.  IS.  a  tax  was  had  upon  all  houses  (except  collages) 

'  Mod.  Vd.  MJiU.  iKlii.  46^.    Sptln.  Gbtu.  lit.  Fuage. 

(IB)  The  stamp  duties  payable  on  proceedings  in  the  scTctal  eooru  of 
law  and  cqiiily,  as  well  as  in  th?  mlmirBltj  and  ectlosiasticnl  courti,  wen 
done  away  with  by  SG.4,  c.41.  The  net  produce  of  the  stamp  duties  in 
thcyeer  ending  April  Stb,  1B2S,  was  fi,so9,ll9i.  1  fear  our  system  of  itamp 
duties  even  now  is  not  juidy  entitled  to  tiic  pnuse  bestowed  on  it  in  the 
text  J  and  yet  it  is  very  much  improved  since  the  author's  dentb.  Ai  a 
single  instance  of  the  practiro!  diflictdcies  aticndiiif;  it,  1  would  rite  llic 
tommon  ease  o(  an  Instrument  which  Is  cither  a  lease  or  an  agreement  for 
a  lease ;  it  is  often  by  no  meant  easy  even  for  a  lawyer  to  s;iy  which,  and 
many  vexatious  and  expensive  nonsuiti  have  been  occanioncd  by  iminlen> 
tional  iniitakei  in  determining  oo  the  proper  stiiinp  to  lie  affiled. 
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of  Ss.  now  advanced  to  3s.  per  amwn^  aiid  a  tax  also  upon  all 
windows,  if  tbey  exceeded  nine,  in  audi  house.  Which  rates 
have  been  from  time  to  time*  varied,  being  now  extended 
to  all  windows  exceeding  six ;  and  |)ower  is  given  to  surveyors, 
appointed  by  the  crown,  to  inspect  the  outside  of  liouses,  and 
also  to  puss  through  ony  house  two  days  in  the  year,  into  any 
court  or  yard,  to  inspect  the  windows  there.  A  new  duty 
from  6rf.  to  Is.  in  the  pound  wa;;  also  imposed  by  statutes 
18  Geo.  III.  c.  26.  and  19  Geo.  III.  c.  59.  on  every  dwelling- 
house  inhabited,  together  with  th(  offices  and  gardens  there- 
with occupied ;  which  duty,  as  W2]|  as  the  former,  is  under 
the  direction  of  the  commissioners  of  the  land-tax.  (20) 

VJI.  The  seventh  branch  of  tlie  extraordinary  perpetud 
revenue,  is  a  duty  of  21s.  per  anr-it'ii  for  every  male  servant 
retained  or  employed  in  tiie  several  capacities  specifically 
mentioned  in  the  act  of  parliament,  and  which  almost  amount 
to  an  universality,  except  such  as  are  employed  in  hus- 
bandry, trade,  or  manufoctures.  This  was  imposed  by  sta- 
tute 17  Geo.  III.  c.  39.,  ameuded  by  19  Geo.  III.  c.  59.,  and 
is  under  the  management  of  the  commissioners  of  the  land 
and  window  tax.  (21) 

Vlll.  An  eighth  branch  is  the  duty  arising  from  licences 
to  hackney  coaches  and  chairs  in  London,  and  the  parts  adja- 
cent. In  1654',  two  hundred  hackney  coaches  were  allowed 
within  London,  Westminster,  and  six  miles  round,  under  the 
direction  of  the  court  of  alderinen'".  By  statute  13  &  1* 
Cm'.  II.  c.  3.  four  hundred  were  licensed;  and  the  money 
arising  thereby  was  applied  to  repairing  the  streets '.  This 
number  was  increased  to  seven  hundred  by  statute  5  W.  & 
M.  c.  22.,  and  the  duties  vested  in  the  crown  :  and  by  tlie 
statute  9  Ana.  c  23.  and  other  SLbsequent  statutes  for  their 


(30)  By  Kcvcrnl  Eubtequeat  tlatutei  th(«c  duties  have  been  ullereii,  in 
creMBil,  anii  ai  to  one  of  them,  the  window  tax,  Inttt-rly  decreased.  1 
sccmt  Dot  improbaUc  that  xbh  iast  tax,  under  a  coatinuation  orprosfierou 
circurastaaect,  may  be  eotirely  abolished. 

(91)  This  dutj  had  been  gradually  iDci'OBsed  by  Bcvcral  natuteK  comin 
dowu  to  the  52C1-3.;  by  lhe4G.4.c.ll.  it  wai  reduced  aDe-hsl£ 
z  3 
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government  J,  there  are  now  a  thousand  licensed  coachea 
ftod  four  hundred  chairs.  This  revenue  is  governed  by  com- 
missiouers  of  it's  own,  and  is,  in  Iruth,  a  benefit  to  the  sub- 
ject; as  the  expence  of  it  is  felt  by  no  individual,  and  it's 
t  3S6  ]  necessary  regulations  have  established  a  competent  jurisdiction,' 
whereby  a  very  refractory  race  of  men  may  be  Itept  in  some' 
tolerable  onler.  (22) 

t 
IX.  The  ninth  and  last  branch  of  the  king's  extraordinary 
perpetual  revenue  is  the  duty  upon  offices  and  pensions  ;  con- 
sisting in  an  annual  payment  of  Is.  in  the  pound  (over  and 
above  all  other  duties  ')  out  of  all  salaries,  fees,  and  penjul- 
sites,  of  offices  and  pensions  payable  by  the  crown,  exceeding 
the  value  of  100/.  per  annum.  This  highly  popular  taxation 
was  imposed  by  statute  31  Geo.  II.  c.  22.  and  is  under  the 
direction  of  the  commissioners  of  the  land-tax.  (23) 

The  clear  net  produce  of  these  several  branches  of  the 
revenue,  after  all  charges  of  collecUng  and  management  paid, 
amounts  at  present  annually  to  about  seven  millions  and 
three  quarters  sterling;  besides  more  than  two  millions  and  « 
quarter   raised  by  the  land   and  malt   tax.  (24')     How  these 


'lOAnn.  c.l9.SliB-  12  Geo.I,  c.lJ. 

CTOwnj  in    order    lo  pay    <l\t   inlemt 

7  G«.I1I.  cM.      10  Geo.  III.  c.  44. 

It  Iho  nite  of  three  /«-  cent,  on  one 

11   G«.IlI.c.24.    28.    ISG».III. 

million,    which    wa«    railed    for    dit. 

e.49. 

'  Fretioui  la  th»,   m  deduction    of 

italutei  7  Geo.  I.  M.  1.  ca7.  11  Geo  L 

6d.  in  tbv  pound  wag  charged  od  ill 

c.n,   and  iaGeo.1.  c.  2.      Thi.  tniL 

peniioDi  ind  ■□nuitie*,   and  all  uU- 

ri«,  fee*  and  wage*  of  all  oBlna  of 

fund,  U  not  conudend  ■>  any  put  ofll 

prdit  gnotsd  by  ot  derircd  from  the 

(he  nitiond  debt.                                      .^ 

(es)  See  Bum'i  Justice,  title.  Hackney  Coaches. 

(as)  .Solariea,  offices,  anJ  peniiont  are  now  sulked  to  three  duties,  those 
or  It.,  ed.,  and  1>.,  in  the  pound,  the  net  produce  of  whicli,  together  with 
a  diitf  of  U.  in  the  pound  on  personal  otaiei,  in  the  }ear  ending  5th 
April  1895,  wat  between  60,000/,  and  70,000/.  To  thc&e  heads  o(  the  re- 
venue muit  be  added  the  dutici  on  hones,  dogs,  carriBges.  and  armorial 
bearingi,  which,  with  some  of  the  preceding,  form  what  are  called  the 
■Hcued  taxes.  It  had  for  many  years  been  usual  to  raise  a  bdibII  part  of 
the  annuaisupplybv  means  of  a  lottery,  a  mclhoil  which  it  is  to  be  hop«I 
has  now  been  abandoned  for  ever  {Si'eVol.4.  p.168.  n.ll.)  Id  conGm. 
■tion  of  what  is  there  observed  as  to  the  little  value  of  the  lottery  as  a 
•ourcc  of  revenue,  it  may  be  stated  that  the  net  pruduee  of  it  in  the  year 
ending  April  5th,  lsa4,  was  only  34,809/.  3/.  od. 

(J«)  The  total  net  revenue  of  the  country  from  til  the  enumerated 
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immense  sums  are  appropriated,  is  next  to  be  considered. 
And  this  is,  first  and  principally,  to  the  pnynienl  of  the  in- 
terest of  the  national  debt. 

In  order  to  take  a  clear  and  comprehensive  view  of  the  na- 
ture of  tliis  national  debt,  it  must  first  be  premised,  that  after 
the  Revolution,  when  our  new  connections  with  Europe  intro- 
duced a  new  system  of  foreign  politics,  tlie  expenses  of  the 
nation,  not  only  in  settling  the  new  establishment,  but  in 
maintaining  long  wars,  as  principals,  on  the  continent  for  the 
security  of  the  Dutch  barrier,  reducing  the  French  monar- 
chy, settling  the  Spanish  succession,  supporting  the  house  of 
Austria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purposes,  increased  to  an  unusual  degree :  insomuch 
that  it  was  not  thought  advisable  to  raise  all  the  expenses  of 
any  one  year  by  taxes  to  be  levied  within  that  year,  lest  the 
unaccustomed  weight  of  them  should  create  murmurs  among 
the  people.  It  was  therefore  the  policy  of  the  times  to  anti- 
cipate the  revenues  of  their  posterity,  by  borrowing  immense 
sums  for  the  current  service  of  the  state,  and  to  lay  no  more 
taxes  upon  the  subject  than  would  suffice  to  pay  the  annual 
interest  of  the  sums  so  borrowed  :  by  this  means  converting 
the  principal  debt  into  a  new  species  of  property,  transferable  [  327  ] 
from  one  man  to  another,  at  any  time  and  in  any  cguantity; 
a  system  which  seems  to  have  had  it's  original  in  the  state  of 
Florence,  A.  D.  l^**:  which  government  then  owed  about 
60,000/.  sterling;  and  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  sum,  called  metaphorically  a 
mount,  or  ba>ii,  the  shares  whereof  were  transferable  like  our 
stocks,  with  interest  at  5  per  cent,  the  prices  varying  accord- 
ing to  the  exigencies  of  the  state'.  This  policy  of  the  Eng- 
lish parliament  laid  the  foundation  of  what  is  called  the 
national  debt :  for  a  few  long  annuities  created  in  the  reign  of 
Charles  II.  will  hardly  deserve  that  name.     And  the  example 

See    Mod.   Un.    Hist.  Siivi. 


sources  in  the  year  ending  5th  April  isas,  amonnted  to  49,129,152i.    The 
reduction  of  many  laxea  makes  ihe  sum  moch  smnller  thsn  in  preced- 
ing years;   at  tho   saine  time   that  the  ptt>ductiveneu   of  the   misting 
taxes  is  in  many  InttBncei  very  much  iocreoted. 
z  i 
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then  set  hriH  been  so  closely  followed  during  the  long  wai's  in 
the  reign  of  queen  Anne,  and  since,  thnt  the  capital  of  the 
national  debt  (funded  and  unfunded)  amounted  at  the  close  of 
the  session  in  June  1777,  to  about  nn  hundred  and  thirty-six 
niUlions:  to  pay  the  interest  of  which,  together  with  certain 
annuities  for  lives  and  years,  and  the  charges  of  management, 
amounting  annually  to  upwards  of  four  millions  and  three 
(juorters.  the  extraordinary  revenue  just  now  enumerated  (ex- 
cepting only  the  Innd-Uix  and  annual  malt-lax)  are  in  the  first 
place  mortgnged,  and  made  perpetual  by  parliament.  Per- 
petual, I  say  ;  but  still  redeemftble  by  the  same  authority  thnt 
imposed  them;  which,  if  it  at  any  time  can  payoff  the  capital, 
will  abolish  those  taxes  which  t:re  raised  to  discharge  the 
interest. 

By  this  means  llie  quantity  of  properly  in  the  kingdom  is 
greatly  increased  in  idea,  con^ipared  with  former  tinira  :  yet 
if  we  coolly  consider  it,  not  at  all  increased  in  reality.  We 
may  boost  of  large  fortunes,  and  quantities  of  money  in  the 
fnuds.  But  where  does  this  money  exist?  It  exists  only  in 
name,  in  paper,  in  public  fai:h,  in  parliamentary  security  : 
and  that  is  undoubtedly  sufficient  for  tlie  creditors  of  the  pul>- 
lic  to  rely  on.  But  then  what  is  the  pledge  which  the  public 
faith  has  pawned  for  the  security  of  these  debts  ?  The  land, 
the  traiie,  and  the  personal  indastry  of  the  subject;  from 
which  the  money  must  arise  tliat  supplies  the  several  taxes. 
In  these,  therefore,  and  these  only,  the  property  of  the  public  . 
[  328  ]  creditors  does  really  and  intrinsically  exial :  and  of  course  the 
land,  the  trade,  and  the  personal  industry  of  indivitiuais,  nre 
diminish^  in  their  true  value  just  so  much  as  they  are  pledged 
to  answer.  If  A.'a  income  amounts  to  100/.  per  annum  ,■  and 
he  is  so  far  indebted  to  B.,  tliat  he  pays  him  SO/,  per  anttum 
for  his  interest ;  one  half  of  the  value  of  A.'s  property  is 
transferred  to  B.  the  creditor.  The  cre<litor's  property  exists 
in  the  demand  which  he  has  upon  the  debtor,  and  no  where 
else;  and  the  debtor  is  only  a  trustee  to  his  creditor  for  one 
half  of  the  value  of  his  incomi.-.  In  short,  tlie  property  of  a 
■  creditor  of  the  public  consists  in  a  certain  portion  of  tlie  na- 
tional taxes  ;  by  how  ntudi  tliereforc  he  is  the  richer,  by  so 
mnch  the  nation,  which  pays  these  taxes,  is"  the  poorer. 
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The  only  ndvantage  that  can  result  to  a  nation  from  pub- 
lic debts,  is  the  increase  of  circulation  by  multiplying  the  cash 
of  (lie  kingdom,  and  creating  n  new  species  of  currency, 
assignable  at  any  time  and  in  any  quantity ;  nlways  therefore 
ready  to  be  employed  in  any  beneficial  undertaking,  by 
means  of  this  it's  transferable  quality:  and  yet  producing 
some  profit  even  when  it  lies  idle  and  unemployed.  A  certain 
proportion  of  debt  seems  therefore  to  be  highly  useful  to  a 
trailing  people :  but  what  that  proportion  is,  it  is  not  for  me 
to  determine.  Thus  much  is  indisputably  certain,  that  the 
present  magnitude  of  our  national  incumbrances  very  far  ex- 
ceeds all  calculations  of  commercial  benefit,  and  is  productive 
of  the  greatest  inconveniences.  For,  first,  the  enormous  taxes, 
that  are  raised  upon  the  necessaries  of  life  for  the  payment  of 
the  interest  of  this  debt,  are  a  hurt  both  to  trade  and  maim- 
tkclures,  by  raising  the  price  ns  well  of  the  artificer's  subsist- 
ence as  of  the  raw  material,  and,  of  course,  in  a  much  greater 
propordon,  tlie  price  of  the  commodity  itself.  Nay,  the  very 
increase  of  paper  circulation  itself,  when  extende<I  beyond 
what  is  requisite  for  commerce  or  foreign  exchange,  has  a 
natural  tendency  to  increase  the  price  of  provisions  sts  well  as 
of  rU  other  merchandize.  For,  as  it's  eflfect  is  to  multiply 
the  cash  of  tlie  kingdom,  and  this  to  such  an  extent  that  much 
must  remain  unemployed,  that  cash  {which  is  the  universal 
measure  of  the  respective  values  of  all  other  commodities)  [  329  ] 
must  necessarily  sink  in  it's  own  value  "■,  and  every  thing  grow 
comparatively  dearer.  Sectmdly,  if  part  of  tJiis  debt  be 
owing  to  foreigners,  either  tliey  draw  out  of  the  kingdom 
annually  a  considerable  quantity  of  specie  for  the  interest ;  or 
else  it  is  made  an  argument  to  grant  them  unrecisonable  pri- 
vileges, in  order  to  induce  them  to  reside  here.  Thirdly,  if 
the  whole  be  owing  to  subjects  only,  it  is  then  charging  the 
active  and  industrious  subject,  who  pays  his  share  of  the  taxes, 
to  maintain  tlie  indolent  and  idle  cretlitor  who  receives  them; 
Lastly,  and  principally,  it  weakens  the  internal  strength  of  a 
state,  by  anticipating  those  resources  which  should  be  reserved 
to  defend  it  in  case  of  necessity.  The  interest  we  now  pay 
for  our  debts  would  be  nearly  suflficienl  to  maintain  any  war. 
that  any  national  motiveoi  could  retiuire.  And  if  our  ancestors 
in  king  William's   time  had  annually  paid,  so  long  as  iheif 

'"  S™  pag.'  276. 
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td,  eren  a  less  snm  tbm  «re  now  ummUf  wnse 
upoa  ihcir  aooounU,  the;-  would  in  tbe  time  of  «xr  bavc  borne 
no  gralxr  bordens  than  ibey  hare  bequeatbed  to  and  settled 
upoD  tbeir  poMerity  in  tiine  of  peanx,  and  migfat  bs*c  been 
eased  the  inttaot  the  exigence  wa&  over. 


Thz  respectiTe  produces  of  the  sereral  taxes  be&re 
tioned  were  ori^allr  separate  and  distinct  funds  ;  being  k- 
curities  for  the  sums  advanced  on  each  sereral  lax,  and  far 
them  only.  Bat  at  last  it  became  necessary,  in  order  to  sTOtd 
coofiuion,  ■•  they  multiplied  yearly,  to  reduce  the  number 
of  tbeae  aeparBte  funds,  by  uniting  and  blending  them  K^e- 
ther;  inpendding  tbe  &ilb  of  parliament  for  the  general  se~ 
cnrity  of  the  whole.  So  that  there  are  now  only  three  capi- 
tal funda  of  any  account,  tbe  aggregate  fund,  and  the  gewral 
fund,  so  called  from  such  union  and  addition ;  and  the  South 
Sea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  interest  of  such  part  of  the  national  debt  as  was  advanced 
by  that  company  and  its  annuitants.  Whereby  the  separate 
funds,  which  were  thus  united,  are  become  mutual  securities 
for  each  other  ;  and  the  whole  produce  of  diem,  thus  aggre- 
gated, liable  to  pay  such  interest  or  annuities  as  were  for- 
[  350  }  mcrly  charged  upon  each  distinct  fund;  the  faith  of  the 
legislature  being  moreover  engaged  to  supply  any  casual 
deficiences.  (25) 


m 


The  customs,  excises,  and  other  taxes,  which  are  to  support 
these  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  consumptions,  must  necessarily  be  of  a  very  uncer- 
tain amount :  but  tliough  some  of  them  have  provwl  unpro- 
ductive, and  others  deficient,  the  sum  total  hath  alwnys  been 
considerably  more  than  was  sufficient  lo  answer  the  charge 
upon  llicm.  The  surpluses,  therefore,  of  the  three  great  na- 
tional funds,  the  aggregate,  general,  and  South  Sea  funds,  over 
and  above  the  interest  and  annuities  chatted  upon  them,  are 


(85)  These  three  fundi  were  united  together  in  the  conEolidBted  fund 
by  the  STG.3.  c,I3,;  nnd  by  ihe  5^0.3.  c.9fl„  the  conMJidaled  fundere- 
^lecilvelj' of  Great  Britiun  nnd  Irelnncl  were  united  into  one,  and  chnrgcd 
''"     '"'        'r  with  the  wholeoribeinierr^I  oriheconiolidsted  natioDnl 
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dirccteti  by  statute  3Geo.  I.  c.  7.  to  be  carried  together,  and 
to  attend  the  disposition  of  parliament ;  and  are  usuqUj  de- 
nominated the  smh'iig  fund,  because  originally  destined  to  sink 
and  lower  the  national  debt.  To  this  have  been  since  added 
many  otiier  entire  duties,  granted  in  subsequent  years :  and 
the  annual  interest  of  the  sums  borrowed  on  their  respective 
credits  is  charged  on  and  payable  out  of  the  produce  of  the 
sinking  fund.  However,  the  neat  surpluses  and  savings,  after 
all  deductions  paid,  amount  anually  to  a  very  considerable 
sum.  For  as  the  interest  on  the  national  debt  has  been  at 
several  times  reduced,  (by  tlie  consent  of  the  proprietors,  who 
had  their  option  either  to  lower  their  interest  or  be  paid  their 
principal,)  the  savings  from  tlie  appropriated  revenues  came  at 
length  to  be  extremely  large.  This  sinking  fund  is  the  last 
resort  of  the  nation :  its  only  domestic  resource,  on  which 
must  chiefly  depend  all  the  hopes  we  can  entertain  of 
ever  discharging  or  moderating  our  incumbrances.  And 
therefore  the  prudent  and  steady  application  of  the  large 
sums  now  arising  from  this  fund,  is  a  point  of  the  ut- 
most importance,  and  well  worthy  the  serious  attention  of 
parliament;  which  was  thereby  enabled,  in  the  year  1765, 
to  reduce  above  two  millions  sterling  of  the  public  debt : 
and  several  additional  millions  in  several  succeeding 
years. 

But,  before  any  part  of  the  aggregate  fund  (the  surpluses 
whereof  are  one  of  the  chief  ingredients  that  form  the  sinking 
fund)  can  be  applied  to  diminish  the  principal  of  the  public  i 
debt,  it  stands  mortgaged  by  parliament  to  raise  an  annual 
sum  for  the  maintenance  of  the  king's  household  and  the  civil 
list.  For  this  purpose,  in  the  late  reign,  the  produce  of  cer- 
tain branches  of  the  excise  and  customsj  the  post-office,  the 
duty  on  wine  licences,  the  revenues  of  the  remaining  crown 
lands,  the  profits  arising  from  courts  of  justice,  (which  articles 
include  all  the  hereditary  revenues  of  the  crown,)  and  also  a 
clear  annuity  of  120,000/.  in  money,  were  settled  on  the 
king  for  life,  for  the  support  of  his  majesty's  household,  and 
the  honour  end  dignity  of  the  crown.  And  as  the  amount 
of  the^  several  branches  was  uncertain,  (though  in  the  last 
reign  they  were  computed  to  have  sometimes  raised  almost  a 
million,)  if  they  did  not  arise  annually  to  800,000/.  the  par- 
liament engaged  to  make  up  the  deficiency.     But  his  present 
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msjesqr  hsTing,  soon  sSter  hU  accession,  spoil tnneooslir  signi- 
fied his  consent,  thst  his  own  hereditary  rerennes  might  be»> 
disposed  of  as  might  best  conduce  to  the  utility  and  satis&c- 
tion  of  the  pubhc ;  and  having  gracioasly  accepted  the  limited 
sum  of  800,00(V.  prr  annum  for  tile  supixwt  of  his  ci*il  list ; 
the  said  hereditary  and  olhei  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 
was  charged  "  with  the  payment  of  the  whole  annuitj-  to  the 
crown  of  S00,00O/.  which,  l>eing  found  insuflicient,  was  in- 
creased in  1777  to  900,000/.  yw  anntim.  Hereby  the  reve- 
nues themselves,  l)eing  put  nnder  the  same  care  and  manage- 
ment as  the  other  branches  of  the  public  patrimony,  produce 
more,  and  are  better  col  Iecte«i  than  heretofore;  and  the  pubhc 
is  still  a  gainer  of  near  100,000/.  per  anmtmhy  this  tUsinte- 
rested  conduct  of  his  majeslj-.  The  ci^il  list,  thus  hquidated, 
together  with  the  four  millions  and  three  quarters,  interest  of 
the  national  debt,  and  more  than  two  millions  produced  from 
the  sinking  fund,  make  upthe  seren  millions  and  three  quarters 
per  anntim,  neat  money,  which  were  before  stated  to  be  the 
annual  produce  of  our  perpftual  taxes  ;  besides  the  immense, 
though  uncertain,  sums  arising  from  the  animal  taxes  on  land 
[  332  ]  and  malt,  but  which,  at  an  average,  may  be  calculated  at  more 
than  two  millions  and  a  quarter  ;  and,  added  to  the  preceding 
sum,  make  tJie  clear  produce  of  the  taxes,  (exclusive  of  the 
charge  of  collecting)  which  are  raised  yearly  on  the  people  of 
thaoountry,  amotint  to  about  ten  millions  sterling.  m 

tl 

Thx  expenses  defrayed  by  the  civil  list  are  those  that  in 
any  shape  relate  to  civil  government ;  as  the  expenses  of  the 
royal  household  ;    the  revenues  allotted  to  tlie  judges,  pre- 

Evious  lo  the  year  1 758 ;  all  salaries  to  officers  of  stale,  an<I 
every  of  the  king's  servants  ;  the  appointments  to  foreign  em- 
bassadors; the  maintenance  of  the  queen  and  royal  family; 
the  king's  private  expenses,  or  privy  purse;  and  other  very 
numeroits  outgoings,  as  secret  ser\-ice  money,  pensions,  and 
other  bounties  :  which  sometimes  have  so  far  exceeded  the  re- 
venues appointed  (or  that  purpose,  that  application  has  been 
madi-  to  parliament  to  discbarge  the  debts  contracted  on  tlie 
civil  list;  as  particularly  in  1724,  when  one  million"  was 
granted  for  that  purpose  by  die  statute  1 1  Geo.  I.  c.  1 7.,  and 
in  1769  and  1777,  when  half  a  million  and  6(X),OO0A  were 
■  Alt.  iGw.IIf  r.l  ^  Snpi 
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appropriated  to  the  like  uses,  by  the  statutes  9  Geo.  III.  c.  34. 
and  17  Geo.  III.  c.  47. 

The  civil  list  is  indeed  proper!}'  the  wliole  of  Uie  bing's 
revenue  in  bis  own  distinct  capacity ;  tlie  rest  being  rather 
the  revenue  of  the  public,  or  it's  creditort;,  tliough  collected 
and  distributed  again,  in  the  name  and  by  the  officers  of  the 
crown :  it  now  standing  in  the  same  place  as  the  hereditary 
income  did  formerly ;  and,  as  tlmt  had  gradually  diminished, 
the  parliainentary  appointments  have  increased.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
600,000/.  a  year°  ;  that  of  king  (Charles  I.  was ''  800,000/.  and 
the  revenue  voted  for  king  Charles  II.  was''  1,200,000/. 
though  complaints  were  made  (in  the  first  years  at  least)  that 
it  did  not  amount  to  so  much  '.  But  it  must  be  observed, 
that  under  these  sums  were  included  all  manner  of  public 
expenses;  among  which  lord  Clarendon  in  his  speech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times  I!  ^^^  1 
more  than  before  tlie  former  troubles  *.  The  same  revenue, 
subject  lo  the  same  charges,  was  settled  on  king  James  II. ' ; 
but  by  the  increase  of  trade,  and  more  frugal  mnuagement, 
it  amounted  on  an  average  to  a  million  and  a  half  pet-  anjmm, 
(besides  other  additional  customs,  granted  by  parliament  u, 
which  produced  an  annual  revenue  of  *00,000/,)  out  of  which 
his  fleet  and  army  were  maintained  at  the  yearly  expense  of  " 
1,100,000/.  After  (he  Revolution,  when  the  parliament  took 
into  it's  own  hands  tlie  annual  support  of  the  forces  both 
maritime  and  military,  a  civil  list  revenue  was  settled  on  the 
new  king  and  queen,  amounting,  with  the  hereditary  duties, 
lo  700,000/.  per  annum  * ;  and  the  same  was  continued  to 
queen  Anne  and  king  George  I.  '  Thai  of  king  George  II. 
we  have  seen,  was  nominally  augmented  to  '  800,000/.  and 
in  fiict  was  considerably  more :  and  tlmt  of  his  present 
lUBJesty  is  avowedly  increased  to  the  limited  sum  of  900,000/. 
And,  upon  the  wliole,  it  is  doubtless  much  belter  for  the  crown» 


"   Ijird  Clar.  coatini»tion,  163.  "  Oid.  c3  &  4. 

'  Com.  Journ.  4  Sep.  IGeO.  ■  Com.  J<HU'n.  IHar.  80M>r.l6S8. 

■'  Ibid.  '  lUd.  HMu-.ITOl. 

'  Ibid.  4JiiD.  16G3.  LordClir.lGJ.  '  iWJ.  ITM.r.lTOl.  U  Au^.tTH. 

'  LonlClv.165.  '  Slul.  IGeo.II.  C.I. 

'  Slat.  1  Jk.II.  c.l. 
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and  also  for  the  people,  to  have  the  revenue  settled  upon  the 
modern  footing  rather  than  the    antient.      For    the    crown, 
Kcause  it  is  more  certain,  and  collected  nilh   greater  ease ; 
or  the  people,  because  tliey  are  now  delivered  from  the  feodal 
hardships  and  other  odious  branches  of  tlie  prerogative.    And 
though  complaints  have  sometimes  been  made  of  the  increase 
of  the  civil   list,  yet   if  we  consider  the  sums  that  have  been 
brnierly  granted,  the  limited  extent  under  which  it  is  now 
established,  the  revenues  and  prerogatives  given  up  in  lieu  of 
t  by  the  crown,  the  numerous  branches  of  the  present  royal 
amiJy,  and  (above  all)  the  diminution  of  the  value  of  money 
compared  with  what  it  was   worth    in  the   last  century,  we 
[nust  acknowledge  these  complaints  to  be  void  of  any  rational 
bundation,  and  that  it  is  impossible  to  support  that  dignity, 
which  akingof  Great  Britain  should  maintain,  with  aa  income  in 
my  degree  less  than  what  is  now  established  by  parliament.  (26) 

hii  life;  and  by  the  same  stBlute  a  revenue  ofsSO.OOO/.  in  England,  and 
307,000/.  in  Ireland  is  granted  to  his  majesty  for  hit  life.    Tlic  same  act 
proiides,  that  whenever  the  chargea  on  (he  civil  list  in  any  one  year  shall 
e;iceed  the  sum  of  l,07o,000/..  an  account  of  (he  came  and  particulars 

tiy  a  schedule  to  thii  act  thus  divided  and  proportioned. 

1 

mCU». 
ad    — 

3d    — 
4th  — 

7th    — 
Bth   — 

His  Mnjeety'i  privy  purse      -            -            - 
Allowances  to  the  lordchancellor.judgcs,  andl 
ffleaker  of  the  house  of  commons          -         / 
Salaries,*.:,  of  His  Majesij's  ambassadors  and  ^ 

aioni  to  reured  ambassadors  and  ministers      S 
Expencei  (except   Ealaries)  of  HU   Mnjealy'i-i 

horse,  master  of  the  robes,  and  survevor-cc-  1 

neral  of  works             .            .            1           -^ 

Balariei  in  the  above  deparlmenls 

Pennons  limited  by  the  ocl  99G.3.  c.S9. 

Sdariet  to  certain  officen  of  state,  and  va-  1 

nous  other  ullowanccs           ■            -             / 

and  chancellor  of  the  exchequer            -         / 

eoyxw 
SI6,950 

W9fiOO 

HO.TOO 
95.000 
41,300 

I3.8V3 

acpooo 

8*6,191 

k 

* 
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This  finishes  our  enquiries  into  the  fiscal  prerogatives  of 
the  king;  or  his  revenue,  both  ordinary  and  extraordinary. 
We  have  therefore  now  chalked  out  all  the  principal  oitthnes 
of  this  vast  title  of  the  law,  the  supreme  executive  magistrate, 
or  the  king's  majesty,  considered  in  his  several  capacities  and 
points  of  view.  But,  before  we  entirely  dismiss  this  subject,  it 
may  not  be  improper  to  take  a  short  comparative  review  of  the 
power  of  the  executive  magistrate,  or  prerogative  of  the  crown, 
as  it  stood  in  former  days,  and  as  it  stands  at  present.  And 
we  cannot  but  observe,  that  most  of  the  laws  for  ascertaining, 
limiting,  and  restraining  this  prerogative  liave  been  made 
within  the  compass  of  little  more  than  a  century  past ;  from 
the  petition  of  right  in  3  Car.  1 .  to  the  present  time.  So  that 
the  powers  of  the  crown  are  now  to  all  oppearance  greatly 
curtailed  and  diminished  since  the  reign  of  king  James  the 
first ;  particularly  by  the  abolition  of  the  star-chamber  and 
high  commission  courts  in  the  reign  of  Charles  tlie  first,  and 
by  the  disclaiming  of  martial  law,  and  the  power  of  levying 
taxes  on  the  subject  by  the  same  prince ;  by  the  disuse  of 
forest  laws  for  a  century  past ;  and  by  the  many  excellent 
provisions  enacted  under  Charles  die  second  ;  especially  the 
abolition  of  military  tenures,  purveyance  and  pre-emption ; 
the  habeas  corpus  act ;  ond  the  act  to  prevent  the  discontinu- 
ance of  parliaments  for  above  three  years ;  and,  since  the 
revolution,  by  the  strong  and  emphatical  words  in  which  our 
liberties  are  asserted  in  the  bill  of  rights,  and  act  of  settle- 
ment; by  the  act  for  triennial,  since  turned  into  septennial, 
elections ;  by  the  exclusion  of  certain  officers  fix>m  the  house 
of  commons ;  by  rendering  the  seats  of  the  judges  perma- 
nent, and  their  salaries  liberal  and  independent ;  and  by  re- 
straining the  king's  pardon  from  obstructing  parliamentary 
impeachments.  Besides  all  this,  if  we  consider 'how  the 
crown  is  impoverished  and  stripped  of  all  it's  antient  revenues, 
so  thot  it  must  greatly  rely  on  the  liberality  of  parliament  for 
it's  necessary  support  and  maintenance,  we  may  perhaps  be 
led  to  think,  that  the  balance  is  inclined  pretty  strongly  to  the 
popular  scale,  and  that  the  executive  magistrate  has  neither 
independence  nor  power  enough  left  to  form  that  check  upon 
the  lords  and  commons,  which  the  founders  of  our  consti- 
tution intended. 
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But,  on  tlie  other  hand.  It  b  to  be  considered,  that  every 
prince,  in  the  first  parliament  after  bis  nccession,  lias  by  long 
usage  a  truly  royal  addition  to  his  liereditary  i-evenue  settled 
upon  him  for  his  life ;  and  has  never  any  occa$ion  to  apply  to 
parliament  for  supplies,  but  upon  some  public  necessity  of  tlie 
whole  realm.  This  restores  to  him  that  constitutional  imle- 
pendence,  which  at  his  first  accession  seems,  it  must  be  owued, 
to  be  wanting.  And  then,  with  regard  to  power,  we  may 
find  perhaps  that  the  hands  of  government  are  at  least  suffi- 
ciently sirengthenetl ;  and  that  an  English  monarcliy  is  now 
in  no  danger  of  being  overborne  by  either  the  nobility  or  tlie 
people.  The  instruments  oi'  power  are  not  perhaps  so  open 
aiid  avowed  as  tiiey  formerly  were,  and  therefore  are  the  less 
liable  to  jealous  and  invidious  rellections ;  but  they  are  not 
the  weaker  upon  tliat  account.  In  short,  our  national  debt  and 
taxes  (besides  the  inconveniences  before  mentioned]  have  also 
m  their  natural  consequences  thrown  such  a  weight  of  power 
into  the  executive  scale  of  government,  ns  we  cannot  think 
was  intended  by  our  patriot  ancestors,  who  gloriously  strug- 
gled for  tlie  abolition  of  the  tlien  formidable  parts  of  the 
prerogative,  and  by  an  unaccountable  want  of  foresight  esta- 
blished this  system  in  their  htead.  The  entire  collection  and 
management  of  so  vaet  a  revenue,  being  placed  in  llie  hands 
of  the  crown,  have  given  rise  to  such  a  multitude  of  new 
officers  created  by  and  removable  at  the  royal  pleasure,  that 
they  have  exteiuled  the  influence  of  government  to  every 
corner  of  the  nation.  Witness  the  commissioners,  and  the 
multitude  of  dependants  on  the  customs,  in  ever}'  port  of  tlie 
kingdom;  tbe  commissioners  of  excise,  and  their  numerous 
subalterns,  in  every  inland  district ;  the  post-masters,  and  their 
servants,  planted  in  every  town,  and  upon  every  public  road  ; 
the  commissioners  of  the  stamps,  and  tlieir  distributors,  which 
are  full  as  scattered  and  full  as  numerous;  the  officers  of  liie 
salt  duty,  wbtch,  though  a  species  of  excise,  and  conducted 
in  the  same  manner,  are  yet  made  a  distinct  corps  from  tlie 
ordinaiy  managers  of  tliat  revenue  ;  the  surveyors  of  houses 
and  windows ;  the  receivers  of  the  bnd-Uix ;  the  managers  of 
loti£ries ;  and  the  commissioners  of  liuckney-coaches ;  all  which 
are  either  mediately  or  immediately  appointed  by  the  crown, 
and  removable  at  pleasure  without  any  reason  assigned :  these, 
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it  requires  but  little  penetration  to  see,  must  give  tlial  power, 
on  which  they  depend  for  subsistence,  an  influence  most 
amazingly  extensive.  To  this  may  lie  added  the  frequent 
opportunities  of  conferring  particular  obligations,  by  prefer- 
ence in  lonns,  subscriptions,  tickets,  remittances,  and  other 
money  transactions,  which  will  greatly  increase  this  influence ; 
and  that  over  those  persons  whose  attachment,  on  account  of 
their  wealth,  is  frequently  the  most  desirable.  AH  this  is  the 
natural,  though  perhaps  the  unforeseen  consequence  of  erect- 
ing our  funds  of  credit,  and  to  support  them  establishing  our 
present  perpetual  taxes  :  the  whole  of  which  is  entirely  new 
since  the  restoration  in  1660;  and  by  far  the  greatest  part 
since  the  revolution  in  1 688.  And  the  same  may  be  said  with 
regard  to  the  officers  in  our  numerous  army,  and  the  places 
which  the  army  has  created.  All  wliich  put  together,  give 
the  executive  power  so  persuasive  an  energy  with  respect  to 
the  persons  themselves,  and  so  prevailing  an  interest  with 
their  friends  and  families,  as  will  amply  make  amends  for  the 
loss  of  external  prerogative. 

But,  though  this  profusion  of  offices  should  have  no  effect 
on  individuals,  there  is  still  another  newly-acquired  branch 
of  power ;  and  that  is,  not  the  influence  only,  but  the  force  of 
a  disciplined  army:  pnJd  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown  :  raised  by  the  crown,  officered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  on 
foot,  it  is  true,  only  frotn  year  to  year,  and  that  by  the  power 
of  parliament :  but  during  that  year  they  must,  by  the  nature 
of  our  constitution,  if  raised  at  all,  be  at  the  absolute  disposal 
of  the  crown.  And  there  need  but  few  words  to  demonstrate 
how  great  a  trust  is  thereby  reposed  in  the  prince  by  hia  peo- 
ple ;  a  trust  that  is  more  than  equivalent  to  a  thousand  little  ' 
troublesome  prerogatives. 

Add  to  all  this,  that  besides  the  civil  list,  the  immense 
revenue  of  almost  seven  millions  sterling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  sinking 
fund,  is  first  deposited  in  the  royal  exchequer,  and  thence 
issued  out  to  the  respective  offices  of  payment.  This  revenue  [  337  ] 
the  people  can  never  refuse  to  raise,  because  it  is  made  per- 
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petual  by  act  of  parliameot :  which  also,  when  well  considered, 
will  appear  to  be  a  trust  of  great  delicacy  and  high  importance. 

Upon  the  whole,  therefore,  I  think  it  is  clear,  that,  what- 
ever may  have  become  of  the  nominal,  the  real  power  of  the 
crown  has  not  been  too  far  weakened  by  any  transactions  in 
the  last  century.  Mucli  is  indeed  given  up ;  but  much  is  also 
acquired.  The  stern  commands  of  prerogative  have  yielded 
to  the  milder  voice  of  in6uence :  the  slavish  and  exploded 
doctrine  of  non-resistance  has  given  way  to  a  military  esta- 
blishment by  law  :  and  to  the  disuse  of  parliament  has  suc- 
ceeded a  parliamentary  trust  of  an  immense  perpetual  revenue. 
When,  indeed,  by  tlie  fi-ee  operation  of  the  sinking  fund, 
our  national  debts  shall  be  lessened ;  when  the  posture  of 
foreign  affairs,  and  the  universal  introduction  of  a  well-planned 
and  national  militia,  will  suffer  our  formidable  army  to  be 
thinned  and  regulated  ;  and  when  (in  consequence  of  all]  our 
taxes  shall  be  gradually  reduced  ;  this  adventitious  power  of 
the  crown  will  slowly  and  imperceptibly  dimmish,  as  it  slowly 
and  imperceptibly  rose.  But  till  that  shall  happen,  it  will 
be  our  special  duty,  as  good  subjects  and  gotxl  Englishmen, 
to  reverence  the  crown,  and  yet  guard  against  corrupt  and 
servile  influence  from  those  who  are  intrusted  with  it's  autho- 
rity ;  to  be  loyal,  yet  free ;  obedient,  and  yet  independent ; 
and,  above  every  thing,  to  hope  that  we  may  long,  very  long, 
continue  to  be  governed  by  a  sovereign,  who,  in  all  those 
public  acts  that  have  personally  proceeded  from  himself,  hath 
manifested  the  highest  veneration  for  the  free  constitution  of 
Britain ;  hath  already  in  more  than  one  instance  remarkably 
strengthened  it's  outworks ;  and  will  therefore  never  harbour 
a  thought,  or  adopt  a  persuasion,  in  any  the  remotest  degree 
■detrimental  to  public  liberty. 
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CHAPTEE    THE    NINTH. 
OF    SUBORDINATE    MAGISTRATES. 


TN  a  former  chapter  of  these  Commentaries,*  we  distin- 
guished rangislrates  into  two  kinds ;  supreme,  or  those  in 
whom  the  sovereign  power  of  the  state  resides  ;  and  subor- 
dinnte,  or  those  who  act  in  an  inferior  secondary  sphere.  We 
have  hitherto  considered  tlie  former  kind  only ;  namely,  the 
supreme  legislative  power  of  parliament,  and  the  supreme 
executive  power,  which  is  ihe  king :  and  are  now  to  proceed 
to  inquire  into  the  rights  and  duties  of  the  principal  subor- 
dinate magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  da- 
ties  of  his  majesty's  great  oiBcers  of  state,  the  lord  treasurer, 
lord  chamberlain,  the  principai  secretaries,  or  the  like ;  be- 
cause I  do  not  know  that  they  are  in  that  capacity  in  any 
consi<lerable  degree  the  object  of  our  laws,  or  have  any  very 
important  share  of  magistracy  conferred  upon  them  ;  except 
that  the  secretaries  of  state  are  allowed  the  power  of  commit- 
ment in  order  to  bring  offentiers  to  trial  *.  Neither  shall  I 
here  treat  of  the  office  and  authority  of  the  lord  chancellor, 
or  the  other  judges  of  the  superior  courts  of  justice ;  because 
they  will  find  a  more  proper  place  in  the  third  part  of  these 
Commentaries.  Nor  shall  I  enter  into  any  minute  disquisitions, 
with  regard  to  the  rights  and  dignities  of  mayors  and  alder- 
men, or  other  magistrates  of  particular  corporations  :  because  [  339  ] 
these  are  mere  private  and  strictly  municipal  rights,  depend- 
ing entirely  upon  the  domestic  constitution  of  their  respec- 
tive franchises.  But  the  magistrates  and  officers,  whose  rights 
and  duties  it  will  be  proper  in   this  chapter  to  consider,  are 
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such  as  are  generally  in  use,  and  have  a  jurisdiction  oiid 
Duthority  dispersedly  throughout  the  Jiingdom ;  which  are 
principally  sheriffs ;  coroners ;  justices  of  die  jieace ;  con- 
stables ;  surveyors  of  highways ;  and  overseers  of  the  poor ; 
in  treating  of  all  which  I  shall  enquire  into,  first,  their 
andquity  and  original ;  iie>Lt,  the  manner  in  which  they  are 
appointed  and  may  be  renjoved ;  and  lastly,  their  rights  and 
duties.     And  first  of  sheriflTs.  .  _ 


I,  The  sheriff  is  an  officer  of  very  great  antiquity  in  this 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
fcipe  jepefa,  the  reeve,  bailiff,  or  officer  of  the  shire.  He 
is  called  in  Latin  vice-comes,  as  being  the  deputy  of  the  earl 
or  conies, ■  to  whom  the  custody  of  the  shire  is  said  to  have 
been  committed  at  the  6rst  division  of  this  kingdom  into 
counties.  But  the  earls  in  process  of  time,  by  reason  of  their 
high  employments  and  attendance  on  the  king's  person,  not 
being  able  to  transact  the  business  of  the  county,  were  de- 
livered of  that  burden ' :  reserving  to  themselves  the  honour, 
but  the  labour  was  laid  on  the  sheriff.  So  that  now  the 
sheriff  does  all  the  king's  business  in  the  county  ;  and  though 
he  be  still  called  vice-comes,  yet  he  is  entirely  independent  of, 
and  not  subject  to  the  earl;  the  king  by  his  letters  patent 
committing  atstodiam  comitatus  to  the  sheriff,  and  him  alone. 


Sheriffs  were  formerly  chosen  by  the  inhabitants  of  tht 
several  counties.  In  confirmation  of  which  it  was  ordained 
by  statute  28  Edw.  I.  st.3.  c.  8.  that  the  people  should  have  eleo», 
lion  of  sheriffs  in  every  shire,  where  the  shrievalty  is  m 
inheritance.  For  antiently  in  some  counties  the  sheriffs 
hereditary ;  as  I  apprehend  they  were  in  ScotJimd  till  the 
statute  20  Geo.  II.  c.  4S ;  and  still  continue  in  the  county  of 
Westmorland  to  this  day :  the  city  of  London  having  also 
the  inheritance  of  die  shrievalty  of  Middlesex  vested  in  their 
body  by  charter ''.  The  reason  of  these  popular  elections 
is  assigned  in  the  Kanie  statute,  c.  1 3.  "  that  the  commons 
"  might  chuse  such  as  would  not  be  a  burden  to  them." 
And  herein  appears  plainly  a  strong  trace  of  the  democrati- 
cal  part  of  our  constitution ;  in  which  form  of  goveranwnt 
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it  is  an  indispensable  requisite,  tbat  the  people  should  chuse 
their  own  magistrates '.  This  election  was  in  all  probabil- 
ity not  absolutely  vested  in  the  cotniiions,  but  required  the 
royal  approbation.  For  in  the  Gothic  constitution,  the  judges 
of  the  county  courts  {which  office  is  executed  by  our  sheriff) 
were  elected  by  the  people,  but  confirmed  by  the  king : 
and  die  form  of  tlieir  election  was  thus  managed :  the  peo- 
ple, or  incolae  lenitorii,  chose  iwcbv  electors,  and  they 
nominated  l/it-ee  persons,  ex  quibus  rex  tiniim  eonfij-niabat '. 
But  with  us  in  England  these  popular  elections,  growing 
tumultuous,  were  put  an  end  to  by  the  statute  9  Edw.  11. 
St.  2.  which  enacted,  that  the  sheriffs  should  from  thenceforth 
be  assigned  by  the  chancellor,  treasurer,  and  the  judges ;  as 
being  persons  in  whom  the  same  trust  might  with  confidence 
be  reposed.  By  statutes  14.  Kdw.  III.  st.  1.  c.  7.  23  Hen.  VI. 
c.  7.  and  21  Hen.  VIII.  c.  20.(1)  the  chancellor,  treasurer, 
president  of  the  king's  council,  cAief  justices  and  chief 
baron,  are  to  make  this  election  ;  and  that  on  the  morrow  of 
All  Souls  in  the  exchequer.  And  the  king's  letters  patent, 
appointing  the  new  sheriffs,  used  commonly  to  bear  date 
the  sixth  day  of  November'  The  statute  of  Cambridge, 
12  Ric.  II.  c.  2.  ordains  that  the  chancellor,  treasurer,  keeper 
of  the  privy  seal,  steward  of  the  king's  house,  the  king's 
chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one  bench 
and  the  other,  barons  of  the  exchequer,  and  all  other  that 
shall  be  calle<f  to  ordain,  name,  or  make  justices  of  the  peace, 
s/iaiffs,  and  other  officers  of  the  king,  shall  be  sworn  to  act 
indifferently,  and  to  appoint  no  man  that  sueth  either  privily 
or  openly  to  be  put  in  office,  but  sucli  only  as  they  shall 
judge  to  be  the  best  and  most  sufficient  And  the  custom 
now  is,  (and  has  been  at  least  ever  since  the  time  of  Fortescue ", 
who  was  chief  justice  and  chancellor  to  Henry  the  Sixtli,)  [  341  ] 
that  all  the  judges,  together  with  the  other  great  officers  and 
privy  counsellors,  meet  in  the  exchequer  on  the  morrow  of 
All  Souls  yearly,  (which  day  is  now  altered  to  the  morrow  of 

'  Montcsq.  Sp.  L.  b.9.  e.S.  •  Stat.  19£d*.IV.  c:,l. 

'  Stwrn.  dejurrOM.l.l.  c.9.  "  De  LL.  e.  24. 


(1)  This  Inst  stntiite  does  not  apply.     Mr.Chris 
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St.  Martin  by  the  last  act  for  abbreviating  Michaelmas  term;) 
and  then  aiul  there  the  judges  propose  three  persons,  to  be 
reported  (if  approved  of)  to  the  king,  who  afterwards  appoints 
one  of  them  to  be  slierilT. 

This  custom  of  the  twelve  judges  proposing  three  personsi 
seems  borrowed  from  the  Gothic  constitution  before  men- 
tioned; with  this  difference,  thai  among  the  Goths  the 
twelve  nominors  were  first  elected  by  the  people  themselves. 
And  this  usage  of  ours,  at  it's  first  introdnction,  I  am  apt  to 
believe  tvas  founded  upon  some  statute,  though  not  now  to 
be  found  among  our  printed  laws  :  first,  because  it  is  mate- 
rially difierent  from  the  direction  of  all  the  statutes  before 
mentioned :  which  it  is  hard  to  conceive  that  the  judges  woidd 
have  countenanced  by  their  concurrence,  or  that  Fortescue 
would  have  inserted  in  his  book,  uidess  by  the  authority  of 
some  statute ;  and  also  because  a  statute  is  expressly  referred 
toin  the  record,  which  sir  Edwani  Coke  tells  us'  he  transcribed 
from  the  council-book  of  3  March,  3+  Hen,  VI.  and  which  is 
in  substance  as  follows.  The  king  had  of  his  own  author- 
ity appointed  a  man  ^heriif  of  Lincolnshire,  wliicli  office  he 
refused  to  take  upon  him  :  whereupon  the  opinions  of  the 
judges  were  taken,  what  should  be  done  in  this  behalf.  And 
the  two  chief  justices,  sir  John  Fortescue  and  sir  John  Prisot, 
delivered  the  unanimous  opinion  of  them  all ;  "  that  the 
"  king  did  an  error  when  he  made  a  person  sheriff,  that  was 
"  not  chosen  and  presented  to  him  according  to  the  statute : 
"  that  the  person  refusing  was  liable  to  no  fine  for  disobe- 
"  dience,  as  if  he  had  been  one  of  the  three  persons  chosen 
"  according  to  the  tenor  of  the  j/a/u/?  ;  that  they  would  advice 
"  the  king  to  have  recourse  to  the  three  persons  that  were 
"  chosen  according  to  the  stiituie .-  or  that  some  other  thrifty 
"  man  be  intreated  to  occupy  the  office  for  this  year!  and 
[  S42  ]  "  'hat  the  next  year,  to  eshew  such  inconveniences,  the 
*'  order  of  the  statute  m  this  behalf  mode  be  obsel■^■ed."  But 
notwithstanding  this  unanimous  resolution  of  all  the  Judges 
of  England,  thus  entered  in  llie  council  book,  and  the  statute 
3+ &  3.5  Hen.  VIH.  c.  26.  ^61.  which  expressly  recognizes 
this  to  be  the  law  of  the  land,  some   of  our  writers^  h«v« 
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nffirmed,  that  the  king,  by  his  prerogative,  may  name  whom 
he  pleases  to  be  sheriff,  whether  chosen  by  the  judges  or  no. 
This  is  grounded  on  a  very  particular  case  in  tlie  fifth  year 
of  queen  Eliznbeth,  when,  by  reason  of  the  plague,  there 
was  no  Michaelmas  term  kejit  at  Westminister :  so  that  the 
judges  could  not  meet  there  in  crastino  antmarum  to  nominate 
the  sheriffs:  whereupon  the  queen  named  them  herself,  with- 
out such  previous  assembly,  appointing  for  the  most  part  one 
of  the  two  remaining  in  the  last  year's  list '.  And  this  case, 
thus  circumstanced,  is  the  only  authority  in  our  books  for  the 
making  these  extraordinary  sheriffs.  It  is  true,  the  reporter 
adds,tl)at  it  was  held  that  the  queen  by  her  prerogative  might 
make  a  sheriff  without  the  election  of  the  judges,  non  obstante 
aliquo  statido  in  conlrarium  :  but  the  doctrine  of  nan  obsfanle's, 
which  sets  the  prerogative  above  the  laws,  wns  effectnally 
demolished  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cated Westminister-hall  when  king  James  abdicated  the  king- 
dom. However,  it  must  be  acknowledged,  tliat  the  practice 
of  occasionally  naming  what  are  called  pocket-she  riffs,  by 
the  sole  authority  of  the  crown,  hath  uniformly  continued 
to  the  reign  of  his  present  majesty;  in  which,  1  believe,  few 
{if  any)  compulsory  instances  have  occun-ed  (2.) 

SHEaifFS,  by  virtue  of  several  old  statutes,  are  to  conti- 
nue in  their  office  no  longer  than  one  year  :  and  yet  it  hath 
been  said  '  that  a  sheriff  may  be  appointed  duranle  bene  placito, 
or  during  the  king's  pleasure ;  and  so  is  the  form  of  the  royal 
writ  ■".  Therefore,  till  a  new  sheriff  be  named,  his  office 
cannot  be  determined,  unless  by  his  own  death,  or  the  de- 
mise of  the  king ;  in  which  last  case  it  was  usual  for  the 
successor  to  send  a  new  writ  to  the  old  sheriff" :  but  now  by 
statute  1  Ann.  st.  I.e.  8.  all  officers   appointed   by  the  pre-    [  343  ] 

'  Djcr.aSj.  ■"  D«ll.  of  SheriBi,  8. 


(a)  A  compulaory  Bj^joiiitment  could  scarcely  be  made  after  the  reso- 
lution of  the  judges  cited  in  the  text  from  a  Inst.  559.  Where  (he  ap- 
pointment is  legal,  and  there  h  no  sufficient  excuse  for  not  accepting  it,  it 
is  It  miidemeanoc  to  reiuae  to  Krve,  and  the  court  of  K.  B.  would  probably 
grant  permiuiou  to  proceed  by  criminal  iDfonnation  against  a  perton  10 
refu»ng.   See  R.  v,  Woodreui,  3  T.  R.  731 . 
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ceding  king  may  hold  their  offices  for  six  months  after  the  - 
king's  demiiiei    unless  sooner  displaced  by   the  successor  (S.) 
We  may  farther  observe,  that  by  statute  1  Ric  H.  c.  11.  no 
man  tliat  has  served  the  office  of  sheriff  for  one  year,  can 
be  compelled  to  serve  the  same  again  within  three  years.  (+) 

We  shall  Bnd  it  is  of  the  utmost  importance  to  hove  tho  ! 
sheriff  appoinleil   according   to  law,  when    we  consider  his 
power  and  duty.     These  are  either  as  a  Judge,  as  the  keeper 
of  the  king's  peace,  as   a  ministerial  officer  of  the  superior 
courts  of  jusLice,  or  as  the  king's  bailiff. 

In  Iiis  judicial  capacity  he  is  to  hear  and  determine  all 
causes  of  forty  shillings  value  and  under,  ufh'is  county  court, 
of  which  more  in  it's  pro|)er  place ;  and  he  has  also  a  judicial 
power  in  divers  other  civil  cases  °.  He  is  likewise  to  decide 
the  elections  of  knights  of  the  shire,  (subject  to  tlie  control 
of  the  house  of  commons,)  of  coroners,  and  of  verderors ;  to 
judge  of  the  qualification  of  voters,  and  to  return  such  a* 
he  shall  determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  lair 
and  special  commission,  he  is  the  first  man  in  the  county,  and 
Guperior  in  rank  to  any  nobleman  therein,  durmg  his  ofSce  '. 
He  may  apprehend,  and  commit  to  prison,  all  persons  who 
break  tlie  peace,  or  attemjit  to  break  it;  and  may  bind  any 
one  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
is  bound  ejr  officio,  to  pursue,  and  take  all  traitors,  muixierers, 
felons,  and  other  niisdoers,  and  commit  them  to  gaol  for  safe 
custody.  Fie  is  also  to  defend  his  county  against  any  of  tlis 
king's  enemies  when  they  come  inlo  the  lund :  and  for  tliis 
purpose,  as  well  as  tor  keeping  the  peace  and  pursuing  felons, 

"  DiOt.  t.i.  "  \  Roll.  Rep.S37. 


(3)  lathe  lait  reign  nn  net  pMMd  (ST  0.8.  c.15.}  b;  which  all  penoot 
I  boliling  nny  office  under  the  crown,  civil  or  roilitar;,  during  pleuure,  on 
I'tbc  lU;  of  llie  demise  of  hii  then  preient  majeilv,  were  cmpowcied  lo 
\  bold  >he  same  without  any  aew  comniiuion  during  the  pleuure  of  his  luc- 
lor.  No  Bci  or  a  ijinilar  nature  ha*  been  petscil,  1  believe,  la  the  pK- 
MOI  reign. 

{*)  •'  ir there  he  other  iiiHicienI  pcnon*  within  the  county. 
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he  may  commaild  all  the  people  of  his  county  to  atletiil  hin 
which  is  called  the  posse  comitatus,  or  power  of  the  county  "*  ; 
and  this  summons  every  parson  ubove  fifteen  years  old,  and 
under  the  degree  of  a  peer,  is  bound  to  attend  upon  warn- 
ing ',  under  pain  of  fine  and  imprisonment '.  But  though  the  [  8+4.  ] 
sheriff  is  thus  the  principal  conservator  of  the  peace  in  Ids 
county,  yet  by  the  express  directions  of  the  great  charter  ', 
he,  togetlier  with  the  constable,  coroner,  and  certain  other 
officere  of  the  ktng,  are  forbidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  offence.  For 
it  would  be  highly  unbecoming,  that  the  executioners  of  jus- 
tice should  be  also  the  judges ;  should  impose,  as  well  as 
levy,  fines  and  amercements  ;  should  one  day  condemn  a 
man  to  death,  and  personally  execute  him  the  next.  Neither 
may  he  act  as  an  ordinary  justice  of  the  peace  during  the 
lime  of  his  office " :  for  this  would  be  equally  inconsistent : 
he  being  in  many  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity,  the  sheriff  is  bound  to  execute 
ftU  process  issuing  from  the  king's  courts  of  justice.  Jn  the 
commencement  of  civil  causes,  he  is  to  serve  the  writ,  to 
arrest,  and  to  take  bail ;  when  the  cause  comes  to  trial,  he 
must  summon  and  return  the  jury;  when  it  is  determined, 
he  must  see  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  also  arrests  and  imprisons,  he  re- 
turns the  jury,  be  has  the  custody  of  the  delinquent,  and  he 
executes  the  sentence  of  the  court,  though  it  extend  to  death 
itself. 

As  the  king's  bailiff,  it  is  his  business  lo  preserve  the  rights 
of  the  king  within  his  bailiwick;  for  so  his  county  is  fre- 
quently called  in  the  writs;  a  word  introduced  by  the  princes 
of  the  Norman  line,  in  imitation  of  the  French,  whose  ter- 
ritory is  divided  into  bailiwicks,  as  that  of  England  into  coun- 
ties ".  He  must  seise  to  the  king's  use  all  lands  devolved  to 
the  ci-own  by  attainder  or  escheat ;  must  levy  all  fines  and 
forfeitures;  must  seise  and  keep  all  waifs,  wrecks,  estrays, 
and  the  like,  unless  they  be  granted  to  some  subject ;  aud 


1  IMl.  C.95. 

•  Lamb.  Eiren.  315. 
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must  also  collect  the  king's  rents  withii]  his  bailiwick,  if  com- 
manded by  process  from  the  exchequer".  J 

]  To  execute  these  various  offices,  the  sheriff  has  under 
him  many  inferior  officers  ;  an  under-sheriff,  bailiffs,  and 
gaolers  ;  who  must  neither  buy,  sell,  nor  farm  their  offices, 
oil  forfeiture  of  500/.  ^ 

The  under-sheriff  usually  performs  all  the  duties  of  the 
office;  a  very  few  only  excepted,  where  the  personal  pre- 
sence of  the  high-sheriff  is  necessary.  But  no  under-sheriff 
shall  abide  in  his  office  above  one  year' ;  and  if  he  does,  by 
statute  23  Hen.  VL  c,  8.  he  forfeits  200/.,  a  very  lai^e  pe- 
nalty in  those  early  days.  And  no  under  sheriff  or  sheriffs' 
officer  shall  practise  as  an  attorney,  during  the  time  he  con- 
tinues in  such  office':  for  this  would  be  a  great  inlet  to  par- 
tiality and  oppression.  But  these  salutary  regulations  are 
shamefully  evade<l,  by  practising  in  the  names  of  other  at- 
torneys, and  putting  in  sham  deputies  by  way  of  nominal 
under-sheriffs  i  by  reason  of  which,  says  Dalton  ^,  the  under- 
sheriffs  and  bailiffs  do  grow  so  cunning  in  their  several  places, 
tliat  they  are  able  to  deceive,  and  it  may  well  be  feared  tliat 
many  of  them  do  deceive,  both  the  king,  the  high-sheriff  and 
the  county. 

Bailiffs,  or  sheriffs  officers,  are  either  bailiffs  of  hun- 
dreds, or  special  bailiffs.  Bailiffs  of  hundreds  are  odicera- 
appointed  over  those  respective  districts  by  the  sheriffs,  to 
collect  fines  therein,  to  summon  juries,  to  attend  the  judges 
and  justices  at  the  assises  and  quarter  sessions,  and  also  to 
execute  writs  and  process  in  the  several  hundreds.  But,  as 
these  are  generally  plain  men,  and  not  tlioroughjy  skilful  in 
this  latter  part  of  their  office,  thai  of  serving  writs,  and 
making  arrests  and  executions,  it  is  now  usual  to  join  s])ecial 
bailiffs  with  them ;  who  are  generally  mean  persons,  em- 
ployed by  the  sheriffs  on  account  only  of  their  adroitness  and 
dexterity  in  hunting  and  seising  their  prey.  The  sheriff  be- 
ing answerable  for  the  misdemesnors  of  these  bailifis,  they 


I 


k 


•  Sut.  I  HeiLV.  c, 
"  Orilicriffk,c.  11^ 


GAtUei  OF  PERSONS.  S45 

are  therefiiK  usually  bound  in  an  obligation  with  sureties  for 
the  due  execution  of  their  office,  and  thence  are  called 
bound-bailiff;  which  the  common  people  have  corrupted  into 
a  much  more  homely  appellation.  (.5) 

Gaolers  are  also  the  servants  of  the  sheriff,  and  he  must  [  346  ] 
be  responsible  for  their  conduct.  Their  business  is  to  keep 
safely  all  such  persoas  as  are  committed  to  them  by  lawful 
warrant :  and,  if  they  suffer  any  such  to  escape,  the  sheriff 
shall  answer  it  to  the  king,  if  it  be  a  criminal  matter  ;  or,  in  a 
civil  case,  [o  the  party  injured".  And  to  this  end  the  sheriff 
must"  have  lands  sufficient  within  the  county  to  answer  the 
king  and  his  people.  The  abuses  of  gaolers  and  sheriffs' 
officers,  toward  the  unfortunate  persons  in  their  custody,  are 
well  restrained  and  guarded  against  by  statute  32  Geo.  II. 
c.  28.;  and  by  statute  14  Geo.  III.  c. 59.  provisions  are  made 
for  better  preserving  the  health  of  prisoners,  and  preventing 
the  gaol  distemper.  (6) 

The  vast  expence,  which  custom  bad  introduced  in  serv- 
ing the  office  of  high  sheriff,  was  grown  such  a  burthen  to 


(j)  The  term  iniAilenieanor  is  not  used  here  in  its  strict  legal  lense  of 
criminal  mis-fcBiiBnce  or  non-feasance,  at  least  it  must  not  be  understood 
that  the  aheriffis  criminall}'  answerable  for  any  thing  done,  or  lell  undone 
by  his  bailiftE.  Civilly  he  is  responsible  for  the  misconduct  of  his  officer, 
when  charfted  bj  him  with  the  execution  of  the  law,  but  then  he  must  in 
every  portieular  caic  be  connected  with  the  bailiff  by  evidence ;  it  will  not 
be  enough  to  show  that  the  person  doing  the  act  held  the  office  of  sheriff's 
bailiff,  but  he  must  be  proved  to  have  been  employed  by  the  sheriff  in  the 
particular  instance.  The  rule  is  otherwise  with  tlie  undersheriff;  he  is  the 
general  deputy  of  the  sheriff,  and  hii  acts  for  all  cml  purpose?  are  the  acta 
of  the  sheriff,  without  showing  his  appointment  or  any  special  authority 
in  each  particular  case.  Drake  v.  St/ka,  7  T.K.I  13.  Jantet  v.  Bravm, 
a  Bi  &  A.  US. 

(6)  Thete  and  many  other  statutes  are  now  repealed,  and  the  law]  re- 
lating to  gnols,  and  houses  of  correction,  consolidated  by  the  4  G.  1.  c.  64. 
This  act  lays  down  general  rules  for  the  duties  of  gaolers,  nnd  subjects 
their  conduct  to  minute  inspection  from  the  justices  of  (he  county;  and 
at  the  same  time,  by  enabling  the  msgiBtmtes  to  allow  them  competent  sa- 
laries, and  moderate  peniioDt  on  superannuation,  it  tends  to  introduce  a 
better  class  of  men  into  those  most  re^onsible  and  important  offices. 
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I  the  subject,  ttiRt  it  was  enacted,  by  statute  13  &  14  Cu.  II. 

I  C.21.,  that  no  sheriff  (exceptor  London,  Westmorland,  and 

I  towns  whicli  are   counties  o(  themselves,)  should  keep  any^ 

^^^^_  table  at  the  assises,  except  for  his  own  family,  or  give  any 

^^^^h  presents  lo  the  judges  or  their  servants,  or  have  more  than 

^^^^H  .forty  men  in  livery :  yet,  for  the  sake  of  safety  and  decency, 

^^^^H  lie  may  not  have  less  than  twenty  men  in  England  and  twelve 

^^^^P  in  Wales;  upon  forfeiture,  in  any  of  tliese  cases,  of  200/.  (7) 

^^^^H  II.  The  coroner's  is  also  a  very  antient  ofBce  at  the  com- 
^^^^H  mou  law,  He  is  called  coroner,  eoronator,  because  he  hath 
^^^^H  principally  to  do  with  pleas  of  the  crown,  or  such  wherein 
^^^^K  the  king  is  more  immediately  concerned  ^  And  in  this  light 
^^^^H  die  lord  chief  justice  of  tlie  king's  bench  is  the  principal 
^^fBH  coroner  in  the  kingdom,  and  may  (if  he  pleases)  exercise  the 
^^  ■  jurisdiction  of  a  coroner  in  any  part  of  the  realm '.  But  there 
are  also  particular  coroners  for  every  county  of  England  ; 
i  r  347  1  usually  four,  but  sometimes  six,  and  sometimes  fewer  '•  This 
It  officer ''  is  of  equal  antiquity  with  the  sheriff;  and  was  ordained 

L  together  with  him  to  keep  the  peace,  when  the  earls  gave  up 

I  the  wardship  of  the  county. 

He  is  still  chosen  by  nil  the  fi-eeholdcrs  \a  the  county  court ; 
as  by  the  policy  of  our  antient  laws  the  sheriffs,  and  conserv- 
ators of  the  peace,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  affected  the  liberty  of  the  people ' ; 
and  as  verderors  of  the  Forest  still  are,  whose  business  it  is  to 
stand  between  the  prerogative  and  the  subject  in  the  execu- 
tion of  the  forest  laws.  For  this  purpose  there  is  a  writ  at 
common  law  de  coranalore  fUgendo  ^  :  in  which  it  is  expressly 
commanded  the  sheriff,  "quod  talem  eligi  facial,  qui  melius 
"  et.  sciaf,  et  vclit,  et  possit,  officio  Hit  inlendert."     And,  in 

'31iiit.Sl.     4Iiut.2T1.  ■  Mirrat,  c.l.  f  3. 

'  4  Rep.  ST.  '  -iIiut.S5B. 

•  F.  N.B.  163.  '  F.N.B.I63. 

(T)  In  thii  nccount  of  the  office  of  then ff  reference  ia  inide  more  than 

DSce  to  Forteicue't  chapter  on  tlie  uune  bubjecl.    The  render  will  ilo  well 

Lto  cooHilt  ■  ante  by  Mr.  Amoi  (p.  81.  n.g.)  in  \m  new  edition  of  tbnt  au- 

'•  tiior.    It  ii  replete  with  ciirioun  learning,     1  regret  only  nn  occduonai 

{nlainparance  of  langungr,  which   dctnicli  from  ila  iletling  weight  und 

value,  without  udding  to  its  atrcnttth. 
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order  to  effect  thb  the  more  surely,  it  was  enacted  by  the 
statute'  of  West.  1.  tliat  none  but  lawful  and  discreet  knights 
should  be  chosen ;  and  there  was  an  instance  in  tlie  5  Edw.  III. 
of  a  man  being  removed  from  this  office  because  he  was  only 
a  merchant ".  But  it  seems  it  is  now  sufficient  if  a  man  hath 
lands  enough  to  be  made  a  knight,  whether  he  be  really 
knighted  or  not " :  for  the  coroner  ought  to  liave  an  estate 
suificient  to  maintain  the  dignity  of  his  office,  and  answer  any 
fines  that  may  be  set  upon  him  for  his  misbehaviour  "  ;  and 
if  he  hath  not  enough  to  answer,  his  fine  shall  be  levied  on 
the  county,  as  the  punishment  for  electing  an  insutficient 
officer  I'.  Now,  indeed,  through  the  culpable  neglect  of  gen- 
tlemen of  property,  this  office  has  been  suffered  to  fall  into 
disrepute,  and  get  into  low  and  indigent  hands:  so  that, 
although  formerly  no  coroners  would  condescend  to  be  paid 
for  serving  their  country,  and  they  were  by  tlje  aforesaid 
statute  of  Westm.  1.  expressly  forbidden  to  take  a  reward, 
under  pain  of  a  great  forfeiture  to  the  king ;  yet  for  many 
years  past  they  have  only  desired  to  be  chosen  for  the  sake  of 
their  perquisites  :  being  allowed  fees  for  their  attendance  by  [  348  ] 
the  statute  3  Hen.  VII.  c.  I.  which  sir  Edward  Coke  complains 
of  heavily'' ;  though  since  his  time  those  fees  have  been  much 
enlarged '. 

The  coroner  is  chosen  for  life :  but  may  be  removed,  either 
by  being  made  sheriff,  or  chosen  verderor,  which  are  offices 
incompatible  with  the  other ;  or  by  the  king's  writ  de  coro- 
}iaiore  cxoiierando,  for  a  cause  to  be  tlierein  asssigned,  as  that 
he  is  engaged  in  other  business,  is  incapacitated  by  years  or 
sickness,  hath  not  a  sufficient  estate  in  the  county,  or  lives  in 
an  inconvenient  part  of  it '.  And  by  the  statute  25  Geo.  II. 
c.  29.  extortion,  neglect,  or  misbehaviour,  are  also  made 
causes  of  removal.  (8) 

The  office  and  power  of  a  coroner  are  also,  like  those  of 
the  sheriff,  either  judicial  or  ministerial ;  but  principally  judi- 

i  3.  Edw  I.  c.la  "  Mirr.  e.l.  S  3.     S  Instil  75. 

■>  3  Imt.  3S.  1  S  Inil.  310. 

•  F.  N.  B.  163,  164.  '  But.  as  Ceo.  II.  c.  S9. 

'  JW.  •  F.N.  B.  163,  IG4. 

(B)  The  time  and  manner  of  electing  coronerB  are  regulated  by  the  56G.S. 

C.95,,  upon  the  model  of  the  elecliom  of  knights  of  the  siiire. 
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.  This  is  in  great  mcesure  ascertained  by  statute  4  Edw.  I. 
Wie  officio  cortmatotis :  and  consi!>ts,  first,  in  enquiring,  nlien 
r  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning 
\  the  manner  of  his  death.  And  this  must  be  "  sujier  visum 
'  corporis' : "  for,  if  the  body  be  not  found,  the  coroner  can- 
lot  sit'.  (9)  He  must  also  sit  at  the  very  place  where  the 
L  death  happened  :  and  his  intjuiry  is  made  by  a  jury  from  four,- 
f  five,  or  six  of  the  neighbouring  towns,  over  whom  he  is  to 
\  preside.  If  any  ije  found  guilty  by  this  inquest  of  murder  or 
.  other  homicide,  he  is  to  commit  them  to  prison  for  farther 
trial,  and  is  also  to  inquire  concerning  their  lands,  goods, 
and  chattels,  which  are  Ibrfeited  thereby  :  but,  whether  it  be 
homicide  or  not,  he  must  inquire  whether  any  deodand  has 
accrued  to  the  king,  or  the  lord  of  the  franchise,  by  this  death  : 
and  must  certify  the  whole  of  this  inquisition,  (under  his  own 
C  S*9  ]  seal  and  the  seals  of  the  jurors  ",)  together  with  the  evidence 
thereon,  to  the  court  of  king's  bench,  or  the  next  assises. 
Another  branch  of  his  office  is  to  inquire  concerning  ship- 
wrecks; and  certify  whether  wreck  or  not,  and  who  is  in 
possession  of  the  goods.  Concerning  treasure-trove,  he  is 
also  to  inquire  who  were  the  finders,  end  where  it  is,  and 
whether  any  one  be  suspected  of  having  found  or  concealed  a 
treasure;  "  and  that  may  be  well  perceived,  (saitli  the  old 
"  statute  of  Edw.  I.)  where  one  livelh  riotously,   haunting 

■  4  Insl.  271.  "  jnfliB  vtiltieraium  it  catiuM.     PottU 

beTon   any  fine    wms    psysbic   by    Ihe  "  mari."      Slicrnhook   ic  jurt  CnikvT. 

oeigbbourhood.  Tor  the  iliuglilcr  of  ■  1.3.  c.4. 
jean  tiKn'iB,"  lie  car]>ortddicliamilart  "   Sut.    33  Hen  VIII.    c.ia.    1  ft  9 

"eiHyrlibal;  i.t.  nantanfuiaealigiitta  P.  &  M.  c.13.  9  West.  Symbol.  {910. 

"fa  terrUoTia  iilo  mariuum   iauenlum  CrDmp.S64.     Trenwin.  P.C.eai. 

(<i)  It  seems  probable,  that  in  ancient  timet  the  whole  inquiu'tion  wu 
taken  with  tlie  body  l^'ing  t>efore  the  coroner  and  jury,  or  at  leasl  that  the 
body  was  not  buried  till  the'  inquiution  was  concluded.     Now,  however,       ^^M 
it  is  sufficient  If  the  coroner  and  jury  have  together  a  view  of  ihe  body      ^^M 
(such  a  view  as  enables  them  to  ascertain  whether  there  are  any  marks  of     ^^| 
violence  og  it,  or  any  appearances  explanatory  of  the  cauie  of  the  death),      ^^| 
and  ir  the  latter  are  there  sworn  bj  the  former  in  the  presence  ofthe  body. 
These  two,  howerer,  are  indispensable  conditbns  to  a  proceeding  by  the 
coroner  (see  S  v.  Frrrand,  sB.&  A.  360.)  j  where,  therefore,  circun ^stance* 

■ivnder  a  compliance  with  ihcin  imposuble,  the  coroner  cannot  inquire,  ^^m 
linlet*  indeed  he  have  a  special  commisuon  for  the  purpose,  but  Juttioe*  of  ^^| 
Dm  pf«ce,<w  ofoi-flrand  terminer,  may     9  Hawk.  PC,  c.9.  i,(S.  ^H 
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"  taverns,  and  hath  done  so  of  long  time;"  whereupon  he 
might  be  attached)  and  held  to  bail,  upon  this  suspicion  oiily. 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriff's 
substitute.  For  when  just  exception  can  be  taken  to  tlie 
sheriff,  for  suspicion  of  partiality,  (as  that  he  is  interested  in 
the  suit,  or  of  kindred  to  either  plaintiff  or  defendant,)  the 
process  must  then  be  awarded  to  the  coroner,  instead  of  the 
sherifF,  for  execution  of  the  king's  writs  '.  (10) 

III.  The  next  species  of  subordinate  magistrates,  whom 
I  am  to  consider,  are  justices  of  tlie  peace ;  the  principal  of 
whom  Is  the  custas  rotulorum,  or  keeper  oi  the  records  of  the 
county.  The  common  law  hath  ever  had  a  special  care  and 
regard  for  the  conservation  of  the  peace ;  for  peace  is  the 
very  end  and  foundation  of  civil  society.  And,  therefore, 
before  the  present  constitution  of  justices  was  invented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  these  some  had,  and 
still  have,  this  power  annexed  to  other  offices  which  they 
bold ;  others  had  it  merely  by  itself,  and  were  thence  named 
custodes  or  cotiseroa tores  pads.  Those  that  were  so  virtute 
officii  still  continue  :  but  the  latter  sort  are  superseded  by  the 
modem  justices. 

The  king's  majesty  '  is,  by  his  office  and  dignity  royal, 
the  principal  conservator  of  the  peace  within  all  his  domi- 
nions ;  and  may  give  authority  to  any  other  to  see  the  peace 
kept,  and  to  punish  such  as  break  it :  hence  it  is  usually 
called  the  king's  peace.  The  lord  chancellor  or  keeper,  the  [  350  ] 
lord  treasurer,  the  lord  high  steward  of  England,  the  lord 
mareschal,  the  lord  high  constable  of  England,  (when  any 
such  officers  are  in  being,)  and  alt  the  justices  of  the  court 

"  *Iiis[.27l.  -  Lombard.  Eireniirch,  13. 


(10)  And  if  the  coroner  aeglect*  bis  mimBterial  duly,  so  that  it  becomes 
oeccHary  for  the  court  to  proceed  lutiitnarily  against  him  for  his  coaiempt, 
elisors  will  be  appointed  as  the  officers  of  the  court  to  execute  such  pro- 
cess. Thus,  where  the  coroaert  had  neglected  to  attach  the  sheriS'  for  not 
obeying  a  rule  of  court,  elisors  were  appointed  to  attach  them.  SeeVol.IlI. 
p.355.,  ■<;TrfrdM  V.  Sftorj*.  SSirW.BI.911.     R.  V.  Peck/iani,  ibid.  ISIS. 


t 

J 


S50 


THE  RIGHTS 


Book  L" 


of  king's  bench,  (by  virtue  of  iheir  offices,)  and  the  master  of 

the  rolls,  (by  prescription,)  are  general  conservators  of  the 

peace  throughout  ihe  whole  kingdom,  and   may  commit  all 

breakers  of  it,  or  bind  them  in  recognizances  to  keep  it " : 

the  other  judges   are  only  so  In   their  own  courts.      The  I 

coroner  is  also   a  conscrvntor  of  the   peace   within   his  own  I 

county*;  as  is  also  the  sheriff";  and  both  of  them  may  taks  | 

a  recognizance  or  security  for  the  peace.     Constables,  tything-  ' 

men,  and  the  like,  are  also  conservators  of  the  jieacc  within    ' 

their  own  jurisdictions  ;  and  may  apprehend  all  breakers  of 

the  peace  and  commit   tliem,  till  they  find  sureties  for  tlieir 

keeping  it '. 

Those  that  were,  without  any  office,  simply  and  merely 
conser\'ators  of  the  peace,  either  claimed  that  power  by  pr^ 
scription'';  or  were  bound  to  exercise  it  by  the  tenure  of  | 
their  lands « ;  or,  lastly,  were  chosen  by  the  freeholders  in 
full  county  court  before  the  sherilF ;  Uie  writ  for  their  elec- 
tion directing  them  to  be  chosen  "  de  prolioribiis  el  polentiori- 
"  bus  comitalus  sui  in  custodcs  pact's ","  But  when  queen  Isabel^ 
the  wife  of  Edward  II.,  had  contrived  to  depose  her  husband  i 
by  a  forced  resignation  of  the  crown,  and  had  set  up  his  son* 
Edwanllll.,  in  his  place;  tills  being  a  thing  then  without 
example  in  England,  it  was  feared  would  much  alarm  the 
people :  especially  as  the  old  king  was  living,  though  hur- 
ried aliout  from  castle  to  castle  ;  tilt  at  last  he  met  with  an 
untimely  death.  To  prevent  therefore  any  risings,  or  otlier 
disturbance  of  the  peace,  the  new  king  sent  writs  to  all  the 
sheriffs  in  England,  the  ibrm  of  which  is  preserved  by 
Thomas  Walsingham',  giving  a  plausible  account  of  ilie 
manner  of  his  obtaining  the  crown  ;  to  wit,  that  it  was  done 
C  S51  ]  ipsius  jmtris  bene  jUacito :  and  withal  commanding  eacJi  sheriff 
that  the  peace  be  kept  throughout  his  bailiwick,  on  pain  end 
peril  of  disinheritance  and  loss  of  life  and  limb.  And  in  a 
few  weeks  after  the  dale  of  these  writs,  it  was  ordained  in 
parliament ',  that,  for  tlie  better  maintaining  and  keeping  of 


•  F.N.  B.  81. 


'  /WI.17. 

•  lUd.ie. 

'  HiM.  A.D.  ISST. 
'  Sui.  1  Edw.III.  • 
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the  peace  in  every  counly,  good  men  and  lawful,  whjcli  were 
no  maintainers  of  evil,  or  barretors  in  the  country,  should 
be  assigned  to  keep  the  peace.  And  in  tins  manner,  and  upon 
this  occasion,  was  the  election  of  the  conservators  of  the  peace 
taken  front  the  people,  and  given  to  the  king » ;  this  assign- 
ment being  construed  to  be  by  the  king's  commission  ''.  But 
still  they  were  only  called  conservntors,  wardens,  or  keepers 
of  the  peace,  till  the  statute  S4EdwardIII.c.l,  gave  them 
tlie  power  of  trying  felonies  ;  and  then  lliey  acquired  the 
more  honorable  appellation  of  justices '. 

These  Justices  are  a]>pointed  by  the  kmg's  special  com- 
mission under  the  great  seal,  the  form  of  which  was  settled 
by  all  the  judges,  A.  D.  1590  K  This  ajipoints  them  all  ', 
jointly  and  separately,  to  keep  the  pence,  and  any  two  or  more 
of  them  to  enquire  of  and  detemtine  felonies  and  other  mis- 
demesnors  :  in  which  number  some  particular  justices,  or  one 
of  them,  are  directed  to  be  always  included,  and  no  business 
to  be  done  without  their  presence :  the  words  of  the  com- 
mission running  thus,  "  qtiortim  aliqu^m  veslrwn,  A.B.C.D. 
"  ^-c.  unum  esse  volumus ,"  whence  the  persons  so  named  are 
usually  called  justices  of  the  quanini.  And  formerly  it  was 
customary  to  appoint  only  a  select  number  of  justices,  emi- 
nent for  their  skill  and  discretion,  to  be  of  the  quorum ,-  but 
now  the  practice  is  to  advance  almost  all  of  them  to  that  dig- 
nity, naming  them  all  over  again  in  the  quorum  clause,  except 
perhaps  ouly  some  one  inconsiderable  person  for  the  sake  of 
propriety :  and  no  exception  is  now  allowable,  for  not  ex- 
pressing in  the  form  of  warrants,  S(c.,  that  the  justice  who 
issued  them  is  of  the  quorunt '.  When  any  justice  intends  to  [  3fi2  ] 
act  under  this  commission,  he  sues  out  a  writ  of  dedmtis  pi>- 
lestatem,  from  the  clerk  of  the  ci-own  in  chancery,  empower- 
ing certain  persons  therein  named  lo  administer  the  usual 
oaths  to  him ;  which  done,  he  is  at  liberty  to  act. 

Touching  the  number  and  qualifications  of  these  justices  ; 
it  was  ordained  by  statute  18  Edw.  III.  st2.  c.2.  that  Axo  or 

'  Luub.  30.  >'    See   Uie   form    itaeit,    Idunb.  36. 

"  Sui.  lEdir.III.  c.2.  ISEdw.III.     Biun.  tit.  Junticei,  {  I. 
■t.  3.  c  9.  I  Stat.   S6  Geo.  II.  c  S7.     See  ■!» 

>  Lamb.  83.        ,  atoc.  T  Geo.  III.  l-.  it. 

J  /W.44. 
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three,  of  the  best  reputation  in  ench  county,  shall  be  assigned 
to  be  keepers  of  the  peace.  But  these  being  found  rather  ■ 
too  few  for  that  purpose,  it  was  provided  by  statute  3+  Edw.  nL,-j 
c.  1.  that  one  lord,  and  three,  or  four,  of  the  most  worthy 
men  in  the  county,  with  some  learned  in  the  law,  shall  be 
made  justices  in  every  county.  But  afterwards  the  number  of 
justices,  through  the  ambition  of  private  persons,  became  so 
large,  that  it  was  tliought  necessary  by  statute  12  Ric.II.c.  10. 
and  I4Ric.  II.  c.ll.  to  restrain  them,  at  first  to  six,  and  after- 
wards to  eight  only.  But  this  rule  is  now  disregarded,  and 
the  cause  seems  to  be,  (as  La mbaid  observed  long  ago",)  that 
the  growing  number  of  statute  laws,  committed  from  time  to 
time  to  the  charge  of  justices  of  the  peace,  have  occasioned 
also  (and  very  reasonably)  their  increase  to  n  larger  number. 
And,  as  to  their  qualifications,  the  statutes  just  cited  direct 
them  to  be  of  the  best  reputation,  and  most  worthy  men  in 
the  county  :  and  the  statute  13  Uic.II.  c.7.  orders  them  to  be 
of  the  most  sufficient  knights,  esquires,  and  gentlemen  of  the 
law.  Also  by  statute  2  Hen.  V.  st.  1.  c.4.  and  sl.2.c.  1.  they 
must  be  resident  iu  their  several  counties.  And  because, 
contrary  to  these  statutes,  men  of  small  substance  had  crept 
into  the  commission,  whose  poverty  made  them  both  covet- 
ous and  contemptible,  it  was  enacted  by  statute  IS  Hen.  VI. 
c.  11.  that  no  justice  should  be  put  in  commission,  if  he  had 
not  lands  to  the  value  of  20/.  per  annum.  And,  the  rate  of 
money  being  greatly  altered  since  that  time,  it  is  now  enacted 
by  statute  5  Geo.  II.  c.  18.  that  every  justice,  except  as  is 
therein  excepted,  shall  have  100/.  per  annum  clear  of  all  de- 
ductions ;  and,  if  he  acts  without  such  qualification,  he  shall 
t  353  ]  forfeit  100/.  Tliis  qualification  "  is  almost  an  equivalent 
to  the  20/.  per  annum  required  in  Henry  the  sixth's  time :  and 
of  tbis  °  the  justice  must  now  make  oath.  (11)     Also  it  is 

-  I.uiib,34.  «  Sut.  isGo).  n.  c.aa 

'  SMUiboptleHwaod'anlculatioiu 
in  hii  chrmkon  prttietuin. 

(II)  The  lOOl.  per  annum  mutt  be  in  iaails,  tcnennent>,  or  hcrcilita- 
incnu  in  pouession,  and  aivist  be  a[  leasl  lield  for  a  term  ofSl  yean  tcrlain. 
If  it  be  not  in  pouonion,  the  eslMe  neccMury  for  qualification  mutt  be  in 
immediate  revenion  or  remainder,  and  of  the  deaf  yearly  value  ot  300/. 
The  statute,  however   does  not  extend  to  corporation-juiticcs,  pews,  privy 

counsel  li>rj^ 
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provided  by  the  act  5  Geo.  11.  that  no  practising  attorney, 
solicitor,  or  proctor,  shall  be  capable  of  acting  as  a  justice  of 
the  peace. 

As  the  office  of  these  justices  is  conferred  by  tlie  king,  so 
it  subsists   only  during  his  pleasure,  and  is  determinable, 

1.  By  the  demise  of  the  crown  ;  that  is,  in  six  months  after'. 
But  if  the  same  justice  is  put  in  commission  by  the  successor, 
he  sliall  not  be  obliged  to  sue  out  a  new  dedimtis,  or  to  swear 
to  his  qualification  afresh  '^ :  nor,  by  reason  of  any  new  com- 
mission, to  take  the  onths  more  than  once  in  the  same  reign ''. 

2.  By  express  writ  tnider  the  great  seal ',  discharging  any 
particular  person  from  being  any  longer  justice.  3.  By  su- 
perseding the  commission  by  writ  of  mperscdeas,  which  sus- 
pends the  power  of  all  the  justices,  but  does  not  totally  destroy 
it ;  seeing  it  may  be  revived  again  by  another  writ,  called  a 
procedendo.  4.  By  a  new  commission,  which  virtually,  though 
silently,  discharges  all  the  former  justices  that  are  not  in- 
cluded therein ;  for  two  commissions  cannot  subsist  at  once. 
5.  By  accession  of  the  office  of  sheriff  or  coroner '.  For- 
merly it  was  thought,  that  if  a  man  was  named  in  any  commis- 
sion of  the  peace,  arid  liad  afterwards  a  new  dignity  confeiTed 
upon  him,  that  this  determined  bis  office;  he  no  longer  an- 
swering the  description  of  the  commission :  but  now  "  it  is 


'  Sut.  1  Mu-.  st  s.  c 


CDUD^eUors,  judges,  attorney,  or  aolieitor-generaJ,  orWetsh  judges  within 
their  respective  jurisdictions;  nor  to  the  eldest  sons  or  heirs  apparent  of 
peers  or  lords  of  parliament,  or  of  any  person  qualified  to  serve  us  knight 
of  a  shire;  nor  to  the  officers  of  the  board  of  green  cloth,  comwisiitiners 
and  principal  officers  of  the  navy,  under-secrecsries  of  state,  or  secretary 
of  Chelsea  college  within  certain  limits,  nor  to  the  heads  of  colleges  in  the 
two  univcr^ties,  or  mayors  of  Oxford  and  Cambridge. 

It  is  to  be  observed,  that  though  the  statute  says  no  man  without  (he 
specified  qualification  shall  he  capable  of  being  a  justice,  the  acts  which  an 
unqualified  person  does  arc  not  therefore  invalid.  He  exposes  himself  to 
the  penalty,  but  the  consequences  would  be  most  pernicious  if  his  acts  were 
void ;  if,  for  example,  his  warrant  was  of  no  authority,  then  alt  who  acted 
under  it,  and,  as  they  supposed,  in  execution  of  the  law,  would  be  trespassers, 
reustancc  to  them  would  be  lawful,  and  aid  ollbrded  lo  them  unlawful. 
S«e  Margate  Pier  Company  v.  flanwifn,  3B.&A.266,  ■ 
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provided,  that  notwithstanding  a  new  title  of  dignity,  the  jus- 
tice on  whom  it  is  conferred  shall  still  continue  a  justice. 

The  power,  ufiice,  and  duty  of  a  justice  of  the  peace  de- 
pend on  his  commission,  and  ou  the  several  statutes  which 
have  created  objects  of  his  jurisdiction.  His  commission, 
first,  empowers  him  singly  to  conserve  the  peace ;  and  there- 
[  35*  ]  by  gives  him  all  the  power  of  the  antient  conservators  at  the 
common  law,  in  suppressing  riots  and  alFrays,  in  talcing  se- 
curities for  the  peace,  and  in  apprehending  and  committing 
felons  and  other  inferior  criminals.  It  also  empowers  any  two 
or  more  to  hear  and  determine  all  felonies  and  other  olTences ; 
which  is  die  ground  of  their  jurisdiction  at  sessions,  of  which 
more  will  be  said  in  it's  proper  place.  And  as  to  the  powers 
given  to  one,  two,  or  more  justices  by  the  several  statutes, 
which  from  time  to  time  have  heaped  upon  them  such  an  in- 
finite variety  of  business,  that  few  care  to  undertake,  and  fewer 
understand,  the  office ;  they  are  such  and  of  so  great  import- 
ance to  the  public,  that  the  country  is  greatly  obliged  to  any 
worthy  magistrate,  that  without  sinister  views  of  his  own  will 
engage  in  this  troublesome  service.  And  therefore,  if  a  well- 
rocaning  justice  makes  any  undesigned  tlip  in  liis  practice, 
great  lenity  and  indulgence  are  shewn  to  liim  in  the  courts  of 
law ;  and  there  are  many  statutes  made  to  protect  him  in  llie 
upright  discharge  of  his  office';  which,  among  other  privi- 
leges, prohibit  such  justices  from  being  sued  for  any  over- 
sights, without  notice  beforehand ;,  and  stop  all  suits  begun, 
on  tender  made  of  sufficient  amends.  But,  on  the  other  hand, 
any  malicious  or  tyrannical  abuse  of  their  office  is  usually 
severely  punished ;  and  all  persons  who  recover  a  verdict 
against  a  justice,  for  any  wilful  or  malicious  injury,  are  en- 
titled to  double  costs.  (12) 

"  SUI.  T  J«.l,  c.S.     aiJu-.I.  c.ia.     21  Ooo.ll.  c.  !■». 


(19)  The  protection  afforded  to  justices  of  the  peace,  »  Dot  calculated 
to  ibield  them  from  rendering  a  fuli  conperiMitioo  to  parties  whom  they 
mHy  have  even  unwittingly  injurnl  in  the  honest  dJKhargc  of  their  «up- 
po9«d  duty  i  but  it  enables  them  to  do  bo  without  the  needles*  expenio 
■nd  vexation  or  a  law  luit.  For  thii  purpose  the  plaintiff  it  bound  [o  give 
a  nlendor  month's  notice  of  his  intention  to  sue,  o(  the  cause  for  which, 
aad  the  procot  by  which,  b«  ineaiu  to  lue-     Within  the  month  the 

juiuce 
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It  is  impossible  upon  our  present  plan  to  enter  minutely 
into  the  particulars  of  the  accumulated  authority,  thus  com- 


jiiitice  may  teoder  amends,  and  that  he  may  have  no  difficulty  10  whom 
cu  iiddreiS  himseir,  the  plaintiff's  notice  must  be  indorsed  with  the  name 
HiiJ  place  of  Hbode  of  hi;  attorney.  If  ihe  justice  neglects  to  tender 
Hmends,  or  lender)  what  the  plaintitT  reruaes,  and  what  afterwards  appear 
Co  himaejf  insufficient,  he  may,  at  any  time,  even  aFter  action  brought, 
if  before  issue  joined,  pay  money  into  court  as  amends,  which  will  have 
the  same  effect  aa  a  tender  made  before  action  brought.  That  effect  is 
in  either  ca«e,  that  if  the  jury  find  the  amends  adequate  to  the  injury  sus- 
tained, the  verdict  will  be  for  the  dcTendauL  And  it  should  be  observed, 
that  the  el&ct  of  these  provisions  being  to  turn  the  action  into  one  in 
which  a  tender  maybe  made,  or  money  paid  into  court  (see  Vol. III.  p.  303, 
304.  n.11,  la.),  the  courts  will  apply  to  it  the  same  discretionary  power 
which  they  exercise  in  other  cases,  and  will  therefore  permit  a  defendant,  who 
has  not  availed  himself  in  time  of  the  provisions  of  the  statute,  to  withdraw 
his  plea  upon  payment  of  costs  after  issue  joined,  and  plead  it  again  with 
apayment  of  money  into  court  as  amends.  Htcaifnei  v.  Boifi,lTaant.3S. 
So  that  in  effect  the  justice  may  now,  in  general,  partly  by  force  of  the 
statute,  anil  partly  by  permission  r>f  the  court,  tender  amends  at  any  time 
before  the  issue  actually  comes  to  trial.  If  the  piuntiff  accept  the  sum 
tendered  or  paid  into  court,  the  dispute  ends  in  the  speediest  and  most 
economical  way  for  both  parties  j  if  he  rcruse,  the  defendant  is  not  pre- 
judiced by  his  tender,  because  the  statute  allows  him  to  plead  not  guilty 
at  the  same  time,  and  the  tender  or  payment  of  money  is  not  taken  to  be 
a  conclusive  admission  of  the  right  of  action,  but  the  plaintiff  must  prove 
his  cose  entirely,  (not  going  beyond  the  matter  contained  in  his  notice,) 
and  also  satisfy  the  jury  that  the  amends  offered  were  insufficient. 

Besides  the  two  advantages  now  specified,  the  statutes  give  three  others 
to  the  justices  of  peace  i  the  first  is,  that  the  actionmust  be  brought  within 
six  months  after  the  net  committed ;  the  second,  that  it  must  be  brought 
in  the  county  in  which  it  was  committed;  the  Imt,  that  the  justice  need 
not  specially  state  upon  the  record  his  legal  justification  for  the  act  which 
he  has  done,  but  may  give  it  in  evidence  under  the  genernl  plea  of  not 

Of  course,  the  question  very  often  arises,  under  what  circumstances  a 
magistrate  is  entitled  to  these  protections;  in  other  words,  when  he  ran  be 
said  to  have  done  the  act  complained  of  "  in  the  execution  of  his  office." 
It  b  obvious  that  these  words  must  not  be  construed  strictly,  because  the 
statutes  contemplate  protection  to  persons  who  have  unintentionally  done 
wrong,  and  exceeded  the  jurisdiction  of  their  office.  Accordingly  it  has 
been  held  in  many  cases,  that  if  the  defendant  honestly  intended  to  act  as 
magistrate,  and  the  act  done  was  in  a  matter  within  the  jurisdiction  of 
magistrates,  he  is  within  the  protection  of  the  statule^  though  he  exceeded 
his  powers,  and  transgressed  the  law.  Briggi  v.  Evelyn,  aH.Bt.  114. 
IVeller  v.  ToJie,  9  East.  364. 

irtheverdictbefortheplaiQtiir,  he  will  not  be  entitled  to  double  costs, 
BBS  unless 
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□utted  to  tlie  charge  of  ibesc  inagistmtcs.  I  must  therefore 
refer  myself  at  present  to  such  subsequent  parts  of  these  Com- 
mentaries, as  will  in  their  turns  comprize  almost  every  object 
of  the  justice's  jurisdiction :  and  in  the  mean  time  recommend 
to  the  student  the  perusal  of  Mr.  Lambard's  eirenarcha,  and 
Dr.  Burn's  justice  of  the  peace,-  wherein  he  will  find  every 
thing  relative  to  this  subject,  both  in  antient  and  modem  prac- 
tice, collected  with  great  care  and  accuracy,  and  tlisjKised  in  I 
a  most  clear  and  judicious  method.  | 

!  I  SHAix  next  consider  some  officers  of  lower  rank  than 
those  which  have  gone  before,  and  of  more  confined  jurisdic- 
tion,' but  still  such  as  are  universally  in  use  through  every 
part  of  the  kingdom.  J 

rV.  FofRTULV,  then,  of  the  constable.  Tlie  word  constable 
is  frequendy  said  to  be  derived  from  the  Saxon  konmj-[Tflpel, 
and  to  signify  the  support  of  the  king.  But  as  we  borrowed 
the  name  as  well  as  the  office  of  constable  from  tlie  French, 
I  am  rather  inchned  lo  deduce  it,  with  s'u-  Henry  Spehnan 
and  Dr.  Cowel,  from  that  language :  wherein  it  id  plainly  de- 
rived from  the  Latin  comes  stabidi,  an  officer  well  known  in 
the  empire:  so  calle<1  because,  like  ihe  great  constable  of 
France,  as  well  as  the  lord  high  constable  of  England,  he  was 
to  i-egulate  all  matters  of  chivalry,  tilts,  tournaments,  and 
feats  of  arms,  which  were  performed  on  horseback.  This 
great  office  of  lord  high  constable  hath  been  disused  in  Eng- 
land, except  only  upon  great  and  solemn  occasions,  as  the 
king's  coronation  and  the  like,  ever  since  the  attainder  of 
Stafford  duke  of  Buckingham  under  king  Henry  VIII. ;  as  in 
France  it  was  suppresse<t  about  a  century  afler  by  an  edict  of 
Louis  XIII.':  but  from  his  office,  says  Lambard'',  this  lower 
constableship  was  at  first  drawn  and  fetched,  and  is  as  it  were 
a  very  finger  of  that  hand.  For  the  statute  of  Winchester ', 
,  which  first  appoints  them,  directs  that,  for  the  better  keeping 
"\ 

■  Philip',  life  of  Pole,  Li.  ill,  '  IsEilw.I.e.e. 


iinla*  tlic  judgu  who  u-icd  the  cnuk  •hnll  in  open  court  cerlifv  oii  : 
buk  of  ihc  rcconl,  ihic  tliu  iiijufy  wa»  mitliciou)  aud  wilTul. 
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(if  the  peace,  two  constables  in  every  hundred  and  francliise 
shall  inspect  all  matters  relating  to  arms  and  armour.  (IS) 

Constables  are  of  two  sorts,  high  constables,  and  petty 
constables.  The  former  were  first  ordained  by  tlie  statute 
of  Winchester,  as  before  mentioned;  arc  appointed  at  the 
conrt  leets  of  the  franchise  or  hiuidred  over  which  they  pre- 
side, or,  in  default  of  that,  by  the  justices  at  their  quarter  ses- 
sions ;  and  are  removable  by  the  same  audiority  that  appoints 
them".  The  petty  constables  are  inferior  officers  in  every 
town  and  parish,  subordinate  to  [he  high  constable  of  the 
hundred,  first  instituted  about  the  reignof  Edw.III.  These  |[  356  ] 
petty  constables  have  two  offices  united  in  them ;  the  one  an- 
tient,  the  other  modern.  Their  antient  office  is  that  of  head- 
borough,  tithing-man,  or  borsholder ;  of  whom  we  formerly 
spoke  %  and  who  are  as  antient  as  the  time  of  king  Alfred : 
tlieir  more  modern  oiSce  is  that  of  constable  merely;  which 
was  appointed  (as  was  observed)  so  lately  as  ihe  reign  of 
Edward  III.,  in  order  to  assist  the  high  constable''.  And 
in  general  tlie  antient  head-boroughs,  tithing-men,  and  bors- 
holders,  were  made  use  of  to  serve  as  petty  constables  ;  tliough 
not  so  generally,  but  that  in  many  places  they  still  continue 
distinct  officers  fi-om  the  constable.  They  are  all  chosen  by 
the  jury  at  the  court  leet;  or  if  no  court  leet  be  held;  are 
appointed  by  two  justices  of  the  peace'. 

Tii£  general  duty  of  all  constables,  both  high  and  petty, 
as  well  OS  of  the  other  officers,  is  to  keep  the  king's  peace  in 
their  several  districts ;  and  to  that  purpose  they  are  armed 
with  very  large  powers,  of  arresting  and  Imprisoning,  of 
breaking  open  houses,  and  the  like :  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  most 


(11)  The  (.aae  in  Salkeld,  p.  175.  after  cited,  aadenather  in  the  nine  book, 
p.580,  the  Queen  v.  Wyal  are  express,  that  high  constables  are  officers 
at  crininion  law,  not  first  ordained  by  the  statute  of  Wintoii ;  and  Hnw- 
kins  ^tiitcn  thiit  to  be  the  better  opinion.  Certainly  the  stnlulc  docs  n[>t 
seem  to  be  creating  or  describing  a  new  office,  so  much  as  imposing  a  duty 
upoti  an  existing  and  recogni^icd  officfr; 
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put  pot  into  these  offices,  it  is  perliaps  Teiy  wcQ  thai  tbej 
are  generally  kept  in  igT)oraoce.(14)  One  of  tbeir  principil 
duties,  arising  from  the  statute  of  Winciiefter,  vhtch  sppoinU 
ibem,  is  to  keep  watch  and  ward  in  iheir  respective  jarisdie- 
limu.  Ward,  guard,  or  aulodia,  is  chieflr  applied  (o  tlw 
day-time,  in  order  to  apprehend  rioters,  and  robbers  on  the' 
highways ;  the  manner  of  doing  which  is  left  to  the  di^ 
cretJon  of  tiie  justices  of  the  peace  and  the  constable':  tfar 
hundred  being  however  answerable  for  all  robberies  conv- 
mitletl  tlierein,  by  ^ay-light,  hr  having  kepi  n^ligent  guard- 
Watch  is  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  ancestorstnHrA/  or  vacta  *,)  and  it  begins 
at  the  time  when  ward  ends,  and  ends  when  that  begins :  for, 
[  367  1  by  the  statute  of  Winchester,  in  walled  towns  the  gates  shall 
I)e  closed  from  sun^setting  to  sun-rising,  and  watch  shall  be 
kept  in  every  borough  and  town,  especially  in  the  summer 
season,  to  apprehend  all  rogues,  vagabonds,  and  night-walkers, 
and  make  them  give  an   account  of  themselves.     The  con- 

'  Dak.  JuM.  C.I04.  (n 


(11)  Mr.  Christian  observo  with  juttice  upon  tb»  pauage,  that  if  the 
powers  of  the  constable  arc  dangerous,  ihey  ought  to  be  curtailed  by  the 
legislature,  but  that  everf  officer  ought  to  know  the  extent  of  his  duty 
and  authurity.  in  experience  it  is  found  generally,  thai  the  responubility 
under  which  constables  act,  is  a  suScieni  check  against  a  wanton  abuse  of 
their  authority;  and  the  le^laiure  has  felt  it  neceuary  to  estef>d  to  them 
the  same  kind  of  protection  whi<A  they  have  aflbrded  to  ma^stratt*,  in 
caiea  in  which  Ihej  have  unintentionally  exceeded  il. 

By  the  SiG.S.  C.44.  no  action  shall  be  brought  against  any  constable, 
or  person  acting  by  hit  order  and  in  his  lud,  for  any  thing  done  in  obedience 
to  a  ma^stratc's  warrant,  until  demand  has  been  made  of  a  perusal  and 
copy  of  the  warrant,  and  that  demind  n^lectcd  to  be  coiiipticd  with  for 
the  space  of  six  days.  If  the  demand  be  complied  with,  and  the  constable 
sued  alone  without  the  justice,* or  sued  with  him ;  in  either  case,  upon  pro- 
duction and  proof  ofn  warrant,  the  jury  shall  find  a  verdicl  for  ilic  con- 
*table,  not  withstanding  any  defect  of  jurisdiction  in  the  justice. 

Betides  high  and  petty  constables,  there  are  special  constables,  whom 
any  two  justices  of  the  peace  have  the  power  of  appointing  upon  the  in- 
formation on  oath  of  five  re^ctable  householders,  that  any  tumult,  riot, 
or  felony  has  taken  place,  or  is  likdy  to  take  place.  In  this  case  the  ap- 
pointment is  compulsory;  but  in  all  emergencies,  niagistralei  may  appoint 
Bad  iwcar  m  any  number  of  toluntary  special  conslabtea  for  the  preserv- 
ation of  the  pt-aeo. 
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stable  may  appoint  watchmen,  at  his  discrelioii,  regulated  by 
the  custom  of  the  place ;  and  these,  being  his  deputies,  have 
for  the  time  being  the  authority  of  their  principal.  But, 
with  regard  to  the  infinite  number  of  other  minute  duties,  that 
are  laid  upon  constables  by  a  diversity  of  statutes,  I  must 
again  refer  to  Mr.  Lambard  and  Dr.  Burn;  in  whose  com- 
pilations may  be  also  seen,  what  powers  and  duties  belong  to 
the  constable  or  tithing-man  indifferently,  and  what  to  the 
constable  only :  for  the  constable  may  do  whatever  the  tithing- 
man  may;  but  it  does  not  hold  e  conveiso,  the  tithing-man  not 
having  an  equal  power  with  the  constable. 

V.  We  are  next  to  consider  the  surveyors  of  the  high- 
ways. Every  parish  is  bound  of  common  right  to  keep  the 
high-roads,  that  go  through  it,  in  good  and  sufficient  repair ; 
unless,  by  reason  of  the  tenure  of  lands  or  otherwise,  this 
care  is  consigned  to  some  particular  private  person.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what- 
ever other  immunities  he  might  enjoy  :  this  being  part  of  the 
trinoda  tiecessifas  to  which  every  man's  estate  was  subject ;  viz. 
expeditio  contra  hoslern,  ara'um  const nictio,  et  jiontium  rejmralio. 
Foi',  though  the  reparation  of  bridges  only  is  expresised,  yet 
that  of  roads  also  must  be  understood ;  as  in  the  Roman  law, 
ad  instructiones  reparationesque  ititieiiim  et  pmilium,  mdium 
genus  hominmn,  nulliusque  dignitatis  ac  veneraiionts  mcritis, 
cessare  oporlel ",  And  indeed  now,  for  the  most  part,  the 
care  of  the  roads  only  seems  to  be  left  to  parishes ;  that  of 
bridges  being  in  great  measure  devolved  upon  the  county  at 
large,  by  statute  22  Hen.  VIII.  c.5.  (15)     If  the   parish  he- 


(15)  The  liability  of  rhe  inhabitanli  of  the  counly  which  is  ut  common 
law,  the  statute  of  H.s.  being  only  in  afErmance  of  the  common  luw,  ex- 
tends to  all  bridges  on  highways  which  are  not  within  any  cily  or  town 
corporate,  and  which  no  individual  is  by  prescription,  or  the  tenure  of  his 
lands,  hound  to  repair.  If  a  new  bridge  of  public  utility  be  built  by  an 
individual  on  a  highway,  eiibstanlially  and  commodiousty,  to  the  satisfac- 
tion of  the  county  surveyor,  odd  dedicated  to  and  accepted  by  the  public, 
the  county  arc  bound  to  the  future  repairs ;  if  the  bridge  he  unnecessary, 
or  insufficiently  built,  the  county  should  indict  it  as  a  nuisance ;  or  thej 
will  Ih:  deemed  to  have  acc^ed  it,  by  continuing  to  use  it  after  discovery 
of  its  inutility,  or  imperfect  construction.    In  all  cases  in  which  the  county 
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i  these  repairs,  they  might  formerly,  as  they  ma;  sUU, 
be   indicted  for  such  their  n^lect :  bat  it  was  cot  i)>en  io- 
cumbent  on  any  particular  officer  to  call  the  parish  togelbei^ 
and    set  them   upon   this   work;  for  which   reasoo,  by  lb»' 
C  358  ]    statatc  2&3l1>.&M.c8.  aurreyors   of  the   highways 
ordered  to  be  chosen  in  crery  parish '. 


I 


These  suriCTors  were  originally,  according  to  the  statnte 
of  Philip  and  Mary,  to  be  apjMinted  by  the  constable  and 
eh urcli- wardens  of  tlie  parish  ;  but  now  they  are  constituted 
bv  two  neighbouring  justices,  out  of  such  inhabitants  or 
others  as  arc  described  in  statute  13  Geo.  III.  cTS^  and  may 
have  salaries  allotted  them  for  their  trouble.  ( 16) 

'  TUi  olSn,  Mr.  Dalton  [juil.  cap.  the  Bonun  <nfi  with  ihcne  of  conii- 

SO.]  MP,  cumI;  (luvtn  that  of  lite  117  pitidia ;    but   (In   bcoiuw   one 

emndarei  norvni  sT  ibr  Bamun ;  but  Thamiu,  who  wai  die  canUr  of  Ifae 

H  ihooM  tean  Ihu  tbon  v>s  an  office  Flatoitiiaii  nj,  ma  laodiiktc  fat  the 

of  ntticr    more  digiiiQr  and  aatbofitj  cotwihliip  viih  Joliui  Ccnr.    (Cic-  "d 

than    ourt:   not  ool}  from  campairiDg  jluic  LI.  qi.l.) 
dx  meliwil  of  nMLJBg  aiHl  ■meadiOK 


is  bouDd  lo  repair,  ihe  liabllily  eitencb  to  the  nuuDletiance  of  three  hun- 
drctl  feet  nf  the  road  next  adjoiniog  each  end  of  the  bridge  Jt.  v.  H'.  Bi- 
Aig  of  Yorktliire,  3  East  3*3.  Jt.  T.  JntuMtanlt  of  the  ctnady  of  JCml, 
3M.&S.SI7.  JLt.  Hal  Riding  of  raritAirt,-K«a.  SSS.  Sneral  <ub- 
tequiMil  stBiiiies  have  been  made  on  the  uilject  of  county  bridgo,  which 
place  the  regulation  of  the  building  and  rcpsirs  in  the  htndi  of  the  jusiccx 
at  quarter  HKsiont,  and  arm  them  with  nil  ncressaiy  poocrs;  the  moil  im- 
portant of  theie  are  the  43  G. 3.  c.59.  the  S:2G.3.  c.lio.,  aud  the  S9G.3. 

(16)  By  the  1 5 G.J.  C.78.  the  constables,  churchwardens,  wrveyors,  and 
rated  householders  of  each  perish  arc  bound  annually  in  September  10 
nake  out  a  list  of  ten  peraom  living  within  it,  which  it  to  be  returned  10 
a  meeting  of  ihe  inagi*tiBtes  of  the  diriuon  in  tpecial  tesioni.  Prom  thit 
list,  if  they  please,  and  if  not,  from  ifae  other  inhahilantt,  the  msgutntcs 
arc  to  Bp|)oiDt  the  uirrcyon ;  and  a  person  to  appointed  is  bound  to  take 
the  office  under  a  penally,  and  receives  no  salary ;  it  is  one  of  the  public 
duties  of  an  inhubitaat,  which  he  is  called  upon  to  perform  in  hU  turn  un- 
paiil,  and  he  cannot  be  appointed  again  for  three  yeara  nfter  hti  terrice. 
But  if  no  litt  he  reUitneil,  ur  ihe  perfon  airjiointrd  ^hali  rcfive  lo  scrvtt  ' 
the  oKce,  the  juiticci  may  tlien  njipoint  any  pcrton  slthough  not  an  in- 
habitant, who  ii  willing  to  wrve;  and  to  this  person  thus  taking  upoa 
blinietf  an  office  which  he  has  no  public  obligation  on  him  to  perform,  they 
hire  the  power  ofasugning  a  talary. 
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Their  office  and  duty  consist  in  putting  in  execution  a 
variety  of  laws  for  the  repairs  of  the  public  highways ;  that 
is,  of  ways  leailing  from  one  town  to  another  :  all  which 
are  now  reducetl  into  one  act  by  statute  13  Geo.III.  c,78. 
which  enacts,  I .  That  they  may  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove  them  ;  who 
is  liable  to  penalties  on  non-compliance.  2,  They  are  to 
call  together  all  tlie  inhabitants  and  occupiers  of  lands,  tene- 
ments, and  hereditaments  within  the  parish,  six  days  in  every 
year,  to  labour  in  fetching  materials,  or  repairing  the  high- 
ways:  all  persons  keeping  draughts  (of  three  horses,  &c.)  or 
occupying  lands,  being  obliged  to  send  a  leani  for  every 
draught,  and  for  every  SO/,  a  year,  which  they  keep  or 
occupy ;  persons  keeping  less  than  a  draught,  or  occupying 
k'ss  than  50/.  a  year,  to  contribute  in  a  less  proportion  :  and 
all  other  persons  chargeable,  between  the  ages  of  eighteen 
and  sixty-five,  to  work  or  find  a  labourer.  But  they  may 
compound  with  the  surveyors,  at  certain  easy  rates  established 
by  the  act.  And  every  cartway  leading  to  aiiy  market-town 
must  be  made  twenty  feet  wide  at  the  least,  if  the  fences  will 
permit ;  and  may  be  increased  by  two  justices,  at  the  expense 
of  the  parish,  to  the  breadth  of  thirty  feet.  3.  The  sur- 
veyors may  lay  out  their  own  money  in  purchasing  materials 
for  repairs,  in  erecting  guide-posts,  and  making  drains,  and 
shall  be  reimbursed  by  a  rate  to  be  allowed  at  a  special  [  359  ] 
sessions.  4.  In  case  the  personal  labour  of  the  parisli  be 
not  sufficient,  the  suiTeyors,  with  the  consent  of  the  quarter 
[or  special]  sessions,  may  levy  a  rate  on  the  parish,  in  aid  of 
the  personal  duty,  not  exceeding,  in  any  one  year,  together 
with  die  other  highway  rates,  the  sum  of  Qd.  in  the  pound ; 
for  the  due  application  of  which  they  are  to  account  upon 
oath.  (17)  As  for  turnpikes,  which  are  now  pretty  generally 
introduced  in  aid  of  such  rates,  and  the  law  relating  to  them, 
these  depend  principally  on  the  particular  powers  granted  in 


(!7)  The  13G.3.  C.7S.  hat  receiveil  some  8mendnient»  by  aubsequvrit 
ttatutes,  especially  in  the  three  material  points  of  the  cotnpulBorj'  labouf, 
the  composition  money  in  lieu  thereof,  and  the  Bilditional  asseumenls. 
But  1  think  it  belter  lo  refer  the  render  to  Burn'9  Justice,  title  Highways, 
where  he  will  find  the  subject  treated  ut  length,  than  to  ntleinpi  an  imper- 
fect Hccouut  of  them  in  thi»  place. 
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the  serersl  road  nets,   and  upon   some  general  provisiotu« 
which   are  extended   to  all   turapike  roads  in  tLe  kingdom, 
by  statute   15  Geo.III.  i-,8*.  amended  by  many  subsequent  j 
acts  ^  (18) 

VI.  I  PROCEED  therefore,  lastly,  to  consider  the  overseenrfl 
of  the  poor  ;  ^eir  original,  appointment,  and  duly. 

The  poor  of  England,  till  the  time  of  Hen.  VIIl.,  subsisted  ' 
entirely  upon  private  benevolence,  and  the  charity  of  well- 
disposed  Christians.  For  though  it  appears  by  the  mirrour  ', 
that  by  the  common  law  the  poor  were  to  be  "  sustained  by 
"  parsons,  rectors  of  the  church,  and  the  parishioners  ;  so 
"  that  none  of  them  die  for  deiault  of  sustenance  ;"  ai>d 
though  by  the  statutes  12  Ric.  11.  c.7.  and  19  Hen.  VII.  c.  12. 
the  poor  are  directed  to  abide  in  the  cities  or  towns  wherein 
they  were  bom,  or  such  wherein  they  had  dwelt  for  three 
years,  (which  seem  to  be  the  fii-st  rudiments  of  parish  settle-  . 
menis,)  yet  till  the  statute  27  Hen.  VIII.  c.25.,  I  find  no  com- 
pulsory method  chalked  out  for  this  purpose :  but  tlie  i>oor 
seem  to  have  been  left  to  such  relief  as  Uie  humanity  of  their 
neighbours  would  afford  them.  The  monasteries  were,  in 
particular,  (lieir  principal  resource ;  and,  among  other  bad 
effects  which  attended  the  monastic  institutions,  it  was  not 
perhaps  one  of  tlie  least  (tliough  frequently  esteemed  quite 
otherwise,)  that  ihey  supported  and  fed  a  very  numerous  and 
very  idle  poor,  whose  sustenance  depended  upon  what  was 
[  360  ]  daily  dbtributed  in  alms  at  the  gates  of  the  religious  houses. 
But,  upon  the  total  dissoludon  of  these,  the  inconvenience 
of  tlius  encouraging  the  poor  in  habits  of  indolence  and 
beggary  was  quickly  felt  throughout  the  kingdom  :  and 
abondance  of  statutes  were  made  in  the  reign  of  king  Hcnrv 
the  eiglilh  and  his  children,  for  providing  for  the  poor  and 
impotent  i  which,  the  preambles  lo  some  of  them  recite,  had 
of  late  years  greatly  increased.     These  poor  were  principally 


(It)  Tbii,  and  muij  tabwqueni  »ctt  of  nplaiution  and  UBeodiDMiti 
have  been  repealed  by  the  3  G.  4.  c.ISG.,  which  ii  now  the  gentnl  tumpikr 
■CI  of  tbe  kingdom. 
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of  two  sorts ;  sick  and  impotent,  and  therefore  unable  lo 
work ;  idle  and  sturdy,  and  therefore  able,  but  not  willing, 
to  exercise  an  honest  employment.  To  provide  in  some  mea- 
sure for  both  of  these,  in  and  about  the  metropolis,  Ed- 
ward the  sixth  founded  three  royal  hos|iitttls ;  Christ's  and 
St.  Tliomas's,  for  the  relief  of  the  impotent  through  infancy 
or  sickness ;  and  Bridewell  for  the  punishment  and  employ- 
ment of  the  vigorous  and  idle.  But  these  were  far  from  being 
sufficient  for  the  care  of  the  poor  throughout  the  kingdom  at 
large:  and  therefore,  after  many  other  fruitless  experiments, 
by  statute  43  Eliz.  c.  2.,  overseers  of  the  poor  were  appointed 
in  every  parish. 

By  virtue  of  the  statute  last  mentioned,  these  overseers  are 
to  be  nominated  yearly  in  Easter  week,  or  within  one  month 
afler,  (though  a  subsequent  nomination  will  be  valid "",)  by  two 
justices  dwelling  near  the  parish.  They  must  be  substantial 
householders,  and  so  expressed  to  be  in  the  appointment  of 
the  justices  ". 

Their  office  and  duty,  according  to  the  same  statutes,  are 
principally  these ;  first,  to  raise  competent  sums  for  the  neces- 
sary relief  of  the  poor,  impotent,  old,  blind,  and  such  other 
being  poor,  and  not  able  to  work :  and  secondly,  lo  provide 
work  for  such  as  are  able,  and  cannot  otherwise  get  employ- 
ment J  but  this  latter  part  of  their  duty,  which,  according  to 
the  wise  regulations  of  that  salutary  statute,  should  go  hand 
in  hand  with  the  other,  is  now  most  shamefully  neglected. 
However,  for  these  joint  purposes,  they  are  empowered  to 
make  and  levy  rates  ujion  the  several  inhabitants  of  the  parish, 
by  the  same  act  of  parliament ;  which  has  been  farther  ex-  [  361  ] 
plained  and  enforced  by  several  subsequent  statutes. 

The  two  great  objects  of  this  statute  seem  to  have  been, 
1.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
employment  for  such  as  are  able  to  work :  and  this  princi- 
pally by  providing  stocks  of  raw  materials  to  be  worked  up  at 
their  separate  homes,  instead  of  accumulating  all  the  poor 
in  one  common  workhouse ;  a  practice  which  puts  the  sober 

"  Str.llSS.  "  ! Lord  lUjrm.  1394. 
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BHii  diligent  upon  a  level  (in  point  of  their  earnings)  with 
those  who  are  dissolute  and  idle,  depresses  the  laudable  emu- 
lation of  domestic  industry  and  neatness,  and  destroys  all 
endearing  family  connexions,  the  only  lelicity  of  the  indigent. 
Whereas,  if  none  were  relieved  but  those  wh«  are  incapable 
to  get  their  livings,  and  that  in  proportion  to  their  incapa- 
city :  if  no  children  were  removed  from  their  parents  but 
such  as  are  brought  up  in  rags  and  idleness ;  and  if  everjr 
poor  man  and  his  family  were  regularly  furnished  with  em- 
ployment, and  alloweil  the  whole  profits  of  their  labour 
spirit  of  busy  cheerfulness  would  soon  diffiise  itself  through 
every  cottage;  work  would  become  easy  and  habitual,  when 
absolutely  necessary  for  daily  subsistence ;  and  the  peasant 
would  go  through  his  task  without  a  murmur,  if  assured  that 
he  and  his  children  (when  incapable  of  work  through  infancy, 
age,  or  infirmity,)  would  then,  and  tlien  only,  be  entitled  to 
support  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  statute  of  queen 
Elizabeth;  in  which  the  only  defect  was  confining  the  ma- 
nagement of  the  poor  to  small  parochial  districts,  which  are 
frequently  incapable  of  furnishing  proper  work,  or  providing 
an  able  director.  However,  the  laborious  poor  were  then  at 
liberty  to  seek  employment  wherever  it  was  to  be  had :  none 
being  obliged  to  reside  in  the  places  of  their  setdeinent  but 
sudi  as  were  unable  or  unwilling  to  work,  and  those  places  of 
settlement  being  only  such  where  they  were  born,  or  had  made 
their  abode,  originally  for  three  years ",  and  afterwards  (in 
the  case  of  vagabonds)  for  one  year  only  ■■. 

C  362  ]  After  the  restoration  a  very  different  plan  was  adopted, 
whicli  has  rendered  the  employment  of  the  poor  more  diffi- 
cult,   by  autliorizing  the  subdiviMun  of  parishes  (19);   has 


I 


i 


(19)  Tliit  H  by  the  Ktntiitc  of  t,1&  MCh.8.  c.l2.;  but  M  it  Can  only  bo 
done  wliere  the  pariih  cannBti  uflwo  or  ibore  diitinct  vHU  or  tawntbip*, 
W)il  cannot  from  its  nzm  reap  ihc  Aill  and  ordinarj  benefit  from  the  itatute 
of  Eliiibetb,  it  doe;  uot  teem  to  be  open  to  the  objection  which  tlie  au- 
thor 
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greatly  increased  their  number,  by  confining  them  alt  to  iheir 
respective  districts  ;  has  given  birth  to  the  intricacy  of  onr 
poor  laws,  by  multiplying  and  rendering  more  easy  the 
methods  of  gaining  .setdements ;  and,  in  consequence,  has 
created  an  infinity  of  expensive  law-suits  between  contending 
neighbourhoods,  concerning  those  settlements  and  removals. 
By  the  statute  IS  &  U  Car.  II.  c.  12.  a  legal  settlement  was 
declared  to  be  gained  by  bhih  .-  or  by  ifiAalntana/,  apprentice- 
ship, or  scniici;  for  forty  days :  within  which  period  all 
intruders  were  made  removable  from  any  parish  by  two 
justices  of  the  peace,  unless  they  settled  iu  a  tenement  of  the 
annual  value  of  10/.  (20)  The  frauds  naturally  consequent 
upon  this  provision,  which  gave  a  settlement  by  so  short  a 
residence,  produced  the  statute  1  Jac,  II.  c.  17.  which  directed 
notice  in  writing  to  be  delivered  to  the  pariah  ofhcers,  l)eforc  a 
settlement  could  be  gained  by  such  residence.  Subsequent 
provisions  allowed  other  circumstances  of  notoriety  to  bo 
equivalent  to  such  notice  given ;  and  those  circumstances 
have  from  time  to  time  been  altered,  enlarged,  or  restrained, 
whenever  the  experience  of  new  inconveniences,  arising  daily 
from  new  regulations,  suggested  the  necessity  of  a  remedy. 
And  the  doctrine  of  certificates  was  invented,  by  way  of 
counterpoise,  to  restrain  a  man  and  his  family  from  acquiring 
a  new  settlement  by  any  length  of  residence  whatever,  unless 


thor  makes  against  it.  By  the  sintiite  of  Elitabclb,  there  could  be  no 
more  thnn  four  overseers  appointed,  nml  they  might  be  found  in  many 
cBies  inadequate  to  the  careful  inspection  and  eiuployiuent  of  (he  poor  of 
eitenuve  pariahea. 

(20)  The  wards  of  the  Matute  are, "  where  he  was  last  legally  settled, 
either  as  a  native,  householder,  tojoarner,  apprentice,  or  servant,  for  the 
space  of  forty  days  at  the  least;"  so  that  a  residence  of  forty  days  evea  as 
a  sojourner  was  sufficient  to  give  a  settlement.  The  statute  is  rather  a 
statute  of  removal  than  of  settlement,  and  applies  to  persona  likely  to  l>e 
chargeable,  who  come  to  settle  in  a  tenement  under  the  yearly  value  often 
pounds.  These  mii;ht  be  removed  widiin  forty  days  slier  their  coming ; 
but  then  it  must  have  l>een  to  a  parish  or  tovraship  maintaining  iti  own 
poor,  in  which  they  were  born,  or  had  last  resided  forty  days  in  any  of  the 
speciBed  capacities.  If  the  persons  had  no  such  settlement,  there  waa  no 
power  of  removal.  'I'he  law  remuins  unchanged  in  this  respect,  except  with 
regard  to  natives  of  Scotland,  Ireland,  the  isles  of  Man,  Jersey,  Ac.  who 
by  the  S9G.3.  c.IS.  may  now  be  removed  with  their  laniiliea  from  any 
pariah,  in  which  they  are  chargeable  to  the  place  of  their  birth.  See  R. 
V.  Lecdi,-iB.8eA.iO>i. 
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ia  two  pplicaW  otccfited  cases ;  which  nukes  parishes  very 
taaHaut  oT^riDg  sacfa  «^ifi*-H**,  and  of  course  cxnfines 
ihe  poor  at  home,  where  frequently  no  adeqtiate  en^iloyineu 
on  be  had.  (21) 

Tb£  lair  of  settlemeota  may  be  therefore  now  reduced  b^  J 
the  SoUowiag  general  heads ;  or,  a  settlement  in  a  parish  tnaj 
be  acqaired,  1 .  By  InrtA  ■,  for,  wbererer  a  child  is  first  known 
to  b^  that  is  always  prima  Jaeie  the  place  of  settlemoit, 
until  aoote  other  can  be  shewn  \  This  is  also  generally  the 
place  of  settlement  of  a  bastard  diild ';  for  a  bastard,  hat'ing 
[  363  3  in  the  eye  of  the  law  no  father,  cannot  be  referred  to  ih  settle- 
ment, as  other  children  may '-  But,  in  legitimate  children, 
thougti  the  place  of  birth  be  prima  facU  the  settlement,  yet  it 
is  not  concluNvely  so;  for  there  are,  2.  Setdements  by 
parentage,  being  the  settlement  of  one's  father  or  mother:  all 
legiliniate  children  being  really  settled  in  the  parish  where  . 
their  parents  are  settled,  until  tliey  get  a  new  settlement  for  ] 
thenuelres '.  (S3)  A  new  settlement  may  be  acquired  several 
ways ;  as,  3.  By  marriagt.  For  a  woman,  marry'mg  a  man 
that  b  settled  in  another  parish,  changes  her  own  settlement  : 
the  law  not  permitting  the  separation  of  husband  and  wife  ". 
But  if  ihe  man  has  no  settlement,  her's  is  suspended  during 
his  life,  if  he  remains  in  England,  and  is  able  to  nminlain 
her ;  but  in  his  absence,  or  after  his  death,  or  during  (per- 
haps) his  inability,  she  may  be  removed  to  her  old  settle- 
ment'. (23)     The  other  methods  of  acquiring  settlements  in 

"  Caiik.  133.       Comb.  361.  Salt.  '  Silk.  328.      S  Lord  RnnLllTS. 

485.      ILord  R*Tin.567.  "   Sin.  514. 

'  See  p.  459.  '   Foley,  S49.  251,258.    Burr.  Sett 

•  a>lk.  4S7.  C  370. 


(SI)  See  pon.  p.36S.{n.a7.) 

(9S)  The  pariab  in  which  ihc  Jathtr  \\  telded  a  the  settlement  of  the 
Icgitiinate  chilil;  but  if  the  father  has  no  sctUemeot,  that,  which  the  mother 
hkil  fireiiouilti  la  aiarriugc,  must  be  looked  to.  See  R.  v.  Si.  Batedph'i, 
Burr.  8.0.357. 

(S.'i)  In  the  cnsc  of  the  Klag  v.  ElUiam,  S  East.  1 1  j.  It  was  lietennined, 
that  where  the  husband  had  no  settlement,  ihe  wife  by  their  muiiial  con- 
■enl  iiiighl  lie  leparated  from  him,  nnd  removed  to  the  place  of  her  maiden 
Mltlemem.  but  thii  case  wai  a  good  deal  reflected  on  in  that  of  the  King 
J,  httdt,  4B.&A.  498.,  and  it  wa*  said  to  be  againit  public  policy  wid 
good  moral*,  to  permit  the  teparation  of  hufband  and  wife,  even  with  their 

CODKDi. 
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any  parish  are  all  reducible  to  this  one,  dijoi-ty  days'  residence 
therein :  but  this  forty  days'  residence  {which  is  construed  to 
be  lodging  or  lying  there)  must  not  be  by  fraud,  or  stealth, 
or  in  any  clandestine  manner ;  but  made  notorious,  by  one  or 
other  of  the  following  concomitant  circumstances.  The  next 
method  therefore  of  gaining  a  settlement,  is,  -t.  By  forty  days' 
residence  and  notice.  For  if  a  stranger  comes  into  a  parish 
and  delivers  notice  in  writing  of  his  place  of  abode,  and  num- 
ber of  his  family,  to  one  of  the  overseers,  (which  must  be 
read  in  tlie  church  and  registered,)  and  resides  there  unmo- 
lested foi'  forty  days  after  such  notice,  he  is  legally  settled 
thereby  "  (23)  For  the  law  presumes  that  such  a  one  at  the 
time  of  notice  is  not  likely  to  become  chargeable,  else  lie 
would  not  venture  to  give  it;  or  that  in  such  case  t!ie  parish 
would  take  care  to  remove  him.  Hut  there  are  also  other 
circumstances  equivalent  to  such  notice  :  therefore,  5.  Renting 
for  a  year  a  tenement  of  the  yearly  value  of  ten  pounds,  and 
residing  forty  days  in  the  parish,  gains  a  settlement  without 
notice  *,  upon  the  prindple  of  having  sulistance  enough  to 
gain  credit  for  such  a  house.  (24)  6.  Being  charged  to  and 
paying  tlie  ])ublic  taxes  and  levies  of  the  parish  (excepting 
tliose  for  scavengers,  highways  ^,  and  the  duties  on    houses 

'  SUt  IS&MCiir.  n.  cI3.  IJoc.lL 


consent.  It  may  be  doubted  therefore,  whether  such  a  removal  would 
now  be  saiKtioned  under  any  circumstunco,  and  it  is  clear  that  unless  with 
mutual  consent  it  would  not  Iw  permitted, 

(33)  This  head  of  settlement  i»  taken  away  by  the  35G.3.  c.lOI.  s.3. 
scepost.  p.365.  n.(32). 

(94)  This  principle  was  entirely  lost  sight  of  in  the  numerous  decisions 
on  this  hcntt  of  settlement;  the  result  of  wliich  was  that  a  party  niight 
gain  a  setilemenl  by  a  residence  of  forty  days  in  a  parish  on  a  tenement  of 
however  sniall  a  value,  taken  for  however  short  a  time,  rot  less  than  forty 
days,  without  actual  payment  of  any  rent,  even  without  Btipulotion  for  the 
payment  of  any,  if  at  the  same  time  he  occupied  in  that  or  any  otlior  pariah 
any  other  tenement  or  tenements  for  forty  itBy*,tbc  united  annual  values  of 
which  amounted  to  10/,  In  the  principle  ofsiicli  decisions  it  ie  clear  that  the 
party's  credit,  or  substance,  could  have  no  place.  A  recejit  statute  however 
(the  39ti.3.c.  50.}  has  endeavoured  to  bring  the  law  l>aclc  to  it]  and  enacts 
that  to  give  n  settlement  the  tenemeut  must  be  one,  a  house,  or  building, 
land,nr  both;  within  the  parish;  botiA  fde  hired  al  to/.  f>er  annum!  for 
onr  whole  year ,-  and  orcupicd,  uud  the  rent  ncCually  paid  for  that  time. 


THE  RIGHTS  BookL 

sod  windows '  (25) ;  and,  7.  Execotn^  when  legdlf  ap- 
pcHDCed,  BDj  poblic  parocliid  Q^En^  figrs  whole  jearinlke 
pariiliy  as  cfamch-waideD,  &c.  are  both  of  them  «qiimknt  to 
DoCioe^  and  gain  a  ffHWiiiiiil  %  if  oonplcd  wiih  a  residence  id 
bnj  dajrs.  8.  Being  hired  ibr  a  year,  when  munarried  and 
i^*fM^tTfj  and  serou^  a  year  in  the  same  service  (S6) ;  an^  9. 
Being  bound  an  appraUicej  giire  the  servant  and  apptentice  a 
settlement  without  notice^,  in  that  place  wl^rein  they  serve 
the  last  fivty  days.  This  is  meant  to  encourage  triplication 
to  trades*  and  going  oat  to  repntable  services,  la  Lastly, 
die  having  an  niaie  of  one^s  own,  and  residing  thereon  Sony 
days,  however  small  the  value  may  be,  in  case  it  be  ac€|aired 
by  act  of  law  or  of  a  third  person,  as  by  descent,  gift,  de- 
vise^  &c.  is m,  snfficknt  settlement* :  but  if  a  man  acquire  it 
by  his  own  act,  as  by  purchase,  (in  it's  popular  sense,  in 
consideration  of  money  paid,)  then  unless  the  amsideration 
advanced  bond  Jide  be  SO/,  it  is  no  setdemoit  for  any  longer 

'  fllit.9lO«o.II.c.ia  lSGco.111.         ^  a^  S&4W.  &M.  cll.    8&9 
c-flS.  W.III.  c.  90.  81  GcD.n.  ell. 

•  4Btat.  sae4  W. Jk  M.  clI.  '  Mk.  5S4. 


(95)  To  these  exceptions  must  be  added  the  assessed  taxes  by  virtue  of 
the  43  G.  3.  cJ61.  s.  59.  This  head  of  settlement  was  considered  to  be 
virtually  destroyed  by  the  operation  of  the  35  G. 5.  c.  10 1.,  which  prevented 
the  acquisition  of  a  settlement  hy  the  payment  of  rates,  and  levies  in  re- 
spect of  a  tenement  of  less  value  than  1()/.  per  annum  ;  because  a  settlement 
being  gained  by  the  occupation  of  a  tenement  of  that  value  for  40  days, 
m  condition  more  easily,  and  in  a  vast  majority  of  cases  more  speedily,  per- 
formed, as  well  as  more  simply  proved,  than  the  payment  of  rates  ; 
it  never  became  necessary  in  fact  to  claim  a  settlement  in  respect  of  such 
payment.  But  as  the  59  G.  5.  c.50.  has  made  a  year's  renting  and  occu- 
pation necessary  to  the  gaining  a  settlement,  whatever  the  value  be,  this 
head  has  been  revived  in  cases  where  the  value  exceeds  lo/.  annually,  anii 
the  poor's  rates  have  been  paid,  but  the  occupation  has  fallen  short  of  a 
year.     R,  v.  St,  Pancras,  2  B.  &  C.  1 22. 

(36)  It  would  be  vain  to  attempt  any  analysis  of  the  numberless  cases 
-which  have  been  decided  on  minute  dutinctions  as  to  this  head  of  settle- 
ment ;  Imt  I  will  only  observe,  that  by  a  childless  person  in  the  text  is  to 
'be  understood  a  person  who  has  no  uncmancipated  children,  that  is,  none 
who  having  acquired  no  substanthre  settlement  for  themselves,  may  become 
chargeable  to  the  parish  by  taking  derivatively  their  father's  settlement ; 
and  that  the  service  may  continue  legally  the  same,  though  there  be  various 
iiirlng*  and  different  masters,  if  any  part  be  under  a  hiring  for  a  year,  if 
nil  the  fmrth  be  uninterruptedly  connected,  and  if  the  new  masters  be  the 
Irgnl  reiMTscntntivrs  of  the  old  one. 
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lime  than  the  person  shall  inhabit  thereon''.  He  is  in  no  case 
removable  from  his  own  property  t  but  he  shall  not  by  any 
trifling  or  fraudulent  purchase  of  his  own  acquire  a  pennanent 
and  lasting  settlement. 

Ai.i,  persons  not  so  settled  may  be  removed  to  tfieir  own 
parishes  on  complaint  of  the  overseers  by  two  justices  of 
the  peace,  if  they  shall  adjudge  them  likely  to  become  charge- 
able to  the  parish  into  which  they  have  intruded  :  unless  they 
are  in  n  way  of  getting  a  legal  settlement,  as  by  having  hired 
a  house  of  lOl.  per  annum,  or  living  in  an  annual  service ;  for  [  355  J 
then  they  are  not  removable '.  And  in  all  other  cases,  if  the 
parish  to  which  they  belong  will  gi-ant  them  a  certificate  ac- 
knowledging tliem  to  be  fhi-ir  parishioners,  they  cannot  be 
removed  merely  because  likely  to  become  chaigeable,  but 
only  when  they  become  actually  chargeable '.  Bui  such  certi- 
ficated person  can  gain  no  settlement  by  any  of  the  means 
aliove  mentioned,  unless  by  renting  a  tenement  of  10/.  per 
annum,  or  by  serving  an  annual  office  in  the  parish,  being 
legally  placed  therein :  neither  can  an  apprentice  or  servant 
to  such  certificateti  person  gain  a  settlement  by  such  their, 
service*.  (27) 

"  awi,  9  Geo.  I.  cT.  '  Slat.  8&  9  W.III.  c.  30.' 


(3T)  A  certificate  has  been  deBaeil  to  be  "  u  inoit  solemn  scknowledg- 
mcnt  by  the  parish  which  gives  it,  that  the  parties,  who  ore  U19  subject  of 
it,  are  their  Icg^ly  settled  inhubitanta."  The  cSect  of  it  is  to  nikko  ihos?. 
who  reside  under  it  irrenioveable,  until  actually  chargeable,  and  oIki  in-  - 
capable  of  conferring  a  settlement  in  the  certificated  parish,  or  iici)uirin|> 
one  except  by  renting  a  tenement  of  lOJ.  a  year,  or  executing  an  annnaJ 
i^cf:  therein.  It  took  its  rise  and  was  several  times  modified  by  statutes 
paued  at  a  time  when  a  man  was  removeable,  if  only  lik^if  to  be  charge- 
able to  the  parish  in  which  he  was  resident;  but  when  the  55G.3.  c.lOI.- 
took  away  from  niflgistratcs  the  power  of  removing  any  one  till  he  was' 
actually  chargeable,  the  great  neccKity  for  certificates  ilicd  away,  and  the 
practice  of  granting  them  hm  becotne  Icm  and  less  frequent.  This  pro- 
vision of  tile  legislature  however  wat  necessarily  accompanied  with  some 
others,  without  which  it  would  have  worked  great  injustice;  in  the  first 
place,  the  settlement  by  mere  residence  with  express  notice  was  absolutely 
taken  away;  foratthe  ol^cct  of  that  notice  wai  to  wmn  the  pariah  officers 
and  enable  them  t  >  remove  in  time  where  there  was  a  likelihood  of  charge- 
ability,  and  the  power  to  remove  under  sucli  circumstances  was  now  taken 
C  C   2  H«ny. 


$65  THE  EIGHTS  Book  I- 


Tsxtt  mm  die  gencnd  hndf  of  the  km  nbtiog  to  the 

pooTf  wUdi,  bj  the  iCTolntiont  of  the  oomtiof  jitice  theioop 

vitfaiD  ft  eentmy  post,   are  brandied  into  ft  great  variety. 

And  jety  notwithatanding  ihe  pains  that  hare  been  tahea 

about  them,  th^  stfll  remain  Terjr  imperftoly  and  inadeqoate 

to  the  pmrpoeei  th^  are  designed  fijr :  a  6te  that  has  geaoall J 

attended  mostKif  our  statute  hnrs^  where  thqr  iunre  not  the 

feundation  fltthe  common  kw  to  build  on,    V^en  the  shires» 

the  hundreds,  and  the  tithingi^  were  keptin  the  same  admir- 

jUe  Older  in  which  th^  were  disposed  bjr  the  great  Alfiredy 

tthere  were  no  persons  idle^  consequently  none  but  the  im- 

.potent  that  needed  idief:  and  the  statute  of  M  Eliz.  seems 

tntirdy  fimnded  oa  the  same  principle.    But  when  this  ex- 

edlent  aeheme  was  neglectfJ  and  departed  from,  we  cannot 

bot  obserre  with  concern  what  miserable  shifts  and  lame 

expedients  hare  from  time  to  time  been  adopted,  in  order  to 

patch  up  the  flaws  occasioned  by  this  neglect    There  is  not 

ft  more  necessary  or  nunne  certain  nuudm  in  the  frame  and 

constitution  of  society,  »than  that  every  indiTidual  must  con- 


-  awajTy  the  notice  was  become  useless  to  them,  and  therefore  was  not  aU 
lowed  to  be  operative  for  the  individual.  2d.  Unmarried  women  with 
child,  and  persons  convictefl  of  felon v,  or  under  the  vagrant  laws,  were 
declared  to  be  as  such  actually  chargeable.  As  the  child  would  be  settled 
where  bom,  it  wa»  necessary  to  give  a  power  to  remove  the  mother  More 
'  the  birth)  who  might  else  have  been  purposely  kept  from  becoming  actually 
•  cluir]^eable  in  the  parish  in  order  to  settle  the  child  there. 

•  ^%e  fame  statute  contained  a  humane  provision  to  {>revent  removals  of 
f^iupert  beings  made  at  improper  times,  which  was  of^en  done  in  order  to 
free  the  parish  from  the  maintenance  to  which  it  was  liable,  till  the  exe- 
cution  of  the  order.  It  therefore  ciniK>wers  the  magistrates  who  make 
tlie  order  (and  by  the  49  G. 3.  c.l94.  the  same  power  is  given  to  any  other 
,two  magistrates)  to  suspend  the  execution  of  it  so  long  as  by  reason  of 
lickness  or  ^ny  infirmity  the  pauper  is  unable  or  unfit  to  travel;  when 
the  order  is  so  suspended  with  respect  to  the  pauper  himself,  iu  execution 
is  also  by  tl»e  49  G,3.  c.l24.  to  be  postponed  as  to  evcrj-  other  person 
named  in  k,  and  actually  of  the  household  or  family  when  the  order  was 
made.  During  such  suspension  the  pauper  can  gain  no  settlement  by  any 
act  of  his  own  in  the  parish  in  which  he  remains,  and  he  remains  there  at 
the  costs  of  the  parish  to  which  he  belongs.  And  with  respect  to  the 
children  of  unmarried  women,  who  shall  be  bom  while  their  mothers  are 
residing  in  a  parish  under  a  suspended  order,  the  statute  declares  their 
settlement  to  l>c  in  the  parishes  of  their  mothers,  and  not  in  the  places  of 
ibdr  births. 
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tribute  his  sbare  in  order  to  the  well-being  of  the  community : 
and  surely  they  must  be  very  deficient  in  sound  policy,  who 
suffer  one  half  of  a  parish  to  continue  idle,  dissolute,  and  un- 
employed ;  and  at  length  are  amazed  to  find,  that  the  industry 
of  the  other  half  is  not  able  to  maintain  the  whole.  (28) 


(28)  Perhaps  the  censure  in  the  text  upon  the  poor  laws  is  too.  severe 
and  indiscriminate,  as  the  statement  of  the  police  of  the  country  in  the 
time  of  Alfred  is  undoubtedly  too  highly  coloured.  Public  opinion,  which 
of  late  years  set  strongly  against  the  whole  system,  has  more  recently  suf- 
fered a  considerable  change ;  apd  many  of  its  ablest  opponents  seenv  dis- 
posed to  think  that  something  in  the  nature  of  our  poor  laws  is  at  least 
a  necessary  evil,  while  others  are  willing  to  concede  that  well  administered 
and  slightly  modified  they  may  be  made  a  substantial  benefit.  I  forbear 
to  enter  on  so  difficult  and  important  a  subject  in  a  note,  as  the  policy 
of  a  poor  law  system ;  but  it  is  undoubtedly  to  be  regretted  that  the  sys- 
tem of  settlement  in  England  is  nipre  encumbered  with  subtle  distinctions 
and  conflicting  decisions  than  any  other  head  in  the  law.  The  best  ac- 
counts, of  them  may  be  found  in  Mr*  Nolan's  Treatise  on  the  Poor  Lat^s, 
and  Burn's  Justice,  title  Poor. 


c  c  3 
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CHAPTER   THE   TENTH. 

t 

^F   THE    PEOPLE,    WHETHER    ALIENS, 

DENIZENS,  OR  NATIVJIS.. 

« 

ITAVING,  in  the  eight  preceding  chapters,  treated  of  per- 
sons  as  they  stand  in  the  public  relations  of  magUiratet^ 
I  now  proceed  to  consider  such  persons  as  fall  und^  the  deno- 
mination of  Ae  people.  And  herein  all  the  inferior  ^d  subordi- 
nate magistrates,  treated  of  in  the  last  chi^ter,  are  included. 

The  first  and  most  obvious  division  of  the  people  is  into 
aliens  and  natund-bom  subjects.  Natural-bom  subjects  are 
such  as  are  born  within  the  dominions  of  the  crown  of  Eng- 
land j  that  is,  within  the  ligeance,  or,  as  it  is  generally  called, 
the  allegiance  of  the  king :  and  aliens,  such  as  are  born  out 
of  it.  Allegiance  is  the  tie,  or  Ugamen,  which  binds  the  sub- 
ject to  the  king,  in  return  for  that  protection  which  the  king 
affords  the  subject.  The  thing  itself,  or  substantial  part  of  it, 
is  founded  in  reason  and  the  nature  of  government ;  the  name 
and  the  form  are  derived  to  us  from  our  Gothic  ancestors. 
L^der  the  feodol  system,  every  owner  of  lands  held  tliem  in 
subjection  to  some  superior  or  lord,  from  whom  or  whose 
ancestors  the  tenant  or  vasal  had  received  them;  and  there 
was  a  mutual  trust  or  confidence  subsistmg  between  the  lord 
and  vasal,  that  the  lord  should  protect  the  vasal  in  the  enjoy- 
ment of  the  territory  he  had  granted  him,  and,  on  the  other 
hand,  that  the  vasal  should  be  faithful  to  the  lord,  and  defend 
him  against  all  his  enemies.  This  obligation  on  the  part  of 
the  vasal  was  called  his^ditas  or  fealty ;  and  an  oath  of  fealty 
was  required,  by  the  feodal  law,  to  be  taken  by  all  tenants  to 
their  landlord,  which  is  couched  in  almost  the  same  terms  as 
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our  aiitient  oath  of  aliegiance";  except  tlmt  in  tlie  usual  oalh 
of  fealty  there  was  frequently  a  saving  or  exception  of  the 
faith  due  to  a  superior  lord  by  name,  uuder  whom  tlie  lund- 
lord  liimself  was  perhaps  only  a  tenant  or  vasal.  But  wlien 
the  acknowledgment  was  made  to  the  absolute  superior  him- 
self, who  was  vasal  to  no  man,  it  was  no  longer  culled  the 
oath  of  fealty,  but  the  oath  of  allt^innee;  nud  therein  the 
tenant  swore  to  bear  faith  to  his  sovereign  lord,  in  opposition 
to  all  men,  widiout  any  saving  or  exception  ;  "  contra  oinnes 
"  homilies  Jidelilatan  fecit '."  Land  teld  by  this  exalted 
species  of  fealty  was  called  fiudum  ligium,  a  liege  fee ;  the 
vasals  hominei.  ligii,  or  liege  mei;  and  the  sovereign  tlieir 
dominus  ligius,  or  liege  lord.  And  when  sovereign  princes 
did  homage  to  each  other  for  lands  held  under  their  respective 
sovereignties,  a  distinction  was  always  made  between  simple 
homage,  which  was  only  an  acknowledgment  of  tenure  "^ ;  and 
liege  homage,  which  included  Uie  fealty  before  mentioned, 
and  the  services  consequent  upon  it.  Thus  when  our  Ed- 
wardlll.,  in  1329,  did  homage  to  Philip  Vl.-of  France,  for 
his  ducal  dominions  on  that  continent,  it  was  warmly  disputed 
of  what  species  the  homage  was  to  be,  whether  liege  or  simple 
homage*'.  But  with  us  in  England,  it  becoming  a  settled 
principle  of  tenure,  that  aU  lands  in  the  kingdom  are  holden 
of  the  king  as  their  sovereign  and  lord  parainotint,  no  oatii 
but  that  o(  fealty  could  ever  be  taken  to  inferior  lords,  and 
the  oath  of"  allegiance  was  necessarily  confined  to  tlie  person 
of  tlie  king  alone.  By  an  easy  analogy  the  term  of  allegiance 
was  soon  brought  to  signify  all  other  engagements  which  are 
due  from  subjects  to  their  prince,  as  well  as  those  duties 
which  were  simply  and  merely  territorial.  And  the  oath  of  [  368  ^ 
allegiance,  as  administered  for  upwards  of  six  hnndredyears^ 
contained  a  promise  "  to  be  true  and  faithflil  to  the  king  and 
"  his  heirs,  and  trutli  and  faith  to  bear  of  lifi;  and  limb  and 
"  terrene  honour,  and  not  to  know  or  hear  of  any  ill  or 
diunage  intended  him,  without  defending  him  therefrom." 
Upon  which  sir  Matthew  Hale '  makes  this  remark ;  that  il 
was  short  and  plain,   not  entangled  with  long  or  intricate 

•  a  Fenrl.  5,  6,  7.  '  Mirror,  c.  3.  S  35.       Fle«.  3.  IG. 

"  2  Feud.  99.  Brillon.  c,  29,     7  Rep.  Ciltin's  case.e. 

'  7  Rep.  Cmtvin't  CBW,  7.  '  1  Hi].  P.C.  eS, 
"  a  Can.  40l.     Mod.  Ud,  Hiit.  xiii. 
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of  one  prince,  lo  whom  he  owes  allegiance,  may  be  eutaiigled 
by  subjecting  himself  absolutely  lo  another  :  but  it  is  his  own 
act  that  brings  him  into  these  straits  and  difliculties,  of  owing 
service  to  two  masters ;  and  it  is  unreasonable  that,  by  such, 
voluntary  act  of  his  own,  he  should  be  able  at  pleasure 
unloose  those  bands  by  which  he  is  connected  to  his 
prince. 


such.^^ 


■  prev 

■  Kepi 


Local  alle^ance  is  such  as  is  due  from  an  alien,  or  stran- 
ger bom,  for  so  long  time  os  he  continues  within  tlie  king's 
dominion  and  protection  ^ ;  and  it  ceases  the  instant  sudi 
stranger  transfers  himself  from  this  kingdom  to  another. 
Natural  allegiance  is  therefore  peqwlual,  and  local  temporary 
only :  and  that  for  tliis  reason,  evidently  founded  upon  the 
nature  of  government ;  that  allegioncc  is  a  debt  due  from  the 
subject,  upon  an  implied  contract  with  the  prince,  that  so 
long  as  the  one  affords  protection,  so  long  the  other  will  de- 
mean himself  faithfully.  As  therefore  the  jirince  is  always 
under  a  constant  tie  to  protect  his  natural-born  subjects  at  | 
all  times  and  in  all  countries,  for  this  reason  their  allegianoS'J 
due  to  him  is  ecjiially  universal  and  jTermanent.  But,  on  tbH  I 
other  hand,  as  the  prince  affords  his  protection  to  an  alien 
only  during  his  residence  in  this  realm,  the  allegiance  of  aii 
alien  is  confined  (in  point  of  time]  to  the  durntion  of  such  his 
residence,  and  {in  point  of  locality)  to  the  dominions  of  the 
British  empire.  From  which  considerations  sir  Matthew 
Hale ''  deduces  this  consequence,  that,  though  there  be  an 
usuiper  of  the  crown,  yet  it  is  treason  for  any  subject,  whiU 
the  usurper  is  in  full  possession  of  the  sovereignty,  topmcUN 


c&ie  of  Jioe  dcat.  TXomiu  v.  Acklam,  3 R.&C.n9,  ia  which  it  wat  boldea, 
iliut  iipan  ihc  recognition  by  hia  late  maicstjoftbeUuitcilSlRtM  of  Ame- 
rlni  tu  be  free,  sovereign,  and  indepcndeot  sCatet,  in  the  treaty  of  Pam  m 
1T»,  under  the  sanction  of  the  Britl^  Icpslaturc,  SS  G.3.  e.46.,  the  n«- 
lurnl-born  subjects  of  his  majett)'  adhering  lo  the  United  Stales  ceased  lo 
be  siibjucti  of  the  crown  of  Kngland,  and  became  aliens  and  incapable  of 
inheriting  Iniidi  in  England,  That  ihc  natives  of  Great  Britain  sre  aliens 
and  incnpablt^orinlicritinglnndt  in  thcUnitedStalesuf  America,  had  been 
previously  hoiden  in  the  case  at  Bright  i  Later  v.  Rocheiter,  TWhe«ton'( 
Keports  of  Cases  in  the  supreme  eourt  of  (he  United  Slates,  sss. 
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any  thing  ngainst  liis  crown  and  dignity  :  wherefore,  although 
the  true  prince  regain  the  sovereignty,  yet  such  attempts 
against  the  usurjier  {unless  in  defence  or  aid  of  the  righifiil 
king)  have  been  atlerwnrds  punished  with  death;  because  of 
the  breach  of  that  temporary  allegiance  which  was  due  to 
him  as  king  de  faeto.  And  upon  this  footing,  after  Ed- 
ward IV.  recovered  the  crown,  which  had  been  long  detained 
from  his  house  by  the  line  of  Lancaster,  treasons  committed 
against  Henry  VI.  were  capitally  punished ;  though  Henry 
had  been  declared  an  usurper  by  parliament.  (3) 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is 
held  to  be  opplicnble  not  only  to  the  political  capacity  of  the 
king,  or  regal  office,  but  to  his  natural  person  and  blood- 
royal  :  and  for  the  misapplication  of  their  allegiance,  viz.  to 
the  regal  capacity  or  crown,  exclusive  of  the  person  of  the 
king>  were  the  Spencers  banished  in  the  reign  of  Edward  II. ' 
And  from  hence  arose  that  principle  of  personal  attachment 
and  afiecttonnte  loyalty  which  induced  our  forefadiers  (and 
if  occasion  required,  would  doubtless  induce  their  sons)  to 
hazard  all  that  was  dear  to  them,  life,  fortune,  and  family,  in 
defence  and  support  of  their  liege  lord  and  sovereign. 

This  allegiance  then,  both  express  and  implied,  is  the  duty 
of  all  the  king's  subjects,  under  tiie  distinctions  here  laid 
down,  of  local  and  tempornrj-,  or  luiiversal  and  perpetual. 
Their  rights  are  also  distinguis liable  by  the  same  criterions  of 
time  and  locilily  ;  natural-born  subjects  having  a  great  variety 


(3)  See  Foster's  Crown  Law,  diacoiirse  llic  fourth,  p.SSG.  Thepnnciple 
laitl  down  bs  to  Icu^porury  allegiance  being  due  Co  a  king  dcfuHo  Diipeors 
to  be  correct ;  but  the  instance  put  of  punishment  inflicted  in  the  reign  of 
Edward  the  Fourth  for  treasou  against  Henry  the  Sixth  is  extremely  doubt- 
ful. Sir  Rnlph  Groj'  is  the  person  mentioned  by  Lord  Hnle,  but  he  wm 
taken  in  actual  rebellion  agunst  Edward  the  Fourth  some  years  after  be 
had  been  in  full  po«aes^on  of  the  crown,  and  his  treesuu  against  Henry 
the  Sixth  appeam  to  be  mentioned  only  to  account  for  his  being  degraded 
before  he  was  beheaded,  which  distinction  from  others  who  suffered  at 
the  same  time,  lie  obtained  pur  caute  t!e  ion  perjury,  et  doublnea,  qae  il 
avail  fait  al  roi/  Hen.  6  jades  Soy,  et  ami  at  roy  F.dumrd  le   Quart,   '/ve 


I 
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of  riglitij,  which  they  acquire  by  being  born  within  (he  king's  1 
ligeance,  and  can  never  forfeit  by  any  distanco  of  place  of  i  J 
time,  but  only  by  their  own  misbehaviour:  the  eKplanatioi 
of  which  riglits  is  the  principal  subject  of  tlie  two  first  b 
of  these  commentaries.     The  same  is  also  in  some  degree  tlMiV 
case  of  aliens ;  though  their  rights  are  much  more  circum 
scribed,    being  acquired  only  by  residence   here,    and 
whenever  they  remove.     ]  shall  however  here  endeavour  b 
372  ]   chalk  out  some  of  the  principal   lines  whereby  they  are  di* 
titiguished  from  natives,    descending   to   farther   particulsn 
when  they  come  in  course. 


An  alien  bom  may  purchase  lands  or  other  estates :  but 
not  for  his  own  use:  for  the  king  is  thereupon  entitled  to 
them '.     If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  nmst  owe  an  atleginnce,  equally  permanent  with 
that   properly,  to  the  king  of  England;  which  would  pro- 
bably be  inconsistent  with  that  which  he  owes  to  his  own 
natural  liege  lord :  besides  that  thereby  the  nation  might  in 
time  be  subject  to  foreign  influence,  and  feel  many  other  in- 
conveniences.     Wherefore  by  the  civil  law  such  coiitracU 
were  also  made  void  ' :  but  the  prince  had  no  sucJt  advantage 
of  forfeiture  thereby  as  with  us  in  England.     Among  other  * 
reasons  which  might  be  given   tor  our  constitution,  it  seenu  J 
to  be  intended  by  way  of  punishment  for  the  alien's  presump«>j 
tion,  in  attempting  to  acquire  any  landed  properly :  for  the  1 
vendor  is  not  alFecled  by  it,  he  having  resigned  his  right,  and'f 
received  an  etjuivalenl  in  exchange.  Yet  an  alien  may  acquirflwl 
a  property  in  goods,  money,  and  other  personal  estate,  or  may  f 
hire  a  house  for  his  habitation  " :  for  personal  estate  is  of  ■  I 
transitory  and  moveable  nature ;  and,  besides,  this  indulgence 
to  strangers  is  necessary  for  the  advancement  of  trade.  Aliens 
also  may  trade  as  freely  as  other  people ;  only  diey  are  subject 
to  certain  higher  duties  at  the  ciistoni-honse  {+) :  and  there 
are  also  some  obsolete  statutes  of  Henry  VIII.,  prohibiting 
alien  artificers  to  work  for  themselves  in  this  kingdom :  but  it 
i«  generally  held  that  ihey  were  virtually  repealed   hy  statute 


7  ReV'T- 


(1)  ThtMebavebMnrrpoiiled, leennic,  p.3l6. n.  (IS). 
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5  Elia.  C.7.  (5}  Also  an  alien  may  bring  on  action  con- 
cerning personal  pro))erty,  and  may  make  a  will,  and 
dispose  of  his  personal  estate  " :  not  as  it  is  in  France,  where 
tlie  king  at  the  death  of  an  alien  is  entitled  to  all  he  is  worth) 
by  the  droii  d'auhaine  or  Jtis  albinalus',  unless  lie  lias  a 
peculiar  exemption. (6)  M'hen  I  mention  tfiese  rights  of  an 
alien,  I  must  be  understood  of  alien  friends  only,  or  such 
whose  countries  are  in  peace  with  our's:  for  alien  enemies 
have  no  rights,  no  privileges,  unless  by  the  king's  si>ecial 
favour  during  ihe  time  of  war. 

When  I  say  that  an  alien  is  one  who  is  born  out  of  the 
king's  dominions,  or  allegiance,  this  also  must  be  under- 
stood with  some  restrictions.  The  common  law  indeed  stood  C  3'*  ]■' 
absolutely  so,  with  only  a  very  few  exceptions  :  so  that  a 
particular  act  of  parliament  became  necessary  aller  ibe  resto- 
ration *,  "  for  the  naturalization  of  children  of  his  majesty's 
"  English  subjects,  born  in  foreign  countries  during  the  late 
"  troubles."  And  this  maxim  of  the  law  proceeded  upon  a 
general  |irinciple,  .  that  every  man  owes  natural  allegiance 
where  he  is  born,  and  cannot  owe  two  such  allegiances,  or 
serve  two  masters,  at  once.  Yet  the  children  of  the  king's 
embassadors  born  abroad  were  always  held  to  be  natural  sub- 
jects ' ;  for  as  the  father,  though  in  a  foreign  country,  owes 
not  even  a  local  allegiance  to  ihe  prince  to  whom  he  is  sent : 
so,  with  regard  to  the  son  also,  he  was  held  (by  a  kind  of 
poitlimhiium)  to  be  born  under  the  king  of  England's  allegi- 
ance, represented  by  his  father,  the  embassador.  To  encou- 
rage also  foreign  commerce,  it  was  enacted  by  statute 
25  Edw.ni.st.2.  that  all  children  born  abroad,  provided  bot/t 
their  jiarents  were  at  the  time  of  the  birth  in  allegiance  lo  the 
king,  and  the  mother  had  passed  the  seas  by  her  husband's  con- 

-   Lulw.  M.  '    SlBl.  29  Car.  2.  c.  6. 

'  7  R<^p.l8. 


(5)  SceVol.lI.  p.agj.  n.(fi). 

(6)  The  conMiliiem  naseoibb'  in  ITSO  and  1791  entirely  abolijth pi  the 
dn/it  d'auiainei  but  the  Code  Civil  liai  reitrniaeil  the  operHtiou  of  tlie'C 
iawi  U>  the  natives  oTthiMecouDtrie*  in  which  no  Mii'h  right  cxi^M  n3n>ii''< 
I'Viiichuicn.    SccCoikCivii,  I.LiiM.  s.ii, 
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eeiil,  mij^lit  inlierit  as  if  bom  in  England :  and  accordin; 
]iathbet;n  so  fttljudged  in  behalf  of  merchants  V  But  by  several 
more  modem  slntntes  **  these  restrictions  are  still  farlhi 
off:  so  that  all  children,  bom  out  of  the  king's  ligeonce^ 
whose  fathers  (or  grandfathns  by  the  father's  side)  were 
nMural-boni  subjects,  are  now  deemed  to  be  natural-bom 
subjects  themselves,  to  all  intents  and  purposes ;  unless  their 
said  ancestors  were  attainted,  or  banished  beyond  sea,  &r 
high  treason;  or  were  at  the  birth  of  such  children  in  tbe 
service  of  a  prince  at  enmity  with  Great  Britain.  (7)  Yet  the 
grandchildren  oi  such  ancestors  shall  not  be  privileged  in  re- 
spect oi  the  alien's  duty,  except  they  be  protestanis,  and 
[  374  ]  actually  reside  within  the  realm;  nor  shall  be  enabled  to  claim 
any  estate  or  interest,  unless  the  claim  be  made  within  five 
years  after  the  same  shall  accrue. 

The  children  of  aliens,  born  here  in  England,  are,  gene- 
rally speaking,  natural-born  subjects  and  entitled  to  all  the 
privileges  of  such.  In  which  the  constitution  of  France 
differs  from  ours ;  for  there,  by  their _^«  albinatus,  if  a  child 
be  born  of  foreign  parents,  it  is  an  alien'.  (S) 

A  DENIZEN  is  an  alien  bom,  but  who  has  obtained  tx 
donatione  regis  letters  patent  to  make  him  an  Eiighsh  subject : 
a  high  and  incommunicable  branch  of  the  royal  prerogative  \ 
A  denizen  is  in  a  kind  of  middle  state,  between  an  aben  and  , 
natural-born  subject,  and  partakes  of  both  of  them.  He  '\ 
may  take  lands  by  purchase  or  devise,  which  an  alien  may  not ; 
but  cannot  take  by  inheritance ' :  fur  his  parent,  through  whom 
he  must  claim,  being  an  alien,  had  no  inheritable  blood,  and 

•  Cro.  Cw.  eOI.      Mar.gl.      jenli.  '  Jcnk.  Cent.  3.  d(n  (nnniir /ran- 

Cent.  3.  cois.  SIS. 

■  T  Aon.  C.  S.  4  Cro.  II.  c.  SI.  and  '  T  Itep.  CalTin'i  cau.  S5. 

13  Geo.  3.  cSI.  '  Co.  LilLS.  a. 


(T)  But  the  children  of  »  British  mother  mirricd  to  a  foreigner  arc  KUens 
if  born  abroad.     ■iT.R.SOO.  Duroiuc  v.  Jonn. 

(a)  But  now  a  chilil  bom  in  KrancG  of  foreign  parcDt*,  may,  wrltliin  a 
year  aller  attuning  SI  )Ufiri,  clBim  the  chBrnclcrof  n  Prenchmftn,  de- 
daring,  if  not  then  resident  in  Krancc,  his  intention  to  fix  there,  and  M>- 
ttially  fixinu  ihfre  wiihin  h  ycor  from  siieh  dedanilian.  Toile  Civil.  I.i. 
tit.l.  » -0. 
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tlierefore  coultt  convey  none  to  the  son .  And,  upon  a  like  deH-ct  ^^ 

of  hereditary  blood,  the  isstie  of  a  denizen,  born  btifwe 
denization,  cannot  inherit  to  him ;  but  his  issue  born  nfier 
may '.  A  denizen  is  not  excused  ■  fi-om  paying  tlie  alien's 
duty,  and  some  other  mercantile  burthens.  And  no  denizen 
can  be  of  the  privy  council,  or  either  house  of  parliament,  or 
have  any  office  of  trust,  civil  or  military,  or  be  capable  of 
any  grant  of  lands,  &c.  from  the  crown  ''. 

NATunALi NATION  conuot  be  performed  but  by  act  of 
parliament:  for  by  this  an  alien  is  put  in  exactly  tlie  same 
state  as  if  he  hod  been  born  in  the  king's  ligeance ;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council  or  parliament,  holding  offices, 
grants,  &c. '.  No  bill  for  naturalization  can  be  received  in 
either  bouse  of  parliament,  without  such  disabling  clause  in 
it^:  nor  without  a  clause  disabling  the  person  from  obtaining 
any  immunity  in  trade  thereby,  in  any  foreign  country ;  un- 
less lie  shall  have  resided  in  Britain  for  seven  years  next  after 
the  commencement  of  tlie  session  in  which  he  is  naturalized  ^. 
Neither  can  any  person  be  naturalized  or  restored  in  blood, 
unless  he  hath  received  the  sacrament  of  the  Lord's  supper 
within  one  montii  before  the  bringing  in  of  the  bill;  and 
unless  lie  also  takes  tlie  oaths  of  allegiance  and  supremacy  in 
the  presence  of  the  parliament '.  But  tiiese  provisions  have 
been  usually  dispensed  wilh  by  special  acts  of  parliament, 
previous  to  bills  of  naturalization  of  any  foreign  princes  or 
princesses'". 

These  are  tlie  principal  distinctions  between  aliens,  deni-  [  375  ] 
zens,  and  natives:  distinctions,  which  it  hath  been  frequently 
endeavoured  since  the  commencement  of  this  century  to  lay 
almost  totally  aside,  by  one  general  naturalization  act  for  all 
foreign  protestants.  An  attempt  which  was  once  carried 
into  execution  by  the  statute  7  Ann.  c.  ,5. :  but  this,  after  three 
years'  exj>erience  of  it,  was  repealed  by  the  statute  10  Ann, 


'  Co.  Liu.  S.      Viugh.  385.  '  Stat.  H  Gfo.III.  c.»t. 

'  Sot.  as  Hen.  VIII.  c.  8,  '  Su^  TJk.  I.  c.  9. 

"  Stmt.  12  W.  III.  e.2.  "  Stat.  <Aiin,  c.l.  7 Geo.  11. 

'  /iirf.  ^GiM.n.e.'M,    1Gni.in.c.4. 
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€•  5.  except  one  danaey  which  was  just  now  ibentioiicd»  fcr 
natnniliwng   the  diildreii  of  English  psrents  bom  afanMid. 
HowefCTy  eveiy  foreign  seammi,  who  in  time  of  wir  serfes 
two  yean  oa  board  an  English  shqp  by  Tirtne  of  the  king^a 
prodamation,  is  iptojueio  naturalized,  onder  the  like  restric- 
tions as  in  rtatnte  12  W.IIL  c.2«";  and  all  foreign  pro* 
testants  and   Jew8»  upon  their  residii^  seven  years  in  any 
of  the  American  cdonies,  without  being  absent  above  two 
months  at  a  time,   and  aU  foreign   protestants  serving  two 
years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed in  the   whale  fishery,    without  afterward   absenting 
themselves  fvom  the   king's  dominions  for  more  than  <me 
year,  and  none  of  them  falling  within  the  incapacities  de- 
clared fay  statute  4  Geo.  II.  c  21.  shall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration,  or,   in  some  cases,  an 
affirmation  to  the  same  efiect)  naturalized  to  all  intents  and 
porposes,  as  if  they  had  been  bom  in  this  kingdom ;  except 
as  to  sitting  in  parliament  or  in  the  privy  council,  and  holding 
offices  or  grants  of  lands,  &c   from  the  crown,  withm  the 
kingdoms  of  Great  Britain  or  Ireland  ^    They  therefore  are 
admissible  to  all  other  privileges  which  protestants  or  Jews 
bom  in  this  kingdom  are  entitled  to.     What  those  privileges 
are,  with  respect  to  Jews  ^  in  paiticular,  was  the  subject  of 
very  high  debates  about  the  time  of  the  famous  Jew-bill  '^ ; 
which  enabled  all  Jews  to  prefer  bills  of  naturalization  in 
parliament,  without  receiving  the  sacrament,  as  ordained  by 
statute  7  Jac.  I.     It  is  not  my  intention  to  revive  this  contro- 
versy  again ;    for  tlie  act  lived  only  a  few  months,  and  was 
then  repealed  ' :  therefore  peace  be  now  to  it's  manes. 

"  Scat.  IS  Geo.  II.  c.  3.  Jews  till  tbeir  banishment  in  8  Edw.J. 

*  Scat  13  Geo.  II.  c.7.    20  Geo.  II.  may  be  found  in  Yhrjnne'sdemurrer,  and 

C.44.  SSOeOb  II.  C.45.  2Geo.III.  in  Molloy  «b>y«MartitM4>.  b.3.c.6.  (9) 
c  25.     13  Geo.  III.  c.  S5.  ^  Scac  S6  Geo.  II.  c  86. 

^  A  pretty  accurate  account  of  the        ■*  Stat.  27  Geo. II.  c.l. 


(9)  Sec  a  learned  note  on  the  saiue  subject  in  Mr.  Turner's  Histor)-  of 
England,  at  the  end  of  the  reign  of  Edward  I. 
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CHAPTER   THE   ELEVENTIf. 

OF  THE  CLERGY. 

T^HE  peop^e,  whedier  aliens,  denizens,  or  natural-bom 
subjects,  are  divisible  into  two  kinds ;  the  clergy  and 
laity :  the  clergy,  comprehending  all  persons  in  holy  orders, 
and  iu  ecclesia^tiqal  offices,  will,  be  the  subject  of  the  follow- 
ing chapter. 

This  venerable  body  of  men,  being  separate  and  set  i^^rt 
from  the  rest  of  the  people,  in  order  to  attend  the  more  closely 
to  the  service  of  Almighty  God,  have  thereupon  large  privi- 
leges, allowed  them  by  our  municipal  laws :  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  re- 
formation, on  account  of  the  ill  U3e  which  the  popish  clergy 
had  endeavoured  to  make  of  them.  ]for,  the  laws  having 
exempted  them  from  almost  every  personal  duty,  they  at- 
tempted a  total  exemption  from  every  secular  tie.  But  it  is 
observed  by  sir  Edward  Coke  *,  that,  as  the  overiowing  of 
waters  doth  many  times  make  the  river  to  lose  its  proper 
channe>,  so  in  times  past  ecclesiastical  persons,  seeking  to 
extend  their  liberties  beyond  their  true  bounds,,  either  lost 
or  enjoyed  not  those,  which  of  right  belonged  to  them.  The 
personal  exemptions  do  ipdeed  for  the  most  part  continue. 
A  clergyman  cannot  be  compelled  to  serve  om  a.  jiiry,  nor  to 
appear  at  a  court*leet  or  view  of  frank-pledge ;  which  al» 
most  every  other  person  is  obliged  to  do  ^ :  but  if  a  layman  is 
summoned  on  a  jury,  and  before  the  trial  takes  orders,  he  shall ' 
notwithstanding  appear  and  be  sworn  ^.  Neither  can  jie  be 
chosen   to   any  tempor^j^  office ;.  as  bailiff,  reeve,  tsonfitaUe,    [  377  ] 

^  F.  N.B.  160.     2liitt./l. 
VOL.  I.  DO 
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or  the  like,  in  regard  of  his  own  continual  attendance  on 
the  sacred  function  ^.  During  his  attendance  on  divine  ser- 
vice he  is  privileged  from  arrests  in  civil  suits  ^  In  cases 
also  of  felony,  a  clerk  in  orders  shall  have  the  benefit  of  his 
clergy,  without  being  branded  in  the  hand ;  and  may  likewise 
have  it  more  than  once:  in  both  which  particulars  he  is 
distinguished  from  a  layman  ^  (J }  But  as  they  Jiave  their  privi- 
l^ies,  so  also  they  have  their  disabilities,  on  account  of  their 
spiritual  avocations.  Clergymen,  we  have  seen  S  are  inca- 
pable of  sitting  in  the  bouse  of  commons;  and  by  staUite 
21  Hen.  VIIL  c.  IS.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  farm,  upon  pain  of  10/.  pet- 
month,  and  total  avoidance  of  the  lease ;  nor  upon  JM^e 
pain  to  keep  any  tanhouse  or  brewhouse ;  nor  shall  engage 
in  any  manner  of  trade,  nor  sell  any  merchandize,  under 
forfeiture  of  the  treble  value.  (3)  Which  prohibition  is  con- 
sonant to  the  canon  law. 

In  the  frame  and  constitution  of  ecclesiastical  polity  there 
are  divers  ranks  and  degrees  which  I  shall  consider  in  their 
respective  order,  merely  as  they  are  taken  notice  of  by  the 
secular  laws  of  England ;  without  intermeddling  with  the 
canons  and  constitutions  by  which  the  clergy  have  bound 
themselves.  And  under  each  division  I  shall  consider, 
1.  The  method  of  their  appointment;     2.  Their  rights  and 

"^  Finch.  L.  88.  ^  2  Inst.  637.       Sut.   4  Hen.  VII. 

•  Stat.  50  Ed.  III.  C.5.      1  Hic.II.    c.lS.  &  1  £dw.  VI.  cl2. 
Cl5.  >  page  175.  (2) 


(1)  SeeVol.IV.  p.373.  n.(7). 

(2)  See  note  (24), 

(3)  The  21  H.8.  cAZ.  so  far  as  regards  the  occupation  of  farms  by  cler- 
gymen, and  their  buying  and  selling,  was  rcpeoled  by  the  57  G.3.  c.99. ; 
which  by  s.2.  restrains  nil  beneficed  or  dignified  clergymen,  and  all  curates 
or  lecturers  from  taking  to  farm  more  than  eighty  acres  without  the  writ- 
ten consent  of  the  bishop  specifying  the  number  of  years,  not  exceeding 
seven,  for  which  it  is  granted.  The  penalty  for  renting  more  than  eighty 
acres  without  such  permission  is  40«.  annually  for  every  acre  exceeding 
that  number.  By  s.3.  the  same  persons  are  prohibited  from  carrying  o^n 
any  trade,  or  buying  and  selling  for  lucre,  upon  pain  of  forfeiting  the  value 
of  the  goods  so  bought  or  sold ;  and  the  contracts  entered  into  by  them 
in  say  such  tnid«  or  dealing  are  made  utterly  void. 


Ch.  II.  OF  PERSONS.  H77 

duties ;  and,  3.  The  manner  wherein  tlieir  character  or  office 
may  cense. 

I.  An  nrch-bishop  or  bishop  is  elected  by  the  chapter  of 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crown. 
Election  was,  in  very  early  times,  the  usual  mode  of  eleva- 
tion to  the  episcopal  chair  throughout  all  Christendom  ;  and 
this  was  promiscuously  performed  by  the  laity  as  well  as  the 
ctei^y '' :  till  at  length  it  becoming  tumultuous,  the  empe- 
rors and  other  sovereigns  of  the  respective  kingdoms  of  Eu-  [  378  ] 
rope  took  the  appointment  in  some  degree  into  their  own 
hands;  by  reserving  to  themselves  the  right  of  confirming 
these  elections,  and  of  granting  investiture  of  the  temporal- 
ties,  which  now  began  almost  universally  to  be  annexed  to 
this  spiritual  (Jignity ;  without  which  confirmation  and  in- 
vestiture, the  elected  bishop  coidd  neither  be  consecrated  nor 
receive  any  secular  profits.  This  right  was  aeiinowledged  in 
the  emperor  Charlemagne,  ,4.  D.  773,  by  pope  Hadrian  I-, 
and  the  council  of  Lateran  ',  and  universally  exercised  by 
other  christian  princes :  but  the  policy  of  the  court  of  Rome 
at  the  same  time  began  by  degrees  to  exclude  the  laity  from 
any  share  in  these  elections,  and  to  confine  them  wholly  to 
the  cfergy,  which  at  length  was  completely  effected  ;  the  mere 
form  of  election  appearing  to  the  people  to  be  a  thing  of  little 
consequence,  while  the  crown  was  in  possession  of  an  abso- 
lute negative,  which  was  almost  equivalent  to  a  direct  right 
of  nomination.  Hence  the  right  of  appointing  to  bishop- 
ricks  is  said  to  have  been  in  the  crown  of  England  ^  (as 
well  as  other  kingdoms  in  Europe)  even  in  the  .Saxon  times; 
because  the  rights  of  confirmation  and  investiture  were  in 
effect  {though  not  in  form)  a  right  of  complete  donation  '. 
But  when,  by  length  of  time  the  custom  of  making  elec- 
tions by  the  clergy  only  was  fully  established,  the  popes 
began  to  except  to  the  usual  method  of  granting  lliese  inves- 


<•  pfTCltrunttpopvlum. 

3  Holl.    Rep.  102.    Mat.  P»ris,  jt.  D.     "  tysjco/wrMin  fuan  ahbalvm,  fcr  ait- 

I09S. 

"  nulum    tl   bacutum    rrgii  curia  jin 

'  ntcra.x.iitt.m.  c.  as. 

"  lua  complncenlia  canfercial."    Pms 

"  P.tm,  as. 

clerical  a  manackia/vil  elieln,  ad  eltc- 

'   "  Hulla  ileclio  prae/ala 

rum   {sunt     lum  o  n-ge  ,«Uulahanl.     Seidell.    Jon. 

"  u«*a  IngiJphij    erat   mtr, 

1   liicr^  il     ^n«. /.I.  4  39. 
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tUiires,  which  was  per  attnulitm  et  baculum,  by  the  prince 
delivering  to  the  prelate  a  ring,  and  pastoral  staff  or  crosier : 
pretending  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  by  these  symbols  to  confer  a  spi- 
ritual jurisdiction  :  and  pope  Gregory  VII.  towards  the  close 
of  the  eleventh  century,  published  a  bull  of  escommunicK- 
tion  against  all  princes  who  shotdd  dare  to  confer  investi- 
tures, and  all  prelates  who  should  venture  lo  receive  them  ". 
This  was  a  bold  step  towards  effecting  the  plan  then  adopted 
E  379  j  by  the  Roman  see,  of  rendering  the  clergy  entirely  independ- 
ent of  tlie  civil  authority :  and  long  and  eager  were  the  con- 
tests occasioned  by  this  papal  claim.  But  at  length,  wheu 
^^^  tlie  emperor  Henry  V,  agreed  to  remove  all  suspicion  of  en- 

^^^L  croachment  on  tlie  spiritual  character,  by  conferring  investi- 
^^^H  tures   for  the  future  pa-  sceptium  and  not  per  anuvlum  el  bacu~ 

^^^1  !um  i  and  when  the  kings  of  England  and  France  consented 
^^^1  also  to  alter  tlie  form  in  their  kingdoms,  and  receive  only 
^^^1  homage  from  tlie  bishops  for  their  temporalties,  instead  of  in> 
^^^f  vesting  them  by  the  ring  and  crosier ;  the  court  of  Home  found 

'  it  prudent  to  suspend  for  a  while  it's  other  pretensions ".  (+) 

This  concession  was  obtained  from  king  Henry  the  first  iu 
England,  by  means  of  tliat  obstinate  and  arrogant  prelate, 
arch-bishop  Anselni " :  but  king  John  (about  n  century  alter- 

wards),   in  order  to  obtain  the  protection  of  the  pope  against 

his  discontented  barons,  was  also  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  nionasleries  and  cathedmls  in  tlie 
kingdom,  the  free  right  of  electing  their  jirelates,  whether 
abbots  or  bishops:  reserving  only  to  the  crown  the  custody 
of  the  temporalties  during  the  vacancy  :  the  form  of  granting 
a  licence  to  elect  (which  is  the  original  of  our  conge  iTadire), 
on  refusid  whereof  the  electors  might  proceed  withoiil  it ; 
and  the  right  of  approbation  afterwords,  which  was  itot 
to  be  denied  without  a  reasonable  and  lawful  cause'*.  T\u% 
grant   was   expressly    recognized    and    confirmed    in   king 


•  H.P>rii,-i.i>.llOT. 

*  M.  Firit,  A.D.  ISI 


(*)  BeeVol.rv.  p.lo9.  n.(3). 
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John's  magna  charta  %  and  was  again  established 
25  Edw.  in.  St.  6.}  3. 

But  by  statute  25  Hen.  VIII.  c.  20.  the  ancient  right  of 
nomination  was,  in  effect,  restored  to  the  crown  :  it  being 
enacted  that,  at  every  future  avoidance  oi"  a  bishoprick,  the 
king  may  send  the  dean  and  chapter  his  usual  licence  to  pro- 
ceed to  election  ;  which  is  always  to  be  accompanied  with  a 
letter  missive  from  the  king,  containing  the  name  of  the  per- 
son wliom  he  would  have  them  elect :  andj  if  the  dean  and 
chapter  delay  their  election  above  twelve  days,  the  nomin- 
ation shall  devolve  to  the  king,  who  may  by  letters  patent  ap-  [  380  ] 
point  such  person  as  be  pleases.  This  election  or  nomin- 
ation, if  it  be  of  n  bishop,  must  be  signified  by  the  king's 
letters  patent  to  the  arch-bishop  of  the  province :  if  it  be  of 
an  arch-bishop,  to  the  other  arch-bishop  and  two  bishops,  or 
to  four  bishops  ;  requiring  them  to  confirm,  invest,  and  con- 
secrate the  person  so  elected  :  which  they  are  boitnd  to  per- 
form immediately,  without  any  application  to  the  see  of 
Rome.  After  which  the  bishop  elect  shall  sue  to  the  king 
for  his  temporalties,  shall  make  oath  to  the  king  and  none 
other,  and  shall  take  restitution  of  his  secular  possessions  out 
of  the  king's  hands  only.  And  if  such  dean  and  chapter 
do  not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
arch-bishop  or  bishop  do  refuse  to  confirm,  invest,  and  con- 
secrate such  bishop  elect,  they  shall  incur  all  the  penalties  of 
a  praemunire.  (S) 

An  arch-bishop  is  the  chief  of  the  clergy  in  a  whole  pro- 
vince ;  and  has  the  inspection  of  the  bishops  of  that  pro- 
vince, as  well  as  of  the  inferior  clergy,  and  may  deprive 
them  on  notorious  cause '.  Tlie  arch-bishop  has  also  his 
own  diocese,  wherein   he  exercises  episcopal  juzi^diction  ;  aj 

'  cop.i.  aHl.  Oxnn.nS't.  '  Lord  Bajm.  fill. 


(s)  This  sUtuie,  which  wai  repealed  by  Edward  the  Sblh,  but  !»  held 
to  have  been  constructively  revived,  and  to  be  btill  in  force,  does  not  apply 
to  the  five  bishopricks  crested  by  )!.N.  subsequently  to  itB  pasting;  these 
BTC  Bristol,  Glouceitcr,  Chester,  Peterborouj;b,  and  Uxl'oril,  which  have 
nlweys  been  pure  donittives  in  form  as  well  as  substance. 
BBS 
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in  his  province  he  exercises  iirchiepiscopat.  As  arch-bishop 
he,  upon  receipt  of  the  king's  writ,  calls  the  bishops  and 
clergy  of  his  province  lo  meet  in  convocation ;  but  without 
the  king's  writ  he  cannot  assemble  ihem  '.  To  liim  all  ap- 
peals are  made  from  inferior  jurisdictions  within  his  province ; 
and,  ns  an  appeal  lies  from  the  bishops  in  person  to  him  in 
person,  so  it  also  lies  from  the  consistory  courts  of  each  dio- 
cese to  his  arch iepis copal  court.  During  the  vacancy  of  any 
see  in  his  province,  he  is  guardian  of  the  spiritualties  there- 
of, as  the  king  is  of  the  temporalties;  and  he  executes  all 
ecclesiastical  jurisdiction  therein.  If  an  archieplscopol  see 
be  vacant,  the  dean  and  chapter  are  rhe  spiritual  guardians, 
ever  since  the  office  of  prior  of  Canterbury  was  abolished  at 
the  reformation  K  The  arch-bishop  is  intitled  to  present  by 
l^se  to  all  the  ecclesiastical  livings  in  the  disposol  of  his 
U  diocesan  bishops,  if  not  filled  within  six  months.  And  the 
arch-bishop  has  a  customary  prerogative,  when  a  bishop  is 
consecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  such  suffrognn  bishop  j  in  lieu  of  which 
it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  the 
arch-bishop,  his  executors  and  assigns,  the  next  presentation 
of  such  dignity  or  benefice  in  the  bishop's  disposal  within 
that  see,  as  the  arch-bishop  himself  shall  choose ;  which 
is  therefore  called  his  option  "  :  which  options  are  only  bind- 
ing on  the  bishop  himself  who  grants  them,  and  not  on  his 
successors.  The  prerogative  itself  seems  to  be  derived  froioj 
the  legatine  power  formerly  annexed  by  the  |)opes  to  ih^ 
metropohtan  of  Canterbury".  And  we  may  add,  that  the 
papal  claim  itself  (like  most  others  of  that  encroaching  see) 
was  probably  set  up  in  imitation  of  the  impieriai  prerogative 
called  primae  or  primariae  preces  .-  whereby  the  enij)eror  ex- 
ercises, and  hath  immemorially  exercised  ",  a  right  of  naming 
to  the  first  prebend  that  becomes  vacant  after  his  nccesslou 
in  every  church  of  the  empire  ",  A  right  that  was  also  exer- 
cised by  the  crown  of  England  in  the  reign  of  Edward  I-  ' ; 


•  4  ttul.  333,  333. 
'  3  KolL  Abr.  3911. 
"  Coweri  intrrp,  lii.  «/iti»n- 
-  Sbnlock  or  6plioiii,  1 . 
■    Guldut.    fOHrt.    Imi'CT.     II 
]»gt406. 

f  Du6e*nr.  V,  soe.   Mod, 
ILM.1 


I.  i. 


talulem-  SerAalii  tjiitctipii 
Karl.  fuoiJ  —  Roberto  ie  trartl  jieimo- 
nrm  mam.  fiinin  ntt  prrca  rtga  jirae- 
rftcfa  Raitrla  cancfuU,  dt  catim  nlvnl ; 
tl  lie  jinainm  tcctrnti  lURifiira  <il  Mf- 
latioHt  pneilicli  epiKojii,  ftuin  ipu  Ab- 


lEdv.I-  3Fv°'l 
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and  which  probably  gave  rise  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter  *.  It  is  likewise  the  pri- 
vilege, by  custom,  of  the  arch-bishop  of  Canterbury,  to  crown 
the  kings  and  queens  of  this  kingdom.  And  he  hath  also 
by  the  statute  25  Hen.  VIII.  c.  21.  the  power  of  granting 
dispensations  in  any  case  not  contrary  to  the  holy  scriptures 
and  the  law  of  God,  where  the  pope  used  formerly  to  grant 
them ;  which  is  the  foundation  of  his  granting  special  licences 
to  marry  at  any  place  or  time,  to  hold  two  livings,  and  the 
like :  and  on  this  also  is  founded  the  right  he  exercises  of 
conferring  degrees,  in  prejudice  of  the  two  universities  ^. 

The  power  and  authority  of  a  bishop,  besides  the  admi-  [  382  2 
nistration  of  certain  holy  ordinances  peculiar  to  that  sacred 
order,  consist  principally  in  inspecting  the  manners  of  the 
people  and  clergy,  and  punishing  them  in  order  to  reform- 
ation, by  ecclesiastical  censures.  To  this  purpose  he  has  se- 
veral courts  under  him,  and  may  visit  at  pleasure  every  part 
of  his  diocese.  His  chancellor  is  appointed  to  hold  his 
courts  for  him,  and  to  assist  him  in  matters  of  ecclesiastical 
law ;  who,  as  well  as  all  other  ecclesiastical  officers,  if  lay  or 
married,  must  be  a  doctor  of  the  civil  law,  so  created  in  some 
university  ^.  It  is  also  the  busmess  of  the  bishop  to  institute^ 
and  to  direct  induction  to  all  ecclesiastical  livings  in  his 
diocese. 

Arch-bishopricks  and  bishopricks  may  become  void  by 
death,  deprivation  for  any  very  gross  and'  notorious  crime^ 
and  also  by  resignation.  All  resignations  must  be  made  to 
some  superior  **.  Therefore  a  bishop  must  resign  to  his  me- 
tropolitan ;  but  the  arch-bishop  can  resign  to  none  but  the 
king  himself. 

II.  A  DEAN  and  chapter  are  the  council  of  the  bishop,  to 
assist  him  with  their  advice  in  affairs  of  religion,  and  also  in 
the  temporal  concerns  of  his  see  *.  When  the  rest  of  the 
clergy  were  settled  in  tlie  several  parishes  of  each  diocese  (as 

*  ch.  8.  p.  284.  c  Sut.  37  Hen. VIII.  c.l7. 

^  See  the  bishop  of  Chester's  case.       *  Gibs.  cod. 869.  ed.1713. 
Ozon.1721.  «  3  Rep.  75.  Co.  UtU  103.    300. 
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iMk  fonfadrf y  ^  Molti  mi^cmd),  OiHm  wvM  i-^MNlid  fbr  Ae 
dd^ebratioh  of  divine  service  in  the  bididp's  owii  cadiedral ; 
Ibid  the  dnef  of  thefti,  #ho  presided  or^  die  rest^  obtained 
flie  name  cSdaxrftus  at  Aestoj  being  probably  ikt  Araisppduited 
to  SQperintted  Mr  canons  or  prebendaries. 

'h^itery  by  Mtgt 


ffdtHre  firom  the  kmg^  alid  letters  missiye  of  recommendiifidriy 
hi  due  saflie  mmiAer  as  bishops ;  but  ia  those  chapter^  th«t 
#fere  founded  by  Hen^  VIIL  out  of  the  spoils  of  the  dissolved 
monasteries^  iSbit  deAheiy  is  danaCive,  jand  the  iAstaOadonf 
[  S8S  ])  merely  by  the  king's  letters  patent '.  (6)  The  chapter,  con- 
&fing  of  canons  or  prebendaries,  are  sometimes  appointed  by 
tke  king^  soAtetimes  by  the  bishop,  lUid  somi^tiihes  elected  by 
ittaih  oAer » 

Tax  dean  and  chapter  ar^  aa  wsli  befiMe  elbaerved^  th<i 
^Ateiiiid  dedbrs  of  a  bishop.  The  biAop  is  Aeit  ordiniify 
:ind  ilmihediate  superior ;  and  has,  generally  ^eakin|^  the 
^^lorMf  of  visiting  thenv  and  correedi^  theuf  ciao^ases  is6A 
-.(Mormities.  They  had  also  a  check  on  the  bisikcp.ae  ooflutfOn 
^\k^i  for  tin  the  statute  32  Hen.  VIII.  c.98.  his  g^nt  or  lease 
vrduld  not  have  bound  his  successors  unless  confirmed  by  the 
.dean  and  chapter  \ 

'Deaneries  and  prebends  may  become  void,  like  a  bishop^ 
Hck,  by  death,  by  deprivation,  or  by  resignation  le  either 
Ae  kii^  or  the  bishop  K     Also  I  may  here  mention  onee  for 

'  page  lis,  1 14.  ^  Co.  Utt. IDS. 

*  GiU.  cdd.  197.  cd.  I7I3.  *  Plowd.  49S. 

(6)  Th«re  are  new  deaoeries  to  old  bubopricki^  aa  well  as  to  new ;  the 
former  are  those  of  Canterbury,  Norwich,  Winchester,  Durham,  Ely,  Ro- 
Chester,  Worcester,  and  Carlisle ;  the  latter  those  of  Peterborough,  Chester^ 
Gloucester,  Bristol,  and  Oxford.  Gribson  observes  of  these,  that  institution 
by  the  bishop  is  a  necessary  step  in  their  creation,  previous  to  their  instal- 
lation. Besides  nominal  election,  and  pure  donation,  Mr.  Hargtave,  in  his 
learned  note  on  the  subject,  Co.  Litt.95.  a.n.1.  observes  that  there  is  an- 
other mode  by  which  some  deaneries  are  acquired,  that  is  as  appendages 
to  another  office ;  thusi  th6  bishop  of  London  is  as  such  dean  of  Canter<» 
bury,  or  d^an  of  the  bishops  (A>  called  probably,  because  to  him  the  arch- 
bishop directs  <he  mandate  for  summoning  the  bishops  to  the  convocation); 
apd  the  bilbop  of  St.  David's  u  al<o  a^o  of  that  diocese. 
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all,  Uiat  if  a  dean,  prebendary,  or  other  spiritual  person,  be 
made  a  bishop,  all  the  preferments  of  which  he  was  before 
possessed  aie  void ;  and  the  king  may  present  fo  them  in  right 
of  his  prercgative  royal.  But  they  are  not  void  by  the  elec- 
tion, but  only  by  the  consecration*. 

III.  An  arch-deacon  hath  an  ecclesiastical  jurisdiction, 
immediately  subordinate  to  the  bishop,  throughout  the  whole 
of  his  diocese,  or  in  some  particular  part  of  iL  (7)  He  is 
usually  appointed  by  the  bishop  himself;  and  hath  a  kind  of 
episcopal  authority,  originally  derived  from  the  bishop,  but 
now  independent  and  distinct  from  his ".  He  therefore  visits 
the  clergy;  and  has  his  separate  court  for  punishment  of 
offenders  by  spiritual  censures,  and  for  hearing  all  other  causes 
of  ecclesiastical  cognizance. 

IV.  The  rural  deans  are  very  antient  officers  of  the 
church  ',  but  almost  grown  out  of  use ;  though  their  dean- 
eries still  subsist  as  an  ecclesiastical  division  of  the  diocese,  or 
arch-deacon ry.  They  seem  to  have  been  deputies  of  the 
bishop,  pUnted  all  round  his  diocese,  the  better  to  inspect  ihe 
conduct  of  the  parochial  clergy,  to  inquire  into  and  report  [  384  3 
dilapidations,  and  to  examine  the  candidates  for  confirmalion, 

and  armed,  ui  minuter  matters,  with  an  inferior  degree  of 
judicial  and  coercive  authority  ■". 

V.  The  next,  and  indeed  the  most  numerous,  order  of 
men,  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches :  in  treating  of  whom  I  shall  first  mark 

out  the  distinction  between   them;  shall  next   observe   the  \ 

'  Sto.  Abr.  I.  [nviftitaliom.  3.  61. 
Cre.  Elii.54e.T90.  S  RoIL  Abr.359- 
4  Mod.  £04.      Salk.  1ST, 


(t)  The  nuthor  here  alludes  shortly  to  a  kind  of  arrhdeecons,  ofwhich 
I  believe  no  instatice  now  remetni  in  our  church ;  officers  who  were  not 
delegated  to  the  charge  of  any  distinct  portions  of  the  dioceie,  but  whose 
authority  in  subordination  to  thnt  of  the  bishop,  and  in  the  nature  of  hii 
vicar,  pervaded  the  whole  diocese  equally.  It  seems  doublful  whether 
this  and  the  present  kind  of  archdeacons  were  ever  eiiiting  together,  or 
whether  the  present  archdeacons  hare  grown  out  of  the  former.  This  Idbi 
opinion  seems  the  more  protmble. 
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aetbod  bjr  whidi  one  may  become  «  penon  or  Ticar ;  ifaall 
then  briefly  toadi  upon  their  rights  and  duties ;  and  diaQ, 
lastly,  shew  how  one  may  cease  to  be  either. 

A  PARSON,  pentmaecdeuae^  is  one  that  hath  foil  possessioii 
of  all  the  rights  of  a  parochial  church.  He  is  called  parson, 
pentmoj  beouise  by  his  person  the  church,  which  is  an  invisiUe 
body,  is  represented :  and  he  is  in  himself  a  body  corporate, 
in  order  to  protect  and  defisnd  the  rights  of  the  church  (which 
he  personates)  by  a  perpetual  succession  ".  He  is  sometimes 
called  the  rector  or  governor  of  the  church :  but  the  appel- 
lation of  panon  (however  it  may  be  depreciated  by  fiuniliar, 
downbh,  and  indiscriminate  use),  is  the  most  l^al,  most 
beneficial,  and  most  honourable  title  that  a  parish  priest  can 
enjoy ;  because  such  a  one  (as  sir  Edward  Coke  observes), 
and  he  only,  is  said  wem  seu  personam  ecclesiae  gerere,  A 
parscm  has,  during  his  life,  the  freehold  in  himself  of  the 
parsonage  house,  the  glebe,  the  tithes,  and  other  dues.  But 
these  are  sometimes  appropriated  i  that  is  to  say,  the  benefice 
is  perpetually  annexed  to  some  spiritual  corporation,  either 
sole  or  ag^^gate,  being  the  patron  of  the  living;  which  the 
law  esteems  equally  capable  of  providuig  for  the  service  of  the 
church,  OS  any  single  private  clergyman.  Tliis  contrivance 
seems  to  have  sprung  from  the  policy  of  the  monastic  orders, 
who  have  never  been  deficient  ui  subtile  inventions  for  the 
increase  of  their  own  power  and  emoluments.  At  the  first 
establishment  of  parochial  clergy,  the  tithes  of  the  parish 
were  distributed  in  a  fourfold  division ;  one  for  the  use  of  the 
bishop,  another  for  maintaining  the  fabric  of  the  church,  a 
t  585  ]  third  for  the  poor,  and  the  fourth  to  provide  for  the  incum- 
bent When  the  sees  of  the  bishops  became  otherwise  amply 
endowed,  they  were  prohibited  from  demanding  their  usual 
share  of  these  tithes,  and  the  division  was  into  three  parts 
only.  And  hence  it  was  inferred  by  the  monasteries,  that  a 
small  part  was  sufficient  for  the  officiating  priest ;  and  that 
the  remainder  might  well  be  applied  to  the  use  of  their  own 
fraternities  (the  endowment  of  which  was  construed  to  be  a 
work  of  tlie  most  exalted  piety),  subject  to  the  burthen  of 
repairing  the  church,  and  providing  for  its  constant  supply. 

'   Co.  Lilt  300. 
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And  therefore  they  begged  and  bought,  for  masses  and  obits, 
and  sometimes  even  for  money,  all  the  advowsons  within  their 
reach,  and  then  appropriated  the  benefices  to  the  use  of  their 
own  corporation.  But,  in  order  to  complete  such  appro- 
priation effectually,  the  king's  licence,  and  consent  of  the 
bishop,  must  first  be  obtained :  because  both  the  king  and  the 
bishop  may  some  time  or  other  have  an  interest,  by  lapse,  in 
the  presentation  to  the  benefice ;  which  can  never  happen  if  it 
be  appropriated  to  the  use  of  a  corporation,  which  never  dies  : 
and  also  because  the  law  reposes  a  confidence  in  them,  that 
they  will  not  consent  to  any  thing  that  shall  be  to  the  prejudice 
of  the  church.  The  consent  of  the  patron  also  is  necessarily 
implied  :  because  (as  was  before  observed)  the  appropriation 
can  be  originally  made  to  none,  but  to  such  spiritual  corpor- 
ation, as  is  also  the  patron  of  the  church ;  the  whole  being 
indeed  nothiog  else  but  an  allowance  for  the  patrons  to  retain 
the  tithes  and  glebe  in  their  own  hands,  without  presenting 
any  clerk,  they  themselves  undertaking  to  provide  for  the  service 
of  the  church  °.  When  the  appropriation  is  thus  made,  the 
appropriators  and  their  successors  are  perpetual  parsons  of  the 
church ;  and  must  sue  and  be  sued,  in  all  matters  concerning 
the  rights  of  the  church,  by  the  name  of  parsons  p. 

This  appropriation  may  be  severed,  and  the  church  be- 
come disappropriate,  two  ways :  as  first,  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  inducted 
to  the  parsonage :  for  the  incumbent  so  instituted  and  inducted 
is  to  all  intents  and  purposes  complete  parson :  and  the  appro- 
priation, being  once  severed,  can  never  be  re-united  again, 
unless  by  a  repetition  of  the  same  solemnities  \  And,  when  [  886  2 
the  clerk  so  presented  is  distinct  from  the  vicar,  the  rectory 
thus  vested  in  him  becomes  what  is  called  a  5/n^a/r^ ;  be- 
cause he  hath  no  cure  of  |5ouls,  having  a  vicar  under  him 
to  whom  that  cure  is  committed  '.  Also,  if  the  corporation 
which  has  the  appropriation  is  dissolved,  the  parsonage  be* 
comes  disappropriate  at  common  law ;  because  the  perpe^ 
tuity  of  person  is  gone,  which  is  necessary  to  support  the 
appropriation. 

^  Plonvd.  496—500*  '  Sinecures  might  alio  be  created  by 

P  Hob.  S07.  other  means.     S  Bum.  eccl.  law.  347. 

"i  Co.  Litt.46. 
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In  Hm  nMumer,  and  sobject  to  diete  eondifinns  toajwppt^ 
prifltioiis  be  made  flt  diis  d^  (8) :  and  tfans  were  most,  if  not 
aD,  of  the  appropriatioas  at  pieseot  exkdng  origioally  made  r 
beiag  amwiwi  to  bidiopridki^  piriieiid%  idigioiis  booses  naty 
eten  to  mmneries  and  oertain  militarj  otdas,  aB  of  wfaidi 
were  spiritual  cofporatioiis.  Attbedinolationof  monasteriea 
bj  atatntes  27Hen.VIILc.S8.  and  51  Hen.  VIII.  c.  13.,  die 
apptopriations  of  the  sefeni  panonages,  wbkb  bdoi^^ed  to 
tbofe  ie>pectife  leUgioos  bomei  (amounting  to  more  tban 
one  tbird  of  all  tbe  parisbes  in  Eogfamd'),  wooU  bave  beeo 
bj  tbe  roles  of  tbe  common  law  disappropriated,  had  not  a 
dense  in  tbose  statutes  intervened,  to  gi?e  tfaem  to  tbe  king 
in  as  am|de  a  manner  ms  tbe  abbots,  &c.  fivinierly  bdd  tbe 
same,  at  tbe  time  of  tbeir  dissolution.  Tliis,  tboogh  periiapa 
scarcely  defenriUe,  was  not  witbont  example;  for  tbe  same 
was  done  in  former  reigns^  wben  die  alien  priories  (that  is, 
sodi  as  were  filled  by  fore^ners  only)  were  dissolved  and 
given  to  the  crown  K  And  Irom  these  two  roots  have  sprung 
all  tbe  lay  appropriations  of  secuhr  parsonages  which  we  now 
see  in  the  kingdom ;  they  having  been  afterwards  granted  oot 
Irom  time  to  time  by  tbe  crown*. 

These  appropriating  corporations,  or  religious  houses, 
were  wont  to  depute  one  of  their  own  body  to  perform  divine 
service,  and  administer  the  sacraments,  in  those  parishes  of 
which  the  society  was  thus  the  parson.     This  officiating  minis- 

*  Seid.  reriew  of  tith.  c.  9.     Spelm.     nys  tbeM  are  now  adlcd  impropri- 
Apologj.  35.  adoot,  as  being  improperly  in  the  hands 

*  Slnft.584.  oflaxmen.  (9) 
"  Sir  H.  Spelman  (of  titbet»  c.  29.) 


(8)  The  truth  of  thb  pontioii  has  been  queitkmed,  and  the  doubt  is  not 
likely  to  be  solved  by  any  judicial  decision.  But  I  am  not  aware  of  any 
principle  which  should  prevent  an  appropriation  from  being  now  legally 
made,  supposing  the  spiritual  corporation  already  seised  of  the  advowson 
of  the  church,  or  enabled  to  take  it  by  grant.  The  power  of  the  king  and 
the  bishop  remain  undiminished. 

(9)  In  a  note  upon  the  term  **  impropriate"  to  be  found  in  1  Haggard's 
Rep.l6S.  Duke  of  Portland  v.  Bingham^  several  instances  are  given  of  its 
being  used  tynonymousty  with  "  appropriate,"  not  only  since,  but  before 
the  diuolutton  of  the  religious  houses.  The  distinction  therefore  is  merely 
of  oommon  and  comparatively  modem  usage. 
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ter  was  in  reality  no  more  than  a  curate,  deputy, 
gerent  of  the  appropriator,  and  iheiefore  calkd  i 
vicar.  His  stipend  was  at  ttie  discretion  of  the  appropriator, 
who  was  however  bound  of  common  right  to  6nd  somebody, 
gui  iili  de  temporalibus,  epiicopo  de  spirHitalibus,  debeat  respon- 
dei-c  ',  But  this  was  done  in  so  scandalous  a  manner,  and  the 
parishes  suffered  so  much  by  the  neglect  of  the  appropriators, 
that  tlie  legislature  was  forced  to  interpose  :  and  accordingly 
it  is  enacted  by  statute  13  Eic.  II.  c.ti^  that  in  all  appropriations 
of  churches,  the  diocesan  bisliop  shall  ordain  (in  proportion  to 
the  value  of  the  church)  a  competent  sum  to  be  distributed 
among  the  poor  parishioners  annually  :  and  that  the  vicarage 
shall  be  iufficientlif  endowed.  It  seems  the  parishes  were  fre- 
quently sufferers,  not  only  by  the  want  of  divine  service,  but 
also  by  withholding  those  alms  for  which,  among  other  pur- 
poses, thepaymentof  tithes  was  originally  imposed:  and  there- 
fore in  this  act  a  pension  is  directed  to  be  disti-ibuted  among 
the  poor  purochians,  as  well  as  a  sufficient  stipend  to  the  vicar. 
But  he,  being  liable  to  be  removed  at  the  pleasure  of  the 
appropriator,  was  not  likely  to  insist  too  rigidly  on  the  legal 
sufficiency  of  the  stipend  !  and  therefore  by  statute  4  Hen.  IV. 
C.12.  it  is  ordained,  that  the  vicar  shall  be  a  secular  person, 
not  a  member  of  any  religious  house  ;  that  he  shall  be  vicar 
perpetual,  not  removable  ut  the  caprice  of  the  monastery  j 
and  that  he  shall  be  canouically  instituted  and  inducted,  and 
be  sufficiently  endowed,  at  the  discretion  of  the  ordinary,  for 
these  three  express  purposes,  to  do  divine  service,  to  inform 
the  people,  and  to  keep  hospitality.  The  endowments  iu 
consequence  of  these  statutes  have  usually  been  by  a  portion 
of  the  glebe  or  land  belonging  to  the  parsonage,  and  a  par- 
ticular sJiare  of  the  tithes  which  the  appropriators  found 
it  most  troublesome  to  collect,  and  which  are  therefore 
generally  called  privy  m  small  tithes ;  the  greater,  or  predial, 
titlies  being  still  reserved  to  their  own  use.  But  one  and 
the  same  rule  was  not  observed  in  the  endowment  of  all 
vicarages.  I-Ience  some  are  more  liberally,  and  some  more 
scantily,  endowed:  and  hence,  the  titl>e$  of  many  things,  ai 
wood  in  particular,  are  in  some  parishes  rectorial,  and  in  some 
vicarial  tithes. 

-  fl«ia.titii.c.ii.i. 
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The  distinction  therefore  of  a  parson  and  vicar  is  thisr 
the  parson  has  for  the  most  part  the  whole  right  to  all  the 
ecclesiastical  dues  in  his  parish  :  but  a  vicar  has  generally  an 
appropriator  over  him,  entitled  to  the  best  part  of  the  profits^ 
to  whom  he  is  in  effect  perpetual  curate,  with  a  standing 
salary.  Though  in  some  places  the  vicarage  has  been  con 
siderably  augmented  by  a  large  share  of  the  great  tithes 
which  augmentations  were  greatly  assisted  by  the  statute 
29  Cor,  II.  C.8.  eiiacte<I  in  favour  of  poor  vicars  and  curate^' 
which  rendered  such  temporary  augmentations  (when  mftdtf: 
by  the  appropriators)  perpetual.  (10) 

-  The  method  of  becoming  a  parson  or  vicar  is  much  the 
same.  To  both  there  are  four  requisites  necessary  :  holy 
orders  i  presentation ;  institution ;  and  induction.  The  method 
of  conferring  the  holy  orders  of  deacon  and  priest,  according 
to  the  liturgy  and  canons  ",  is  foreign  to  the  purpose  of  these 
Commentaries ;  any  farther  than  as  they  are  necessary  requi- 
sites to  make  a  complete  parson  or  vicar.  By  common  law, 
a  deacon,  of  any  age,  might  be  instituted  and  inducted  to  s 
parsonage  or  vicarage :  but  it  was  ordajneil  by  statute  I S  Eli*. 
C.12.  that  no  person  under  twenty-three  years  of  age,  and  in 
deacon's  orders,  should  be  presented  lo  any  benefice  with 
cure ;  and  if  he  were  not  ordained  priest  within  one  year 
after  his  induction,  he  should  be  i^so_/arf» deprived:  and  now, 
by  statute  13  &  II  Car,  II.  c. 4.,  no  person  is  capable  to  be 
admitted  to  any  benefice,  unless  he  hath  been  first  ordained 
a  priest ;  and  then  he  is,  in  the  lauguage  of  the  law,  a  clert 

■  See  U  Burn.  vccl.  law.  103. 


I 


(I0>  In  the  case  at  the  Ihiiie  of  Porlland  v.  Bingham,  I  HafgtLt^% 
Rcp.l  JT,,  SirW.  Scott,  after  obicrving  that  tlie  tEnn  "  sppropriauoo"  m 
■Imoit  entirely  confineil  lo  the  English  church  anil  Engtiah  canoo  Inw, 
M)i),  thut  there  were  two  kinds  of  it,  the  one  jJmo  Jitrt,  lirt  ulroquc  jure 
tarn  inipiFituali&ut,  qiiam  in Icmporalibut ;  the  other  in  lemporaiiiui  only,  the 
want  of  diatinguiihing  between  which  hnd  led  to  great  confusion.  In  the 
fir>t,  that  in  which  both  theipirituol  and  tenipor«l  inieresu  of  ihe  church 
were  annexed  to  the  house,  it  had  the  cure  of  uiuli,  and  performed  the 
increlj'  stipendiar)'  curaiei,  from  whence 
iracies  of  llic  present  day.  In  the 
an  endowed  perpetual  vicar,  who 


dutie*  by  iti  own  members  c 
probably  sprung  the  perpetual  ci 
lund  the  cure  ofiouli  resided  in 
titnud  b;  the  bi4iop. 
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in  orders.  But  if  he  obtains  ortlers,  or  a  licence  U>  preach, 
by  nioney  or  corrupt  practices  {which  seems  to  be  the  true, 
though  not  the  common,  notion  of  simony),  the  person  giving 
such  orders,  forfeits''  *0/,,  and  the  person  receiving  10/.,  and 
is  incapable  of  any  ecclesiastical  preferment  for  seven  years 
afterwards. 

Any  clerk  may  be  presented  '  to  a  parsonage  or  vicarage  j 
that  is,  the  patron,  to  whom  the  advowson  of  ihe  church 
belongs,  may  offer  liis  clerk  to  the  bisliop  of  the  diocese  to  [  389  ] 
be  insiituted.  Of  advowsons,  or  the  right  of  presentation, 
being  a  species  of  private  property,  we  shall  find  «  more 
convenient  place  to  treat  in  the  second  part  of  these  Com- 
mentaries. But  when  a  clerlt  is  presented,  the  bishop  may 
refuse  him  upon  many  accounts.  As,  1.  If  tlie  patron  is 
excommunicated,  and  i-emains  in  contempt  forty  days '. 
Or,  2.  If  the  clerk  be  unfit  *" :  which  unfitness  is  of  several 
kinds.  First,  with  regard  to  his  person ;  as,  if  he  be  a  bastard, 
an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the 
like".  Next  with  regard  to  his  faith  or  morals;  as  for  any 
particular  lieresy,  or  vice  that  is  malum  in  se  .-  but  if  the 
bishop   alleges  only   in   generals,   as  that  he  is  schiimatictis  , 

inveteraltis,  or  objects  a  fault  that  is  malum  prohibitum  mere- 
ly, as  haunting  taverns,  playing  at  unlawful  games,  or  the 
like  ;  it  is  not  good  cause  of  refusal ''.  Or,  lastly,  the  clerk 
may  be  unfit  to  discharge  the  pastoral  office  for  want  of  learn- 
ing. In  any  of  which  coses  the  bishop  may  refuse  the  clerk. 
In  case  the  refusal  is  for  heresy,  schism,  inability  of  learn- 
ing, or  other  matter  of  ecclesiastical  cognizance,  there  the 
bishop  must  give  notice  to  the  patron  of  such  his  cause  of 
refusal,  who,  being  usually  a  layman,  is  not  supposed  to 
have  knowledge  of  it ;  else  he  cannot  present  by  lapse ;  but  if 
the  cause  be  temporal,  thereheis  not  bound  toglvenotice'-(l  1) 


>  a  Roll.  Abr.  355. 


o  be  prewniiKl ;         '  2  Boll.   Abr.   356 
'&  cirdpn  heton     Stat.  3  Ric.  II.  c.3. 
'  5  Rep.  58. 


(11)  If  ihc  pulron  be  iiot  n  liiyiiiaii,  or,  more  correillj-,  if  he  p 
a  ^irilual  right,  the  bishop  it  teemi  is  nol  bound  to  give  notice  to  him. 
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If  ail  action  at  law  be  brouglit  by  the  patron  against  thq 
bishop  for  refusing  liis  clerk,  the  bishop  must  assign  the 
cause.  If  tlte  cause  be  of  a  temporal  nature,  and  the  fact 
admitted  {as,  for  instance,  outJowrj),  the  judges  of  tlie 
king's  courts  must  determine  its  validity,  or  whetJier  it  be 
sulficient  cause  of  refusal :  but  if  the  fact  be  denied,  it  must 
be  determined  by  a  jury.  If  the  cause  be  of  a  spiritual 
nature  (as  heresy  particularly  nlleged],  the  fact,  if  d^iied, 
shall  also  be  determined  by  a  jury ;  and  if  llie  fact  be  ad- 
mitted or  found,  tlie  court  upon  consultation  and  advice  of 
learned  divines  shall  decide  it's  sufficiency  ^.  If  the  rause  be 
want  of  learning,  the  bisliop  need  not  specify  in  what  points 
t  390  ]    the  clerk  is  deficient,  but  only  allege  that  he  is  deficient  * : 

hfor  the  statute  9  Edw.  II.  st.  1.  c.l  3.  is  express,  diat  the  exa- 
mination of  tlie  fitness  of  a  person  presentetl  to  a  benefice 
belongs  to  the  ecclesiastical  judge.  But  because  it  would  be 
nugatory  io  this  ease  to  demand  the  reason  of  refusal  from 
the  ordinary,  if  the  patron  were  bound  to  abide  by  bis  de- 
termination, who  has  already  pronounced  his  clerk  unfUj 
therefore  if  the  bishop  returns  ilie  clerk  to  be  minus  siiffici 
in  literalwa,  tlie  court  shall  write  to  the  nietropoli 
examine  Inni,  and  certify  his  qualifications ;  which  certifii 
of  the  archbishop  is  final ". 


If  the  bishop  hath  no  objections,  but  admits  the  palron'i 
presentation,  ttie  clerk  so  admitted  is  next  to  be  instituted 
by  him ;  which  is  a  kind  of  investiture  of  the  spiritual  part 
of  the  benefice :  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committed  to  the  charge  of  the  clerk.  When 
a  vicar  is  instituted,  he  (besides  the  usual  forms]  takes,  if 
required  by  the  bishop,  an  oath  of  perpetual  residence ;  for 
the  maxim  of  law  is,  that  vicaiius  non  kabet  vicarium  (12): 


'on'v'^l 


though  the  cause  of  refmuil  be  of  a  ipiritual  nature.    The  notice  ini 
would  be  uitelea»,  because  such  npstron,  who  ought  to  know  whethi 


pretcntce  be  fit  orn 
poieil  to  have  erred 
revoke  hii  prcientation 
Eccl.  Law.iST. 
(19)  Thi<  omh  u  Ink' 


and  who,  in  presenting  nn  unfit  person, 

:iunally,  cannot,  without  the  hiahop's  consctit, 
ind  pretent  n  clerk  belter  qualified.    See  1  Bum 

iBwn}-by  STG.S.  c.99.     Sec  post,  p.59)t.  n.(^. 
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as  the  non-residence  of  the  appropriators  was  the  cause  of 
ihe  perpetual  establishment  of  vicarages,  the  law  judges  it 
very  improper  for  them  to  defeat  the  end  of  their  constitution, 
and  by  absence  to  create  the  very  mischief  which  they  were  [  391  ] 
appointed  to  remedy :  especially  as,  if  any  profits  are  to 
arise  from  putting  in  a  curate,  and  living  at  a  distance  from 
the  parish,  the  appropriator,  who  is  the  real  parson,  has  un- 
doubtedly the  elder  title  to  them.  When  the  ordinary  is 
also  the  patron,  and  confers  the  living,  the  presentation  and 
institution  are  one  and  the  same  act,  and  are  caUed  a  collation 
to  a  benefice.  By  institution  or  collation  the  church  is  full, 
so  that  there  can  be  no  fi-esh  presentation  till  another 
vacancy,  at  least  in  the  case  of  a  common  patron :  but  the 
church  is  not  fiill  against  the  king  till  induction  :  nay,  even 
if  a  clerk  is  instituted  upon  the  king's  presentation,  the  crown 
may  revoke  it  before  induction,  and  present  another  clerk'. 
Upon  institution  also  the  clerk  may  enter  on  the  parsonage- 
house  and  glebe,  and  take  the  tithes  ;  but  he  cannot  grant  or 
let  them,  or  bring  an  action  for  them,  till  induction.  (13) 

Induction  is  performed  by  a  mandate  from  the  bishop  to 
the  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.  It  is  done  by  giving  the 
clerk  corporal  possession  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like:  and  is  a  form 
required  by  law,  with  intent  to  give  oil  the  parishioners  due 
notice,  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid.  This  therefore  is  the  investiture 
of  the  temporal  part  of  the  benefice,  as  institution  is  of  the 
spiritual.  And  when  a  clerk  is  thus  presented,  instituted, 
and  inducted  into  a  rectory,  he  is  then,  and  not  before,  in 
full  and  complete  possession,  and  is  called  in  law  persona 
impersottata,  or  parson  imparsonee  ". 

The  rights  of  a  parson  or  vicar,  in  his  tithes  and  ecclesias- 
tical dues,  fall  more  properly  under  the  second  book  of  these 
Commentaries :  and  as  to  his  duties,  they  are  principally  of 


[13}  GlbuJii's  Codex,  a 
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ecclesiastical  cognizance  ;  those  only  excepted  which  are  laid 
upon  him  by  statute.  And  those  ore  indeed  so  numerous, 
that  it  b  impracticable  to  recite  them  here  with  any  tolerable 
[  392  ]  conciseness  or  accuracy.  Some  of  them  we  may  remark  as 
lliey  arise  in  the  progress  of  our  inquiries,  but  for  the  rest  I 
must  refer  myself  to  such  autliors  as  have  compiled  treatises 
expressly  upon  this  subject  I.  I  shall  only  just  mention  the 
article  of  residence,  upon  the  supposition  of  which  the  law- 
doth  style  every  parochial  minister  an  incumbent.  By  sta- 
tute 21  Hen.  VIII.  c.  13.  persons  wilfuUy  absenting  themselves 
from  their  benefices  for  one  month  togetlier,  or  two  months  in 
the  year,  incur  a  penalty  of  5i.  to  tlie  king,  and  5i.  to  any 
person  that  will  sue  for  the  same  :  except  chaplains  to  the 
king  or  others  therein  mentioned,  during  their  attendance  in 
the  household  of  such  as  retain  them  "  :  and  also  except  "  all 
heads  of  houses,  magistrates,  and  professors  in  the  universities, 
and  all  students  under  forty  years  of  age  residing  tliere  botia 
_fide  for  study.     Legal  residence  is  not  only  in  the  parish,  but 

^also  in  the  parsonage-bouse,  if  there  be  one  :  for  it  hath  been 
resolved  °,  diat  the  statute  intended  residence,  not  only  for 
ser>'ing  the  cure,  and  for  hospitahty  ;  but  also  for  maiiitaininjr 
the  house,  that  tlie  successor  also  may  keep  hospitalily  there  : 
and  if  there  be  no  parsonage-house,  it  hath  been  holden  that 
the  incumbent  is  bound  to  hire  one,  in  the  same  or  some 
neighbouring  parish,  to  answer  the  purposes  of  residence.  (14) 

'  TTieie    are    yeiy   nuniCTOiHi     but  Ihe    name   of    Dr.  Watton,  but   com. 

then  an  few  Hbicb  can  be  relied  on  piled  by  Mr.  Place,  a  bairiiter. 
with     cettaiDtf.        Among     Ibae    are         ■"   Stat.  35  Hen. VIII.    c.I6.      33 

biihop  Gibmo'n  cmtn.  Dr.  Bum'sfccI;-  Hen.  VIII.  c.  "S. 
nulicai /aw,  and  the  earlier  editions  of         ■  Slat.  3g  Hen.  VIII.  c. 13.' 
tin  efai^gynun't  laa,  publttbed  under         °  6  Rep.  SI. 

(14)  The  retidence  of  the  clergy  "  "*^  regulated  by  the  57G.3.  c.  99. 
by  which  the  penalty  for  non-rMidence  ii  one^hird  of  the  clear  annual 
value,  without  deducting  a  curate'i  ulary,  where  it  exceeds  three  montbi 
in  the  yew;  one-half  where  it  eiceeds  lix;  two-thirds  where  it  exceeds 
eight!  and  three-fourths  where  it  is  for  the  whole  year;  Co  be  recovered 
by  anj  one  who  will  sue  for  it.  The  residence  mutt  be  in  the  parsonage 
houie  if  there  be  one;  if  not,  it  should  be  within  the  parish,  unless  by 
allowance  from  the  Irishop,  or  in  tlie  case  of  a  house  purchased  by  the  go* 
Ttraors  of  ijueen  Anne's  bounty,  for  a  reudence  for  the  minister,  and  pre- 
vtouily  approved  of  by  the  biihop.  The  same  class  of  persons  for  the 
mott  port  are  exeitqited  Iroin  the  penalties  of  non-reudence  as  before,  but 

the 
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For  the  more  effectual  promotion  of  which  important  duty 
among  the  parochial  clergy,  a  provision  is  made  by  the  sta- 
tute 17  Geo.  III.  c.  53.  for  raising  money  upon  ecclesiastical 
benefices,  to  be  paid  off  by  annually  decreasing  instalments, 
and  to  be  expended  in  rebuilding  or  repairing  the  houses  be- 
longing to  such  benefices. 

We  have  seen  tliat  there  is  but  one  way  whereby  one  may 
become  a  parson  or  vicar :  there  are  many  ways  by  which 
one  may  cease  to  be  so.  1.  By  death.  2.  By  cession,  in 
taking  another  benefice.  For  by  statute  2.1  Hen.  VHI.  c.  13. 
if  any  one  having  a  benefice  of  8/.  per  annum^  or  upwards, 
according  to  the  present  valuation  in  the  king's  books  p, 
accepts  any  other,  the  first  shall  be  adjudged  void,  unless  he 
obtains  a  dispensation,  which  no  one  is  entitled  to  have  but 
the  chaplains  of  the  king,  and  others  therein  mentioned,  the 
brethren  and  sons  of  lords  and  knights,  and  doctors  and 
bachelors  of  divinity  and  law,  admitted  hy  the  universities  of 
this  realm.  And  a  vacancy  Urns  made,  for  want  of  a  dis- 
pensation, is  called  cession.  3.  By  consecration  ;  for,  as  was 
mentioned  before  \  when  a  clerk  is  promoted  to  a  bishoprick,  [  S9S  J 
all  his  other  preferments  are  void  the  instant  that  he  is  con- 
secrated.    But  there  is  a  method,  by  the  favour  of  the  crown, 

p  Cro.  Car.  456.  «»  page  38S. 


the  age  under  which  university-students  are  exempted,  is  changed  from 
forty  to  thirty  years.  The  power  of  licensing  clergymen  to  non-residence 
is  placed  in  the  hands  of  the  bishops;  certain  causes  are  enumerated  as 
proper  grounds,  and  when  any  of  them  is  made  the  ground  of  application 
unsuccessfully,  a  party  thinking  himself  aggrieved,  may  appeal  to  the  arch- 
bishop. Where  a  bibhop  grants  the  licence  for  other  than  any  one  of 
the  specified  causes,  he  must  transmit  to  his  archbishop  his  reasons  for 
so  doing,  for  his  examination  and  allowance,  without  which  the  licence 
will  not  be  valid.  In  case  of  non-residence  without  licence,  the  bishop 
may  proceed  to  enforce  residence  in  a  summary  way,  by  monition  and  se- 
questration, which,  in  certain  cases,  if  continued  for  two  years,  or  incurred 
thrice  in  the  space  of  two  years  amounts  to  an  actual  avoidance  of  the 
benefice.  But  the  filing  of  the  monition  is  a  bar  to  any  action  at  law  for 
the  penalties  commenced  afterwards,  nor  can  any  action  be  commenced 
till  after  one  month's  notice  both  to  the  incumbent  and  bishop ;  and  the 
incumbent  at  any  time  before  issue  joined  may  pay  into  court  such  penal- 
ties as  he  thinks  he  has  incurred ;  and  so  either  stop  the  siiit/  or  throw 
the  burthen  on  the  plaintiff  of  proving  a  larger  penalty  due. 
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of  holding  such  livings  incommendam.  Commenda,  or  eccleita 
commendata,  is  a  living  commended  by  the  crown  to  the  care 
of  a  clerk,  to  hold  till  a  proper  pastor  is  provided  tor  it. 
This  may  be  temporary  for  one,  two,  or  three  years;  or  per- 
petual :  being  a  kind  of  dispensation  to  avoid  the  vacancy  of 
the  living,  and  is  called  a  comnienda  retitiere.  There  is  also 
a  cotntncnda  recipcte,  which  is  to  take  a  benefice  de  novo,  in 
the  bishop's  own  gift,  or  the  gift  of  some  other  patron  con- 
senting to  the  same  ;  and  this  is  the  same  to  him  as  in- 
stitution and  induction  are  to  another  clerk''.  (15)  4.  By 
resignation.  But  this  is  of  no  avail,  till  acce|>ted  by  the  ordi- 
nary ;  into  whose  hands  the  resignation  must  be  made '.  5.  By 
deprivation,  either,  first,  by  sentence  declaratory  in  tlie 
ecclesiastical  court,  for  fit  and  sufficient  causes  allowed  by  the 
common  law ;  such  as  attainder  of  treason  or  felony ',  or  con- 
viction of  other  infamous  crime  in  the  king's  courts ;  for 
heresy,  infidelity  ',  gross  immorality,  and  the  like :  or,  secondly, 
in  pursuance  of  divers  penal  statutes,  which  declare  the  be- 
nefice void,  for  some  non-feasance  or  neglect,  or  else  some 
malefeasance  or  crime;  as,  for  simony';  for  maintaining  any 
doctrine  in  derogation  of  the  king's  supremacy,  or  of  the 
thirty-nine  articles,  or  of  the  book  of  common-prayer  " ;  for 
neglecting  after  institution  to  read  the  liturgy  and  articles  in 
the  church,  or  make  the  declarations  against  popery,  or  take 
the  abjuration  oath  "  ;  for  using  any  other  form  of  prayer  than 
the  liturgy  of  the  church  of  England  *  ;  or  for  absenting 
hhnself  sixty  days  in  one  year  from  a  benefice  belonging  lo  a 
popish  patron,  to  which  the  clerk  was  presented  by  either  of 
the  universities  >■ ;  in  all  wliich  and  similar  cases  '  llie  benefice 
is  ipsojacto  void,  without  any  formal  sentence  of  deprivation. 


VI.  A  CURATE  is  the  lowest  degree  in  the  church ;  being 
in  the  same  state  that  a  vicar  was  formerly,  an  officiating  tem- 


k 


■<  Hob.  144. 

'  Cro,  J«,  198. 

■  Dyw.  lOa     Jcnk.SIO. 

'  Rw.  jfbr.  X.  Trial.  S4. 

•  Sut.  31  Elii.  c.  6.  19  Ann.  c.ia. 

■  auK.  lEltL  c.I,S.   iaElii.c.18. 


Ciff)S«eVol.IV.p.l07.B.[9). 
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porary  minister,  iostead  of  tiie  proper  iocumbent.  Though 
there  are  what  are  called  pei-petual  curacies,  where  all  the  C  39*  ] 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being 
for  some  particular  reasons  '  exempted  from  the  statute  of 
Hen.  IV.)  but,  instead  thereof,  such  perpetual  curate  is  ap- 
pointed by  the  appropriator.  With  regard  to  the  other  spe- 
cies of  curates,  they  are  the  objects  of  some  particular  sta- 
tutes, which  ordain,  that  such  as  serve  a  church  during  it's 
vacancy  shall  be  paid  such  stipend  as  the  ordinary  thinks 
reasonable,  out  of  the  profits  of  the  vacancy  ;  or,  if  that  be 
not  sufficient,  by  the  successor  within  fourteen  days  after  he 
takes  possession  ' :  and  that  if  any  rector  or  vicar  nominates 
a  curate  to  the  ordinary  to  be  licenced  to  serve  the  cure  in 
his  absence,  the  ordinary  shall  settle  his  stipend  under  his 
hand  and  seal,  not  exceeding  BOl.  per  annuTiif  nor  less 
than  20/.  and  on  failure  of  payment  may  sequester  the  pro- 
fits of  the  benefice  **.  (16) 

Thus  much  of  the  clergy,  properly  so  called.  There  are 
also  certain  inferior  ecclesiastical  officers  of  whom  the  com^ 
moa  law  takes  notice ;  and  that,  principally,  to  assist  the  ec- 
clesiastical jurisdiction,  where  it  is  deficient  in  powers  :  on 
which  officers  I  shall  make  a  few  cursory  remarks. 

VII,  CHUftCHWAnDENS  are  the  guardians  or  keepers  of 
the  church,  and  representatives  of  the  body  of  the  parish  '^. 
They  are  sometimes  appointed  by  the  minister,  sometimes  by 
the  parish,  sometimes  by  both  together,  as  custom  directs. 
They  are  taken,  in  favour  of  the  church,  to  be  for  some 
purposes  a  kind  of  coqio  ration  at  the  common  iaw{17);  that  is, 

•  1  Burn.  HxL  law.  137.  '  In  Sweden  Uiey  have  umiUr  offi- 

•  SUL  2S  Hen.  VIII.  c.U.  cen,  wbam  Ihey  dU  HordcimairianJa. 
"  Stat.  13  Aoo.  at.  2.  cli- 


(16)  So  much  of  the  (tatute  of  Anne  ai  relates  to  the  munteiuiice  of 
curMMi)  repealed  by  the  S7G,J.  c.99.     SeeVol.III.  p.9D.  n.(3). 

(17)  This  ii  cxprcsKd  cautiously.  In  the  case  of  WitlmeU  v.  Garlham, 
6T.R.396.  Lord  Kenyon  denied  that  they  were  in  legal  laoguagpa  cor- 
poration, and  painted  out  many  di«tinctioiu  between  ihem  and  a  strictly 
corporate  body.  It  k  true,  however,  that  they  have  merely  at  such  officers 
a  properly  in  goods  and  chattel),  of  which  indiTidually  they  have  never  htid 
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they  are  enabled  by  ihal  name  to  have  a  property  in  gocnls 
and  chattels,  and  to  bring  actions  for  them,  for  the  use  and 
profit  of  the  parish.  Yet  they  may  not  waste  the  churcli 
goods,  but  may  be  removed  by  tlie  parish,  an<l  then  called 
to  account  by  action  at  the  common  law ;  but  there  is  no 
method  of  calling  them  to  account,  but  by  first  removing 
them  ;  for  none  can  legally  do  it,  but  tliose  who  are  put  in 
Z  595  ]  their  place.  As  to  lands,  or  other  real  property,  as  the 
church,  churchyard,  &c,  they  have  no  sort  of  interest 
therein ;  but  if  any  damage  is  done  thereto,  the  parson  only 
or  vicar  shall  have  the  action.  Their  office  also  is  to  repair 
tiie  church,  and  make  rates  and  levies  for  that  purptise  :  but 
these  are  recoverable  only  in  the  ecclesiastical  court.  (18) 
They  are  also  joined  with  the  overseers  in  the  care  and 
maintenance  of  the  poor.  They  are  to  levy*"  a  shilling  for- 
feiture on  all  such  as  do  not  repair  to  church  on  Sundays 
and  holidays,  and  are  empowered  to  keep  all  persons  ot^ 
derly  while  there ;  to  which  end  it  has  been  held  that  a 
churchwarden  may  justify  llie  pulling  off  a  man's  hat,  with- 
out being  guilty  of  eitlier  an  assault  or  trespass «.  There 
are  also  a  multitude  of  other  petty  piu-ochial  powers  com- 
mitted to  their  charge  by  divers  acts  of  parliament '. 

Vin.  Parish  clerks  .ind  sextons  are  also  regarded  by  the 
common  law,  as  persons  who  have  freeholds  in  their  offices  ; 
and  therefore  though  lliey  may  be  punished,  yet  they  cannot 
be  deprived,  by  ecclesiastical  censures'.  The  parish  clerk 
■  was  formerly  very  frequently  in  holy  orders,  and  some  are 
so  to  this  day.  He  is  generally  appointed  by  the  incum- 
bent, but  by  custom  may  be  chosen  by  the  inhabitants  ; 
and  if  such  custom  appears,  the  court  of  king's  bench  will 
grant  a  mandamus  to  the  archdeacon   to  swear  him  in,  for 

<■  StU.  1EIh.c.9.  iheendoriiisdwuirrAri.-BndDr.  Burn, 

'  1  Lev.  1 96-  tit.  chartli,  churcliimrdeni,  fiiilaliniu. 

'  Sk  LamlHird  of  churchwirdeni,  at         ■  S  Rdl.  Abr.  234. 

pouession;  since  they  may  sue  for  the  recovery  of  such  a?  have  been 
taken  away  in  the  time  of  their  predecessors.  Hadjiiim  M.Jtinguvod,  Vro. 
Eli3l-145-  179, 

(IB)  Where  the  ratea  in  orrcar  do  not  exceed  lo/.,  and  the  validity  of 
the  rate  it«clfii  not  disputed,  the  53  G. 5.  c.  127.  gives  a  nummary  method 
»f  recovering  them  before  two  justice*.  SeeVol.IH.  p.9S.  n.(5). 
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the  establishment  of  the  custom  turns  it  into  a  temporal  or 
civil  rights  (19) 

^  Cro.  Car.  589. 


(19)  In  the  case  cited  from  Cro.  Car.no  judgment  was  given,  but  the 
case  cited  from  Rolle*s  Abr.234.  in  support  of  a  previous  position,  for  which 
it  is  no  authority,  is  directly  in  point  for  this  last ;  and  in  the  case  of  the 
King  V.  Warren,  Cowp.  370.  the  court  granted  a  mandamus  to  the  clergy- 
man of  a  parish  to  restore  a  parish  clerk,  where  it  was  admitted  that  the 
appointment  was  in  the  clergyman.  Lord  Mansfield  observed  that  the 
office  was  held  only  during  good  behaviour,  but  that  though  the  minister 
might  have  a  power  of  removing  on  a  good  and  sufficient  cause,  he  could 
never  be  the  sole  judge,  and  remove  (id  libitum  ;  and  the  ground  of  restor- 
ation was  the  want  of  sufficient  cause  for  removal  shown  to  the  court  by 
the  clergyman.  In  the  same  case  another  was  cited  which  established  the 
parish  clerk  to  be  a  temporal  officer,  and  of  course  not  removable  by  ec- 
clesiastical censures.  The  same  point  was  held  in  two  cases  in  Strange'f 
Reports,  pp.  942.  &  1108.,  in  the  former  of  which  the  court  overruled  its 
own  previous  decision  to  the  contrary  in  Toumtend  v.  Thorpe,  Str.776. 
See  also  Tarrant  v.  Haxhy,  1  Burr.  36  7. 

With  respect  to  sextons  it  can  hardly  be  said  that  they  are  regarded 
by  the  common  law  as  having  freeholds ;  because  the  tenure  by  which  they 
hold,  varies  exceedingly,  and  is  as  often  during  pleasure,  as  for  life,  or 
during  good  behaviour.  It  should  seem  that  the  presumption  of  law  U 
that  they  hold  by  the  first;  in  R,  v.  Churchwardens  of  Thame,  Str.115.  it 
was  said  that  a  mandamus  to  restore  a  sexton  ought  not  to  be  granted 
unless  there  was  a  certificate  that  he  was  chosen  for  life.  And  it  was  de- 
cided in  an  election  committee  of  the  house  of  commons,  2  Peck.  91.,  that 
where  the  office  of  sexton  is  not  shewn  to  be  held  for  life,  it  gives  no  right 
to  vote. 
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CHAPTER     THE     TWELFTH. 

OP  THE  CIVIL  STATE. 


"^i  '""  part  of   his   majesty's   subjects,    or  such  of  the 

\  -^  com prchen lied   under   the  denomina-, 

^^  divided  into  tliree  distinct  states,  the 
,   and  the  maritime. 

^f  the  nation  which  Iklls  under  our  first  and 
ve  division,     the  civil  state,    inchides   all 
,n  the  highest  nobleman  to  the  meanest  pea- 
1,        n  ncluded  under  either  our  former  diviMon, 

of  clergy,  or  under  one  of  the  two  latter,  the  mililary  and 
tnaridme  states  :  and  it  may  sometimes  include  individuals  of 
the  other  three  orders;  since  a  nobleman,  a  knight,  a  gen- 
tleman, or  a  peasant,  may  become  either  a  divine,  a  soldier, 
or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  common- 
alty. Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords 
temporal,  as  forming  (together  with  the  bishops)  one  of  the 
supreme  branches  of  the  legislature,  I  have  before  sufficiently 
spoken :  we  are  here  to  consider  them  according  to  their 
several  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  the 
king  as  their  fountain  ■ :  and  he  may  institute  what  new  titles 
he  pleases.  Hence  it  is  that  all  degrees  of  nobility  are  not  of 
equal  antiqui^.  Those  now  in  use  are  dukes,  marquesses, 
earls,  viscounts,  and  barons'*. 

*  *  !»■*■  363.  aubtsquent  introduetion  into  thii  ula«d, 

>  Fw  the  origiiMl  of  tlMM  titlei  on     xa  Mr.  SeldiD'i  tititt  i^himimr. 
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1.  A  diike,  though  he  be  with  us,  in  respect  of  his  title 
of  nobility,  inferior  in  point  of  antiquity  to  many  others, 
yet  is  superior  to  all  of  them  in  rank;  his  being  tlie  first 
title  of  dignity  after  the  royal  family  '^.  Among  the  Saxons 
the  Latin  name  of  clukes,  duces,  is  very  frequent,  and  sig- 
nified, as  among  the  Romans,  the  commanders  or  leaders 
of  their  armies,  whom  in  their  own  language  they  called 
pepeco^a";  and  in  the  laws  of  Henry  I,  (as  translated  by 
Lambard)  we  find  them  called  heretochii.  But  after  the  Nor- 
man conquest,  which  changed  the  military  polity  of  the  na- 
tion, the  kings  themselves  continuing  for  many  generations 
dukes  of  Normandy,  they  would  not  honour  any  subjects 
with  the  title  of  duke,  till  the  time  of  Edward  III.;  who, 
claiming  to  be  king  of  France,  and  thereby  losing  the  ducal  in 
the  royal  dignity,  in  the  eleventh  year  of  his  reign  created 
his  son,  Edward  the  black  prince,  duke  of  Cornwall :  and 
many,  of  the  royal  family  especially,  were  afterward  raised 
to  the  like  honour.  (1)  However,  in  the  reign  of  queen  Eliza- 
beth, ^.O.  157:2",  the  whole  order  became  utterly  extinct ; 
but  it  was  revived  about  fifty  years  afterwards  by  her  suc- 
cessor, who  was  remarkably  prodigal  of  honours,  in  tlie  per- 
son of  George  Villiers  duke  of  Buckingham. 

2.  A  marquess,  marc/iio,  is  the  next  degree  of  nobility.  His 
office  formerly  was  [for  dignity  and  duty  were  never  separated 


(l)  It  has  been  objected  to  this  passage  that  the  claim  to  the  crown  of 
France  was  made  after  the  creation  of  ihc  dukedom  of  Cornwall,  The 
foriDsl  clmm  undoubtedly  wai,  but  it  a  clear  from  many  acts  and  existing 
documents  that  Edward  had  meditated  the  attempt  on  the  French  crown 
from  early  youth,  though  the  difliculcies  of  his  situation  delayed  his  asser- 
tion of  his  HippoKd  right,  and  indeed  compelled  him  to  do  many  ads  in- 
conastent  with  it.  It  is  probable,  howcrer,  that  there  were  better  reasons 
for  the  cremation  of  the  duke  of  Cornwall,  and  the  bestowing  it  on  a  sod  of 
such  promise  as  the  Black  Prince,  at  a  time  too,  when  the  eipedition  to 
France  vim  in  contemplation,  than  that  surmised  in  the  text.  With  re- 
fpect  to  the  dukedom  of  Normandy,  I  believe  Edward  theTliird  hail  never 
borne  that  title;  he  was  duke  of  Aquitaine  however,  so  that  tlie  argument 
is  the  came. 
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by  our  ancestors)   to  guard   the   iVontiers  nnti   limits  of  the 
kingdom  :  which  were  called  tlie  marches,  from  the  Teutonic 
Vford,  mai-cie,  a  limit:  such  as,  in  particular,  were  tlie  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an  ene- 
my's country.     The  persons,  who  had   command  there,  were 
called  lords   marchers,  or  marquesses  ;  whose  authority  was 
olished  by  statute  27  Hen.  VIII.  c.  26.  (2);    though    the 
ie  had  long  before  been  made  a  mere   ensign  of  honour ; 
obert  Vere,    earl  of  Oxford,    being    created    marquess  of 
■ublin,  by  Richard  II.  in  the  eighth  year  of  his  reign '. 

2ti  is  a  title  of  nobility  so  ancient,  that  it's  original 

I—   trncpj  out.     Thus  much  seems  tolerably 

SaxotiH  lliey  were  called  ealdormen, 

5  the  same  sis  senior  ot  senator  amaa^ 

^cAiremeri,    because  they  had  each  of 

m  emmcnt  of  a  several  division  or  shire.     On 

pi  le  Danes,  they  changed  the   name  to  eorles, 

to  Camden*,  signiHed  the  same  in  their 

tlguage.  (Sj  ill  i^tin  they  arc  called  coniiles  (a  title  first  used 

in  the  empire)  from  being  the  king's  attendants  ;  "  a  svcictatc 

"  nomen  sumpserunt,  qui  etiam  dicipossunt  consoles  a  consuUndo, 

"  regesenim  tales  sibiassociatit  ad  cotistderidum  et  regendumpopu~ 

"  lum  dei  •"."    After  the  Norman  conquest  they  were  for  some 

time  called  coujUs  or  countees,  from  the  French  ;  but  they  did 

not  long  retain  that  name  themselves,  though  their  shires  are 

from  thence  called  counties  to  this  day.     The  name  of  carls 

'  slut.  5.  ''  Braclon. /.].  c.8.  t.M.     Flet.  /.I. 


(9)  Theslatuteof  H.8,  here  mentioned  haJ  reference  only  toWalen. 
See  BDte,  p-  94.  The  lords  marchers  on  the  Scottith  frontiere  eiislcd, 
I  believe,  till  the  accesaion  of  James  the  First  to  the  English  crown.  Sec 
4lngt.sai. 

(3)  It  appears  clear  from  the  Anglo-Saxon  laws,  and  from  charters  cited 
by  Mr.  Turner  that  the  title  of  Eori  eiiited  before  the  Danish  invasions 
commenced;  and  the  term  leema  to  have  been  used  almost  tynonymoualy 
with  thatofEatdorroao.  Mr.Tumerbowevcr  thinks  that  there  was  some 
^sdnction  between  them.  The  Danish  term  was  Jarl,  and  the  Danes 
leem  rather  to  have  melted  that  into  the  Angli>-Saxuii  pronunciation  than 
V>  have  communicated  their  own.  See  the  learned  chapter  of  Mr. 
Turner  on  Anglo-Saxon  Dignities.     Hist.  Angl.Sax.  b.viii.  c.7. 
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or  comites  is  now  become  a  mere  title,  they  have  nothing  to  do 
with  the  government  of  the  county ;  which,  as  has  been  more 
than  once  observed,  is  now  entirely  devolved  on  the  sheriff, 
the  earFs  deputy,  or  vice-comes.  In  writs  and  commissions, 
and  other  formal  instruments,  the  king,  when  he  mentions 
any  peer  of  the  degree  of  an  earl,  usually  stiles  him,  "  trusty 
"  and  well-beloved  cousin ;"  an  appellation  as  antient  as  the 
reign  of  Henry  IV. :  who  being  either  by  his  wife,  his  mother, 
or  his  sisters,  actually  related  or  allied  to  every  earl  then  in 
the  kingdom,  artfully  and  constandy  acknowledged  that  con- 
nection in  all  his  letters  and  other  public  acts  :  from  whence 
the  usage  has  descended  to  his  successors,  though  the  reason 
has  long  ago  failed. 

4.  The  name  of  vice-comes  or  viscount  was  afterwards  made 
use  of  as  an  arbitrary  title  of  honour,  without  any  shadow  of 
office  pertaining  to  it,  by  Henry  the  sixth;  when,  in  the 
eighteenth  year  of  his  reign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  viscount  Beaumont,  which  was  the  first 
instance  of  the  kind  *. 

5.  A  baron's  is  the  most  general  and  universal  title  of  no- 
bility ;  for  originally  every  one  of  the  peers  of  superior  rank 
had  also  a  barony  annexed  to  his  other  titles ''.  But  it  hath 
sometimes  happened  that,  when  an  antient  baron  hath  been  ([  899  ] 
raised  to  a  new  degree  of  peerage,  in  the  course  of  a  few  ge- 
nerations the  two  titles  have  descended  differently ;  one  per- 
haps to  the  male  descendants,  the  other  to  the  heirs  general ; 
whereby  the  earldom  or  other  superior  title  hath  subsisted 
without  a  barony :  and  there  are  also  modern  instances,  where 

earls  and  viscounts  have  been -created  without  annexing  a 
barony  to  their  other  honours :  so  that  now  the  rule  doth  not 
hold  universally,  that  all  peers  are  barons.  The  original  and 
antiquity  of  baronies  have  occasioned  great  enquiries  among 
our  English  antiquaries.  The  most  probable  opinion  seems 
to  be,  that  they  were  the  same  with  our  present  lords  of 
manors;  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  some  coun- 
tenance.    It  may  be  collected  from  king  John's  magna  charta\ 

'  2  Inst.  5.  *  cap*  14. 

^  2  Inst.  5,  6. 
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that  originally  all  lortis  ot'mnnors,  or  barons,  that  held  of  the 
king  in  capite,  had  seats  in  the  great  council  or  parliament : 
till  about  the  reign  of  that  prince  the  conflux  of  them  became 
so  large  and  troublesome,  that  the  king  was  obliged  to  divide 
them,  and  summon  only  the  greater  barons  in  person ;  leaving 
the  small  ones  to  be  summoned  by  the  sheriff,  and  (as  it  is 
said)  to  sit  by  representation  in  another  house ;  which  gave 
rise  to  the  separation  of  the  two  houses  of  parliament  ■".  (4) 
By  degrees  the  title  came  to  be  confined  to  the  greater  barons, 
or  lords  of  parliament  only ;  and  there  were  no  other  barons 
among  the  peerage  but  such  as  were  summoned  by  writ,  in 
respect  of  the  tenure  of  their  lands  or  baronies,  till  Kichard 
the  second  first  made  it  a  mere  title  of  honour,  by  conferring 
it  on  divers  persons  by  his  letters  patent". 

,  Having  made  this  short  inquiry  into  the  original  of  our 
several  degrees  of  nobility,  I  shall  next  consider  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  seems 
to  have  been  originally  territorial ;  that  is,  annexed  to  lands, 
honours,  castles,  manors,  and  the  hke,  the  proprietors  and 
[  400  ]  possessors  of  which  were  (in  right  of  those  estates)  allowed  to 
be  peers  of  the  realm,  and  were  summoned  to  parliament  to 
do  suit  and  service  to  their  sovereign :  and,  when  the  land 
was  alienated,  the  dignity  passed  with  it  as  appendant.  Thus 
the  bishops  still  sit  in  the  house  of  lords  in  right  of  succes- 
sion to  certain  antient  baronies  annexed,  or  supposed  to  be 
annexed,  to  their  episcopal  lands  ":  and  thus,  in  1 1  Hen.VI., 
the  possession  of  the  castle  of  Arundel  was  adjudged  to  con- 
fer an  earldom  on  it's  possessor''.  But  afterwards,  when 
alienations  grew  to  be  frequent,  the  dignity  of  peerage  was 
confined  to  the  lineage  of  the  party  ennobled,  and  instead  of 
territorial  became  personal.  Actual  proof  of  a  tenure  by 
barony  became  no  longer  necessary  to  constitute  a  lord  of 

n>  Gill>.hikt.areich.  r.3.     Sdd.  tit.         "  GliO.  1,7.  C.I.  [&)  ^M 

oThon.  3.  5.51.  '  StU.  tit-arhoD.  b.  3.  c.  9.  |  5.  ^| 

■■   Co.Litt.9Seld.J'an.^i>«/.8.  teti.  ^B 


(4)  Upon  tliii  tntcreitiDg  lulgect  »ee  Mr.  HaUam't  MIdd.  A{e(,ui. 
54.  56, 

(5}  Tbi>  pMinge  goes  no  farther  than  lo  apply  the  tcrni  baronj  ta  Ito] 
terrilorial  paitcMioiiB  orbiihopa.     See  BQICp.  15G.  n.(3). 
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parliament ;  but  the  record  of  the  writ  of  siunmons  to  him 
or  his  ancestors  was  admitted  as  a  sufficient  evidence  of  the 
tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent:  for 
those  who  claim  by  prescription  must  suppose  either  a  writ  or 
patent  made  to  their  ancestors ;  though  by  length  of  iJnie  it 
is  lost.  The  creation  by  writ,  or  the  king's  letter,  is  n  sum- 
mons to  attend  the  liouse  of  peers,  by  the  stile  and  title  of 
that  barony,  which  the  king  is  pleased  to  confer:  that  by 
patent  is  a  roval  grant  to  a  subject  of  any  dignity  and  de^ee 
of  peerage.  The  creation  by  writ  is  the  more  antient  way ; 
but  a  man  is  not  ennobled  thereby,  unless  he  actually  takes 
his  seat  in  the  house  of  lords :  and  some  are  of  opinion  that 
there  must  be  at  least  two  writs  of  summons,  and  a  sitting  in 
two  distinct  parliaments,  to  evidence  an  hereditary  barony'' : 
and  therefore  the  most  usual,  because  the  surest,  way  is  to 
grant  the  dignity  by  patent,  which  enures  to  a  man  and  his 
heirs  according  to  the  limitations  thereof,  though  he  never 
himself  makes  use  of  it'.  Yet  it  is  frequent  to  call  up  the 
eldest  son  of  a  peer  to  the  house  of  lords  by  writ  of  summons, 
in  the  name  of  his  father's  barony;  because  in  that  case  there 
is  no  danger  of  his  children's  losing  the  nobility  in  case  he 
never  takes  his  seat ;  tor  they  will  succeed  to  their  grand- 
lather.  Creation  by  writ  has  also  one  advantage  over  that  by 
patent :  for  a  person  created  by  writ  holds  the  dignity  to  him 
and  his  heirs  (6)  without  any  words  to  that  purport  in  the  [  401  ] 
1  Wbitelock  of  pvl.  ch.lH.  '  Co.  Lia.iC. 

(6)  It  is  not  here  sialcd  to  what  heire  the  dignity  will  dmcend ;  and  the 
moilerD  opiniun  is,  that  it  is  con&ned  to  the  hcin  of  the  body;  that  is 
every  claimant  of  the  peerage  must  be  descended  (torn  the  person  first 
ennobled,  Woodd.i. 37.  There  are  two  paasoges  in  Co.Litl.  9b. &  leb. 
in  which  he  Is  supposed  to  lay  it  down  that  a  creation  by  writ  generftlly, 
makes  tbe  peerage  descendible  to  the  heirs  collatcrni  as  well  as  lineal ;  hut 
though  his  expressions  bear  that  meaning  token  literally,  I  doubt  whether 
he  intended  them  so  to  be  understood,  or  rather  they  seem  to  have  been  used 
carelessly.  In  the  Inst  of  the  two  places  be  certainly  says,  in  terms,  that 
a  man  "  generally  called  by  writ  to  tbe  parliament,  hath  a  fee^imple  in 
the  baronie  without  any  words  of  inheritance."  But  he  goes  on  to  recite 
the  writ,  and  then  uses  these  words,  "  and  this  writ  hath  no  operation  or 
effbct  until  he  tit  in  psrliuaent,  and  thereby  his  blood  i»'«nnoUed  to  him 
and  his  heires  lineal/. 
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writ ;  but  ill  letters  patent  there  must  be  words  to  direct  the 
inheritance,  else  the  dignity  enures  only  to  the  grantee  for 
life '.  For  a  man  or  woman  may  be  created  noble  for  their 
own  lives,  and  the  dignity  not  descend  to  their  heirs  at  all, 
or  descend  only  to  some  particular  heirs  :  as  where  a  peeraiie 
is  limited  to  a  man,  and  the  heirs  male  of  his  body  by  Eliza- 
beth his  present  lady,  and  not  to  such  heirs  by  any  former  or 
future  wife. 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents 
attending  the  nobility,  exclusive  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counsellors  of  the  crown  j 
both  of  which  we  have  before  considered.  And  first  we  must 
observe,  that  in  criminal  cases  a  nobleman  shall  be  tried  by 
his  peers.  The  great  are  always  obnoxious  to  )iopular  envy ; 
were  they  to  be  judged  by  the  people,  they  might  be  in  danger 
from  the  prejudice  of  their  judges;  and  would  moreovei'  be 
deprived  of  the  privilege  of  the  meanest  subjects,  that  of  being 
tned  by  their  ecjuals,  which  is  secured  to  all  tlie  realm  by 
magna  ckaria,  c.  39.  (7)  It  is  said,  that  this  does  not  extend 
to  bishops:  who,  though  they  are  lords  of  parliament,  and  sit 
there  by  vh^ue  of  their  baronies  which  they  htAAjure  eccl^siae, 
yet  are  not  ennobled  in  blood,  and  consequently  not  peers 
with  the  nobility  '.  (8}     As  to  peeresses,  there  was  no  prece- 


(7)  This  privilege  (if  it  iiiaj  be  so  called;  extends  only  to  charges  of. 
treason,  felony,  or  misprision  of  either;  {see  Voi.lV.  p.v'61,)  it  in  probable 
that  in  early  times,  these  large  heads  included  every  offence  fur  which  a 
peer  wbb  ever  knowo  to  be  brought  to  trial ;  but  in  more  modem  times 
there  arc  many  misdemeanours,  eipecially  of  a  political  nature,  which  a 
peer  might  commit,  and  for  which  he  would  be  tried  as  a  commoner  by  a 
jury.  Tbb  is  more  a  hardship  in  theory  perha{»  than  in  practice  ;  a  jury 
of  commoncn  may  be  more  liable  to  the  impressions  of  popular  feeling 
than  the  peers,  but  on  the  other  hand  they  may  be  less  accessible  to  ihc 
influence  of  the  crown. 

(s)  Though  the  lords  spiritual  sit  in  the  same  house  wiili  the  lords 
temporal,  they  constitute  a  different  estate,  and  in  remote  times,  for  this 
among  other  reasons,  seem  to  have  had  cxclii^ve  criminal  juriadictio a  over 
their  own  members.  The  clerical  separation  from  the  rest  of  the  civil 
community  was  gradually  removed;  but  the  lords  spiritual  not  Ireiiig,  as  a 
third  rttate,  strictly  ipeaking.peen  to  the  metnbert  of  either  of  the  other 
two,  they  would  naturally  be  tried  rather  by  the  common  tribunals  than 

hy 
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dent  for  their  trial  when  accused  of  treason  or  felony,  till  after 
Eleanor  duchess  of  Gloucester,  wife  to  the  lord  protector, 
was  accused  of  treason  and  found  guilty  of  witchcraft,  in  an 
ecclesiastical  synod,  through  the  intrigues  of  cardinal  Beau- 
fort.     This  very  extraordinary  trial  gave  occasion  to  a  special 
statute,  20  Hen. VI.  c.  9.  which  declares  •  the  law  to  be,  that 
peeresses,  either  in  their  own  right  or  by  marriage,  shall  be 
tried  before  the  same  judicature  as  other  peers  of  the  realm. 
If  a  woman,  noble  in  her  own  right,  marries  a  commoner,  she 
still  remains  noble,  and  shall  be  tried  by  her  peers  :  but  if  she 
be  only  noble  by  marriage,  then  by  a  second  marriage  with  a 
commoner,  she  loses  her  dignity ;  for  as  by  marriage  it  is 
gained,  by  marriage  it  is  also  lost  ^  (9)      Yet  if  a  duchess 
dowager  marries  a  baron,  she  continues  a  duchess  still ;  for    [  402  ] 
all'  the  nobility  are  pares^  and  therefore  it  is  no  degradation  ". 
A  peer,  or  peeress  (either  in  her  own  right  or  by  marriage), 
cannot  be  arrested  in  civil  cases " :  and  they  have  also  many 
peculiar  privileges  annexed  to  their  peerage  in  the  course  of 
judicial  proceedings.     A  peer  sitting  in  judgment,  gives  not 
his  verdict  upon  oath,  Uke  an  ordinary  juryman,  but  upon  his 
honour  "^ :  he  answers  also  to  bills  in  chancery  upon  his  ho- 
nour, and  not  upon  his  oath  ';  but  when  he  is  examined  as  a. 
witness  either  in  civil  or  criminal  cases,  he  must  be  sworn  ^ : 
for  the  respect,  which  the  law  shews  to  the  honour  of  a  peer 
does  not  extend  so  far  as  to  overturn  a  settled  maxim,  that  in 
judicio  non  creditur  nisi  juratis  \     The  honour  of  peers   is 
however  so  highly  tendered  by  the  law,  that  it  is  much  more 
penal  to  spread  false  reports  of  them  and  certain  other  great 
ofiicers  of  the  realm,   than  of  other  men :  scandal  against 
them  being  called  by  the  peculiar  name  of  scandalnm  mag^ 

»  Moor.  769.  2  Inst.  50.  6  Rep.  53.  *  2  Inst.  49. 

Staundf.  P.  C.  152.  »  1  P.Wm8.146. 

'  Dyer,  79.     Co.Litt.l6.  '  Salk.512. 

"  2  Inst.  50.  *  Cro.  Car.  64. 
"  Finch.  L.  355.      1  Vent.  298. 


by  the  lords  ;  who  did  not  condescend  to  try  even  their  own  members  in 
cases  of  misdemeanor,  and  whose  criminal  jurisdiction  it  seems  to  have  been 
their  own  wish,  as  well  as  the  policy  of  the  law,  to  narrow.  See  Vol.  IV. 
p.259.  n.b.  and  f).  264. 

(9)  **  Notwithstanding  (as  the  court  said  in  the  case  in  Dyer)  the  cwrtety 
of  the  ladies  of  honour,  and  of  the  court." 
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tiatum,  and  subjected  to  jjeculiar  punishments  by  divers  an- 
tient  statutes'. (10) 

A  PEER  cannot  lose  liis  nobility,  but  by  death  or  attainder; 
though  there  was  an  instance  in  the  reign  of  Edward  the 
fourth  of  the  degradation  of  George  Neville  duke  of  Bedford, 
by  act  of  parliament  \  on  account  of  his  poverty,  which  ren- 
dered him  unable  to  support  his  dignity ".  But  this  is  a  sin- 
gular instance :  which  serves  at  the  same  time,  by  having 
happened,  to  shew  the  power  of  parliament ;  and,  by  having 
happened  but  once,  to  shew  how  tender  the  parliament  hat}i 
been,  in  exei'tiiig  so  high  a  power.  It  hath  been  said  indeed  "*, 
that  if  a  baron  wastes  his  estate,  so  that  he  is  not  able  to  sup- 
port the  degree,  the  Hit;^  may  degrade  him :  but  it  is  expressly 
held  by  later  authorities ',  tliat  a  peer  cannot  be  degraded  but 
by  act  oi parliameitt.  (11) 

[  +03  ]  The  commonalty,  like  the  nobility,  are  divided  into  several 
degrees ;  and  as  the  lords,  though  different  in  rank,  yet  all  of 
ihem  are  peers  in  respect  of  their  nobihty,  so  the  commoners, 
though  some  are  greatly  superior  to  otliers,  yet  all  are  in  law- 
peers,  in  respect  of  their  want  of  nobility'. 

The  first  name  of  dignity,  next  beneath  a  peer,  was  aa>  I 
ticntly  that  of  vidames,  vice-domm!,  or  valvasors*:  who  are     i 


■  3  Ed*.  I.  E,  34.     2R£ch.  II.  ,1,1. 

"  great  eitortioQ,  embracerj,  and  main. 

e.S.     laRic.U.  e.Il. 

"  lenance    to   be    bad;    lo    Ibo   great 

'  4  Iiurt.  SSi. 

'  tmuble  of  all   jueb  coimlriet  wbtn 

'  Tha  pnamble  to  the  act  ii  remark- 

' (ucb  inUtai  ihall  bappcn  lo  tw  ;  UiMc- 

able;  "  formHnucb  u  on>nlin>»   it  is 

'  fore,&c" 

"  neea,  ihit  wben  any  lord  i>  cdled  to 

•  Moor.VeS. 

■  19  Rep,  107.      13  Mod.  56. 

'■  liTclihood  to  support  the  ume  dig. 

'  Sln.t.S9. 

"  aity,  it  juduceth  great  poverty  nnd 

■  C^den.  fin*a».  I.  ordine,. 

«  indigence,  and    cutselh    oftcatimet 

i 

(10)  The  honour  of  the  peers  is  not  protected  merely  by  inc 
puniditncnt  on  that  which  slanders  them  i  but  by  making  things  adi 
in  respect  of  then),  which  are  not  w  in  respect  of  commonen, 
Vol.n[.p.ia3. 

(M)  Lord  Coke  itales  that  "  at  tlie  creation  of  an  earl  he  huh 
timesanannnity  granted  unto  him,  and  sometimes  nothing,  Co.  Lin. S3,  b.**] 
In  a  note  on  this,  Mr.  Hnrgrave  observes,  that  such  annuity  was  called  creftJ 
tion  money,  and  that  the  grant  of  it  utuully  expressed  that  it  was  assigned  I 
in  order  to  enable  the  grantee  the  better  to  sustain  his  newly  acquire^  I 
dignity.     It  was  not  confined  to  eub,  and  was  inalienable. 
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inentionec)  by  our  aiitienl  lawyers  "  as  i'j;7  magtiae  dignita/i.i  ,- 
and  sir  Edwai-d  Coke '  speaks  highly  of  tliem.  Yet  they  are 
now  quite  out  of  use ;  and  our  legal  antiquaries  are  not  agreed 
upon  even  their  original  or  antient  office. 

Now  therefore  the  first  personal  dignity,  after  the  nobility, 
is  a  knight  of  the  order  of  St,  George,  or  of  the  garter;  first 
instituted  by  Edward  III.,  ^. />.  134+ ".  Next  (but  not  till 
after  certain  official  dignities,  as  privy  counsellors,  the  chan- 
cellors of  the  exchequer  and  duchy  of  Lancaster,  the  chief 
justice  of  the  king's  bench,  llie  master  of  the  rolls,  and  the 
other  English  judges)  follows  a  knight  bannei-et  -,  who  indeed 
by  statutes  sRic.II.  st.2.  c.+.  and  14Ric.II.  cJl.  is  ranked 
next  after  barons ;  antl  his  precedence  before  the  younger  sons 
of  viscounts  was  confirmed  to  him  by  order  of  king  James  I., 
in  the  tenth  year  of  his  reign  '.  But,  in  order  to  entitle  him- 
self to  this  rank,  he  must  have  been  created  by  the  kino 
in  person,  in  the  field,  under  the  royal  banners,  in  time  of 
open  war  ".  Else  he  ranks  after  baronets  ,-  who  are  the  next 
order ;  which  title  is  a  dignity  of  inheritance,  created  by  let- 
ters patent,  and  usually  descendible  lo  the  issue  male.  It  was 
first  instituted  by  king  James  the  first,  ^.2>.  1611;  in  order 
to  raise  a  competent  sum  for  the  reduction  of  the  province  of 
Ulster  in  Ireland ;  for  which  reason  all  baronets  liave  the 
arms  of  Ulster  superadded  to  their  family  coat.  Next  follow 
knights  of  the  balk,  an  order  instituted  by  king  Henry  IV. 
and  revived  by  king  George  the  first.  They  are  so  called  [  ^04  2 
from  the  ceremony  of  bathing,  the  night  before  their  crea- 
tion. The  last  of  these  inferior  nobility  are  knights  bachelors  i 
the  most  antient,  though  tlie  lowest  order  of  knighthood 
amongst  us  :  for  we  have  an  insMnce  "  of  king  Alfred's  con- 
ferring this  order  on  his-  son  Athelstan.  The  custom  of  the 
antient  Germans  was  to  give  tlieir  young  men  a  shield  and  a 
lance  in  the  great  council :  this  was  equivalent  to  the  toga 
virilis  of  the  Romans  :  before  this  they  were  not  permitted  lo 
bear  arms,  but  were  accounted  as  part  of  the  father's  house- 
hold; after  it,  as  part  of  the  community  °.     Hence  some  de- 

"  Bncton,  (.1.  e.B.  "  *  Imt.  6. 

'  S  InW.  6fiT.  °  Will.  MatmA.  ISi.  9. 

*  &M.  liLoThon,  b.Z.  c.S.  {40,41.  °  Tk,  dtJtfvrii.  Co-m.  13. 

'  im.  3. 11.  3. 

VOL.  I.  r  t 
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These,  sir  Edward  Coke  says  ',  are  all  the  names  of  dig- 
nity  in  this  kingdom,  esquires  and  gentlemen   being  only 
names  of  tDorsAip.     But  before  these  last  the  heralds  rank  all 
colonels,  serjeantfi  at  law,  and  doctors  in  tlie  three  learned    [  405  I 
professions  *. 

'  a  Inst.  667.  9,  10,  and  14  Joe.  I.  wliidi  see  in  Seld. 

■  The  rules  of  pwcedpncc  in  Eng-  til.   of  bon.  II.  5.  46.    umI  II.  11.  3. 

land  may  be  reduced  lo  Ihc  following     marked  ),   b;  uitient  usage  and 

table:    in    which    IhoH    marked*    ue  Htablisfaed    custom;    for    which     aee 

catitted  to  (be  tank  hece  allolied  Iticm,  (among   othen)    Camden's   Briunnin, 

by  Malule   31  Hen.  VIII.  c.  10.   (14)  til.  ordinei.      Millei'i  catalogue  of  ho- 

markcdt,  by  statute  I  W.  &  M.  noufj  fdil.    IfilO.   and  Chamberlayne'a 

c.ai. marked  ||,  by  letters  pateul,  present  State  of  England,  p. 3.  ch.3. 

TaILI    or    TtLXCMBISCE. 

•  The  king's  cbildrca  and  grandchil-  *  Lord  chancelkn  or  keeper,  if  abu^n. 
dren.  •  ArchlBtbop  of  York. 

• brethren.  *  Lord  treasurer.  -i 

• unclea.  •  LordpreBi'donlofthecouncilj  jf |,gnjn,_ 

" nephew*.  *  Lord  privy  seal  J 

*  A  rchbiibop  of  Canterbury. 


cipally  of  oflera  of  redress  to  thoie  od  whom  ihe  compulsioa  to  Coke  knigbl- 
hood  liud  been  harsh  or  unjust  on  other  grounds,  makes  no  mention  of  any 
redress  on  thcground  of  tub-tenure.  With  thisagree  writsof  a9&44H.3., 
6E.1.,  and  6E.3.  cited  from  Selden  by  lord  Lyct.  H.Z.  val.iii.  S54.  in 
which  sub-tenanu  are  only  distinguished  by  the  liberty  of  receiving  their 
knighthood  from  others  than  the  king.  For  the  right  to  confer  knight- 
hood was  not  originttlly  a  flower  of  the  crown,  nor  the  order  itself  a  part 
of  the  municipal  constitution  of  any  state,  but  a  niilitary  and  in  some  sense 
religious  institution  pervading  all  Christendom ;  and  the  order  itself  miglit 
be  conferred  by  any  man  who  was  himself  a  knight,  whether  in  his  own  or 
a  foreign  country.  Lord  Lytt.  3. 166.  And  accordingly  to  this  day  a 
foreign  knight  is  a  knight  in  England  by  our  law,  though  a  foreign  duke, 
&c.isonlyan  esquire.     7Rq>.C'alvin's  caae,30,  1. 

Knighthood  was  not  due  from,  nor  in  strictness  allowed  to,  a  minor,  for 
as  the  object  of  wardship  in  chivahr  was  that  the  lord  might  provide  a  fit 
substitute,  while  the  heir  was  iacopaHe  of  Joing  a  knight's  service,  he  lost 
his  ward  by  suffering  hun  to  become  a  knight,  and  thereby  admitting  him 
lobe  capable  of  performing  his  own  service.     Lord  Lytt. 3.  173.  5.  394. 

(14)  This  act  lixei  the  order  of  precedence  of  the  lords  and  great  of- 
ficers of  state,  which  had  been  rather  arbitrarily  varied  on  some  former 
occasions.  To  reliere  the  king  &om  an  invidious  prerogative  was  the 
object  of  regulating  by  statute  a  matter  to  which  the  authority  of  the 
crown  was  clearly  competent.  4  Inst. 361. 
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Esquires  and  gentlemen  are  confounded  together  by  sir 


ery  esquire  is  a  gentle- 
'  geritf  i 
the  grant  of  which  adds  gentility  to 


Edward  Coke,  wlio  obsen- 

man,  and  a  gentleman  is  defined  to  be  one   qui 
who  bears  coat 

a  man's  family ;  in  like  manner  as  civil  nobilitv,  among  the 
Romans,  was  founded  in  the  jus  imaginttm,  or  having  the 
image  of  one  iincestor  at  least,  who  liad  borne  some  curule 
office.  It  is  indeed  a  matter  somewliat  unsettled,  what  con- 
stitutes the  distinction,  or  who  is  a  real  esquire,-  for  it  is  not 
an  estate,  however  large,  that  confers  this  rank  upon  it's  j 
owner.      Camden  who  was  himself  a  herald,  distiuguishei 


iib*rl»in.    Buf 
,  lGeo.1.  C.3. 


*  Lord  great  ct 

*  Lord  high  CDnsUble. 

*  Lord  marrJial, 
■  Lord  mlininl. 

*  LordBtewirdoflhehouiehDld. 

*  Lord  diamberlitia  oflbe  boiue- 
hold. 

*  Dukes. 


II    Knigbu  of  ilie  Cuter. 


I    Frii 


y  coi 


sellon 


■i-5   0 


Chancellor  of  ihc  eiehequcr. 

Clunccllor  of  Ihc  duch;. 

Chief  junice  of  llie  king's  bcncb. 

MuUroflhcroUs. 

Chii^f  justice  orihe  common  pleu. 

Chief  baron  oTlhe  exchequer. 

Judges  and  barotl]  of  the  cmf. 

Knights  bannereti  rojsl. 

Viscounu'  younger  rant. 

Baront'  younger  sous. 


II    Knl, 


Earl>'  cidrsi  sunt. 

t    Knights  bachek.™. 

Secrelary  of  state,  if  •  bishop. 

H    Knights' eldeil  sons. 

Bishop  of  London. 

Durham. 

H    Knights'  younger  son 

Winchcfler. 

t   ColoDds. 

Bishop.. 

i   Serjeant,  at  bo. 

Secreurr  of  ataK,  if  a  Iwron. 

t   Doctors. 

Barons. 

(   E«,ui,«. 

Speaker  of  the  house  of  coromons. 

t  Gentleraeo. 

ViKounts-  eldeM  urns. 

Earls'  younger  sons. 

t  ArtiBceni. 

Barons'  eldest  sons. 

!  L«bourer». 

N.  S.  Married  Honicn  and  oidowi 


IT  olllcuil ;  —  and  u 


■Land*  would     broiliert  would  bear  among  nt 
lelween  them-     the  liie*  of  their  father*, 
is  merely  pro-  . 
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thetn  the  most  accurately;  and  he  reckons  up  tour  sorts  of 

them':  1,  The  eldest  sons  of  knights,  and  their  eldest  sons 

in  perpetual  succession  "■     2.  The  eldest  sons  of  younger  sons 

of  peers,  and  their  eldest  sons  in  like  perpetual  succession : 

both  which  s))ecies  of  esquires  sir  Henry  Spelman  entitles 

armigcri  natalitii".     3.  Esquires  created  by  the  king's  letters 

patent  or  other  investiture,  and  their  eldest  sons.    4.  Esquires 

by  virtue  of  their  offices :  as  justices  of  the  peace,  and  others 

who  bear  any  office  of  trust  under  the  crown.  (15)     To  these 

may  be  added  the  esquires  of  knights  of  the  bath,  each  of 

wliom  constitutes  three  at  his  installation :  and  all  foreign, 

nay,  Irish  peers  (16);  for  not  only  these,  but  the  eldest  sons 

of  peers  of  Great  Britain,  though  frequently  titular  lords,  are 

only  esquires  in  the  law,  and  must  so  be  named  in  all  legal 

proceedings'.      As  for  gentlemen,  says  sir  Thomas  Smith'', 

they  be   made  good  cheap  in  this  kingdom:    for  whosoever 

studieth  the  laws  of  the  realm,  who  studieth  in  the  universities, 

who  profcsseth  the  liberal  sciences,  and  (to  be  short)  who  can 

live  idly,  and  without  manual  labour,  and  will  bear  the  port, 

charge,  and  couiUenance  of  a  gentleman,  he  shall  be  called 

master,  and  shall  be  taken  for  a  gentleman.     A  yeoman  is  he 

that  hath  free  land  of  forty  shillings  by  the  year ;  who  was 

antienlly  thereby  qualified  to  serve  on  juries,  vote  for  knights    r  407  1 

of  the  shire,  and  do  any  other  act,  where  the  law  requires  one 

that  is  probus  et  Icgalis  homo  \ 

■   a  InsL  G6S.  *  a  Ingt.  30.     2  InsL  6G7. 


(iS)  [should  be  disposed  to  add  sir  H.  Spelman's  qualiRcaiioa,  that  it 
must  be  mania  armigcro  dciignatvm ,-  biit  Vihal  \i  the  precipe  delinilion  of 
«uch  an  office  is  not  veiy  ear.y  to  say. 

( 16)  By  the  fourth  article  of  the  Irish  union,  an  Irish  peer  (except  when 
B  member  of  the  house  of  commons,  which  he  may  be  as  representative  of 
any  county,  city,  or  borough  in  Great  Britain)  is  a  peer  of  the  united 
kingdom,  and  ha!  every  privilege  of  peerage,  except  the  right  of  sitting 
in  the  house  of  peers  with  the  privileges  dependent  thereon,  and  the  right 
of  silting  on  the  trial  of  peers.  Irish  peerages  existing  at  the  time  of 
the  union  lake  precedence  next  after  the  then  existing  peers  of  Great 
Britain  of  the  same  rank ;  and  all  Irish  peerage*  created  subsequently 
lake  precedence  with  peerages  of  Great  Britain  of  the  same  rank,  created 
nih^cqilently,  according  to  the  date  of  creation. 
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The  MBt  of:  the  conmonalty  ue  traSemen,  mHJkat,  sftd 

labourers;  who  (as  well  as  all  others)  must  in  pursuance  of 
the  statute  1  Hen.V.  c.  5.  be  styled  by  the  name  ami  addition 
of  their  estate,  degree,  or  mystery,  and  the  place  to  which 
they  belong,  or  where  they  have  been  conversant,  in  all  ori- 
ginal writs  of  actions  personal,  appeals,  and  indictments,  upon 
which  process  of  outlawry  may  be  awarded ;  in  order,  as  it 
should  seem,  to  prevent  any  clandestine  or  mistaken  outlawry, 
by  reducing  to  a  specific  certainty  the  person  who  is  the  ob- 
ject of  it's  process. 


OF  PERSONS. 


CHAPTER    THE    THIKTEENTH. 

OF  THE  MILITARY  AND  MARITIME 
STATES. 

T^HE  military    state  includes  the  whole  of  the  soldiery, 
or    such    persons    as   are  peculiarly  appointed    among 
the  rest  of  the  people  for  the  safeguard  and  defence  of  the 
realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
distinct  order  of  the  profession  of  arras.  In  absolute  monar- 
chies this  is  necessary  for  the  safety  of  the  prince,  and  arises 
fi-om  the  main  principle  of  their  constitution,  which  is  that 
of  governing  by  fear;  but  in  free  states  the  profession  of  a, 
soldier,  taken  singly  and  merely  as  a  profession,  is  justly  an 
object  of  jealousy.  In  these  no  man  should  take  up  arms, 
but  with  a  view  to  defend  his  country  and  it's  laws  :  he 
puts  not  off  the  citizen  when  lie  enters  the  camp  ;  but  it  is 
because  he  is  a  citizen,  and  would  wish  to  continue  so,  that 
he  makes  himself  for  a  while  a  soldier.  The  laws  there- 
fore and  constitution  of  these  kingdoms  know  no  such  state 
as  that  of  a  perpetual  standing  soldier,  bred  up  to  no  other 
profession  than  that  of  war ;  and  it  was  not  till  the  reign  of 
Henry  VII.  that  the  kings  of  England  had  so  much  as  a 
guard  about  their  persons. 

In  the  time  of  our  Saxon  ancestors,    as  appears  from  Ed-    [  *09  ] 
ward  the  Confessor's   laws',  the  military  force  of  this  king- 
dom was  in  the  hands  of  the  dukes  or  heretochs,  who  were 
constituted  through  every  province  and  county  tn  the  king- 


•  c.  lie  AcrrtocAiij. 
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dom  !  being  taken  out  of  the  principal  nobility,  and  6uch  as 
were  most  remarkable  for  being  "  sapienles,  Jideles,  el  ani- 
"  mosi."  Their  duty  was  to  lead  and  regulate  the  English 
armies,  with  a  very  unlimited  power ;  "  protU  eis  visum  ju- 
"  erit,  ad  honm-em  caronae  et  idilitatem  regni."  And  because 
of  ibis  great  power  tbey  were  elected  by  the  people  in  their 
full  assembly,  or  tblkmote,  in  tlie  same  manner  as  sheriff 
were  elected  :  following  still  that  old  fundamental  maxim 
of  the  Saxon  constitution,  that  where  any  oSicer  was  in- 
trusted with  such  power,  as  if  abused  might  tend  to  the 
oppression  of  the  people,  that  power  was  delegated  to  him 
by  the  vole  of  the  people  themselves  '*.  So  too,  among  the 
anlient  Germans,  the  ancestors  of  our  Saxon  forefathers, 
they  had  their  dukes  ns  well  as  kings,  with  an  independent 
power  over  the  military,  as  the  kings  had  over  the  civil  state. 
The  dukes  were  elective,  the  kings  hereditarj- ;  for  so  only 
can  be  consistently  understood  that  passage  of  Tacitus  =, 
"  reges  ex  nobilitale,  duces  c.v  virlide  sumunt  "  in  constituting 
theb  kings,  the  family  or  blood-royal  was  regarded,  in 
chusing  their  dukes  or  leaders,  warlike  merit:  just  as  C«sar 
relates  of  their  ancestors  in  his  time,  that  whenever  they 
went  to  war,  by  way  either  of  attack  or  defence,  they  elected 
leaders  to  command  them''.  This  large  share  of  power, 
thus  conferred  by  the  people,  though  intended  to  preserve 
the  liberty  of  the  subject,  was  perhaps  unreasonably  detri- 
mental to  the  prerogative  of  the  crown;  and  accordingly 
we  find  a  very  ill  use  made  of  it  by  Edric  duke  of  Mercia, 
£  410  ]  in  the  reign  of  king  Edmund  Ironside,  who,  by  his  office  of 
duke  or  heretoch,  was  entitled  to  a  large  command  in  the 
'  king's  army,  and  by  his  repeated  treacheries  at  last  transferred 
the  crown  to  Canute  the  Dane. 

It  seems  universally  agreed  by  all  historians,  that  king 
Alfred  first  settled  a  national  militia  in  this  kingdom,  and  by 
his  prudent   discipline  made  all  the  subjects  of  his  dominion 

^  "  Utivmmiaigtbantur  per  com-  LL.  Edw.  Cnajea.  iliid.  Seftto  B«lc, 

"  niune  tonlUium,  pro  communi  ulUilaU  eccl.  hill.  I.  5.  c.  10. 
"  "gni,  jKrjmivinciai  ct  jw(™»  uniuer-         <  De  Morib.  GermJ. 
»  at,aprTdng\Joi  comUalut  in  fileiio         '  "  Quum  bcUum  dvitai  aW  tUUvm 

"fjamoU,  Bvul  ti  mcecomitet  pntin-  "  d^mdit  nuf   imfa*,  (lUjutniMu  f*M 
"  daniBi  et  iomaaluum  eligi  deieid." 
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soklicrs ;  but  we  are  unfortunately  leil  in  the  dark  as  to  the 
particulars  of  this  hia  so  celebrated  regulation  ;  thougli,  from 
what  was  last  observed,  the  dukeij  seem  to  have  been  left  in 
possession  of  too  large  and  independent  a  power ;  which 
enabled  duke  Harold,  on  the  death  of  Edward  the  Confessor, 
though  a  stranger  to  the  royal  blood,  to  mount,  for  a  short 
space,  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
Atheling,  tlie  rightful  heir.  ^ 

Upon  the  Norman  conquest  the  feodal  law  was  introtluced  ->■ 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  mihtary 
plan.  I  shall  not  now  enter  into  the  particillars  of  that  con- 
stitution, which  belongs  more  properly  to  the  next  part  of 
our  Commentaries;  but  shall  only  observe,  that  in  conse- 
quence thereof  all  the  lands  iu  the  kingdom  were  divided 
into  what  were  called  knight  fees,  in  number  above  sixty 
thousand;  and  for  every  knight's  fee  a  knight  or  soldier, 
miles,  was  bound  to  attend  the  king  in  his  wars,  for  forty  days 
ill  a  year  ;  in  which  space  of  time,  before  war  was  reduced 
to  a  science,  the  campaign  was  generally  finished,  and  a  king- 
dom either  conquered  or  victorious  ^  By  this  means  the  king 
had,  without  any  expence,  an  ormy  of  sixty  thousand  men 
always  ready  at  his  command.  And  accordingly  we  find  one, 
among  the  laws  of  William  the  Conqueror ',  which  in  the 
king's  name  commands  and  firmly  enjoins  the  personal  attend- 
ance of  all  knights  and  others  ;  "  guod  habeant  et  teneant  Sf 
"  semper  bene  in  armis  el  in  equis,  ut  dccet  et  oportet :  el  quod  ["4111 
"  sint  semper  prompt i  etbene  parati  ad  tervitium  suum  integrum 
"  tu^is  explettdum  et  pcragendum,  cum  semper  opus  adfiierii, 
"  secundum  quod  nobis  debent  defeodis  el  tcnementis  suis  dejure 
"Jacere."  This  personal  service  in  process  of  time  degen- 
erated into  pecuniary  commutations  or  aids,  and  at  lost  the 
military  part  of  the  feodal  system  was  abohsheil  ot  ihe  restor- 
ation, by  statute  12  Cor.  11.  c.  2*. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  case  of  domestic  insur- 

■  Tfae  Poles  are,  ctcd  it  Ihis  day,  wecki,  or  forty  days,  in  •  yew.      Mod. 

10  teiMdcHu  of  their  anticat  conitiiu-  Un.  Hiii.  hut.  12. 
lion,   that   tbeir  po^oliu,    or   miliiia,  '  c.  58.      Se«  Co.  Lilt.  75,  TG. 

nnnot  be  compelled  lo  lerre  ibovs  (ii 
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rections,  or  the  prospect  of  foreign  invasions.  Besides  those 
who  by  their  military  tenures  were  bound  to  perform  forty 
days'  service  in  the  field,  first  the  nssize  of  arms,  enacted  ' 
27  Hen.  II.  and  afterwards  the  statute  of  Winchester  *",  under 
Edward  I.  obliged  every  man,  according  to  his  estate  and  de- 
gree, to  provide  a  determinate  quantity  of  such  arms  as  were 
then  in  use,  in  order  to  keep  the  peace :  and  constables  were 
appointed  in  all  hundreds  by  the  latter  statute,  to  see  that 
such  arms  were  provided.  These  weapons  were  changed, 
by  the  statute  4  it  5  Ph.  &  M.  c.  2.  into  others  of  more 
modem  service ;  but  both  this  and  tlie  former  provisions  were 
repealed  in  the  reign  of  James  I.  •  While  these  continued  in 
force,  it  was  usual  from  time  to  time  for  our  princes  to  issue 
commissions  of  array,  and  send  into  every  county  officers  in 
whom  they  could  confide  to  muster  and  array  (or  set  in 
mihtary  order)  the  inhabitants  of  every  district ;  and  the  form 
of  the  commission  of  array  was  settled  in  parliament  in  the 
5  Hen.  IV.,  so  as  to  prevent  the  insertion  therein  of  any  new 
penal  clauses ".  But  it  was  also  provided ,  that  no  man  should 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out 
of  his  shire  but  in  cases  of  urgent  necessity ;  nor  should 
provide  soldiers  unless  by  consent  of  parliament.  About  the 
[  412  ]  reign  of  king  Henry  VIII.,  or  his  children,  lieutenants  began 
to  be  introduced  •",  as  standing  representatives  of  the  crown, 
to  keep  the  counties  in  military  order;  for  we  find  them 
mentioned  as  known  officers  in  the  statute  4  &  5  Ph.  &  M.  c.S. 
though  they  had  not  been  then  long  in  use,  for  Camden 
speaks  of  them  "  in  the  time  of  queen  Elizabeth,  as  extra- 
ordinary magistrates  constituted  only  in  times  of  difHculty 
and  danger;  but  the  introduction  of  these  commissions  of 
lieutenancy,  which  contained  in  substance  the  same  powers 
as  the  old  commissions  of  array,  caused  the  latter  to  fall 
inio  disuse. 

In  this  state  things  continued,  till  the  reiwal  of  tlie  statute 
of  armour  in  the  reign  of  king  James  the  first :  after  which, 


Hovcd.  .rf-C.  1181. 

'  Sttt.  lEdw.  III.  rt.a, 

ISEdw.  I.  c.S. 

23Edw,  in.^..S.c.8. 

SUt.     1  J«.  I.   c.  35.      SI  Jk.  1 

"■   ISRytr.TJ. 

■'  Bril.lOX  Edit.  1594. 

Ruihwotth,  p^ria,  ptgteei.  667 

B  Rym.  374,  Ac 
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when  king  Charles  the  first  had,  during  his  northern  expedi- 
tions, issued  com  missions  of  heutenancj,  and  exerted  some 
military  powers  wliich,  having  .been  long  exercised,  were 
thought  to  belong  to  tlie  crown,  it  became  a  question  in  llie 
long  parliament,  how  tar  the  power  of  the  militia  did  inhe- 
rently reside  in  the  king;  being  now  unsupported  by  any 
statute,  and  founded  only  upon  immemorial  usage.  This 
question,  long  agitated  with  great  heat  and  resentment  on 
both  sides,  became  at  length  the  immediate  cause  of  the  fatal 
rupture  between  the  king  and  his  parliament :  the  two  houses 
not  only  denying  this  prerogative  of  the  crown,  the  legality 
of  which  perhaps  might  be  somewhat  doubtful :  but  also  seis- 
ing into  their  own  hands  the  entire  power  of  the  militia,  the 
illegality  of  which  step  could  never  be  any  doubt  at  all. 

Soon  after  the  restoration  of  king  Charles  the  second, 
when  the  military  tenures  were  abolished,  it  was  thought 
proper  to  ascertain  the  power  of  the  militia,  to  recognize  the 
sole  right  of  the  crown  to  govern  and  command  them,  and  to 
put  the  whole  into  a  more  regular  method  of  military  subor- 
dination ";  and  the  order  in  which  the  militia  now  stands  by 
law  is  principally  built  upon  the  statutes  which  were  then  [  '13  ] 
enacted.  It  is  true  the  two  last  of  them  are  apparently 
repealed ;  but  mauy  of  their  provisions  are  re-enacteil,  with 
the  addition  of  some  new  regulations,  by  the  present  mihtia 
laws  :  the  general  scheme  of  which  is  to  discipline  a  certain 
number  of  the  inhabitants  of  every  county,  chosen  by  lot  for 
three  years;  and  officered  by  the  lord  Ueutenant(l},  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  com- 
mission from  the  crown.  They  are  not  compellable  to  march 
out  of  their  counties,  unless  in  case  of  invasion  or  actual  re- 
bellion within  the  realm  {or  any  of  it's  dominions  or  terri- 

"  13  Cm-.  II.  «.!.  c.e.    ISftMCar.  n.  c.3.  15Cu-.  II.  c.  4. 


(l)  ThU  great  offiM  was  firgt  created  in  the  third  year  of  Edward  6. 
in  consequence  of  the  many  diaturbances  in  several  counties,  by  tbelbl- 
lowers  of  the  old  religion  gainst  the  new  establishment.  It  seems  in  its 
first  instilutioQ  to  bave  been  as  much  civil  and  judicial  as  military.  The 
first  commissions  styEed  the  Lord  lieutenants  the  King's  Justices,  as  well 
as  LieutenaDts,  and  tbey  were  to  enquire  of  all  treason.  Sec.  The  com- 
minioni  were  renewed  yearly.    Strype's  Eccl.  Mem,  a.  1TB. 
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lories  ^),  nor  in  any  cnse  compellable  to  march  out  of  the 
kingdom.  Tliey  nre  to  be  exercised  at  stated  times :  and 
their  discipline  in  general  is  liberal  and  easy ;  but,  when 
drawn  out  into  actual  service,  tliey  are  subject  to  the  rigours 
of  martial  law,  as  necessary  to  keep  them  in  order.  This  is 
the  constitutional  security  which  our  laws  i  have  provided  for 
the  public  peace,  and  for  protecting  the  realm  against  foreip 
or  domestic  violence.  (2)  -^M 

"  Stat.  16  Geo.  HI.  c.  3.  G.42  .    16  Geo.  III.  c.  3.  IB  Geo.  IIL'fl 


(a)  A  great  many  statute!  for  the  ordering  of  the  iniUtin  have  been 
paued  since  the  latCBt  of  those  cited  by  the  author,  which  will  be  fouad 
arranged  in  Burn's  Justice,  lit.  Military  Law.  The  general  scheme  however 
remains  the  saiue  as  de»:ri1)cd  in  the  text;  the  determining  the  quotas  ofeach 
county  i»,  in  ordinary  circumstances,  left  to  the  privy  council  to  be  fixed 
from  ten  years  lo  ten  yean,  with  a  power  of  increase  reserved  to  the 
crown  in  case  of  invasion,  or  imminent  danger  thereof,  or  of  rebellion  ; 
the  officering  the  regiments  is  entrusted  to  the  lord  lieutenants,  but  the 
oflicerB  must  have  certain  qualifications  of  property  according  to  their 
ranks;  the  actual  enrolment  and  organization  of  the  regiments  is  placed 
in  the  hands  of  the  deputy  lieutenants.  The  mode  of  filling  the  ranlu  it 
by  ballot,  to  which  all  persons  who  do  not  fall  within  the  exemptions  of 
the  statute  arc  equally  liable,  and  mutt  serve  for  five  years  if  drawn,  un- 
less they  produce  a  substitute,  npproveil  of  by  the  d^uty  lieutenants.  In 
case  of  actual  invasion,  or  imminent  danger  thereof,  and  in  all  cases  of 
rebellion  and  insurrection  his  majesty  has  power  lo  call  out  the  nilitia,  anil 
place  them  under  military  command ;  but  in  ordinary  times,  by  the  55G,J. 
C.65,  the  period  during  which  they  may  he  placed  on  duty,  is  limited  to 
twenty-eight  days  ui  any  one  year,  and  tile  57  G.3.  c.  57.  autboriie*  his 
majesty  to  suspend  their  being  embodied  at  all  during  any  year.  Wliile 
they  are  placed  on  general  military  duty,  there  is  scarcely  any  distinctiao 
in  thuir  pay,  government,  or  liability,  Ptora  those  of  the  troops  of  the  line, 
except  that  they  are  only  swom  to  serve  in  Great  Brituin  and  Ireland,  an  J 
that  their  service  in  the  totter  country  cannot  exceed  two  succcMtve  years. 
While  they  are  merely  called  out  for  annual  training,  they  are  subject  to  no 
punishment  which  affects  life  or  limb.  Besides  the  militia  to  which  these  re- 
gulations apply,  there  are  military  forces  of  other  descriptions,  but  distinct 
also  from  the  standing  army.  These  are  the  supplementary  militia,  or 
that  increase  upon  the  numbers  of  the  regular  militia  which  we  have  seen 
the  king  is  empowered  to  make  in  certain  circumstance :  the  local  militiM, 
superior  in  number,  but  more  limited  in  its  service  than  the  regular  niililia; 
the  enrolment  in  both  of  these  is  by  IwUot  and  compulsory;  the  yeomanry 
which  is  a  mounted  volunteer  force,  and  the  small  remains  of  that  largt 
body  of  volunteer  infantry,  if  any  such  now  exist,  which  started  into  " 
ing  upon  the  menace  of  invasion  from  France  in  bis  late  majesty' 
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When  the  nation  was  engaged  in  war,  more  veteran  troops 
and  more  regular  discipline  were  esteemed  to  be  necessary, 
than  could  be  expected  from  a  mere  militia.  And  therefore 
at  such  times  more  rigorous  methods  were  put  in  use  for  the 
raising  of  armies,  and  the  due  regulation  and  discipline  of  the 
soldiery:  which  are  to  be  looked  upon  only  as  temporary 
excrescences  bred  out  of  the  distemper  of  the  state,  and  not  us 
any  part  of  the  pennanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  settled  principles, 
but  is  entirely  arbitrary  in  it's  decisions,  is,  as  sir  Matthew 
Hale  observes  *<,  in  truth  and  reality  no  law,  but  something 
indulged,  rather  than  allowed  as  a  law.  (3)  llie  necessity  of 
order  and  discipline  in  an  army  is  the  only  thing  which  can  [  *1*  ] 
give  it  countenance ;  and  therefore  it  ouglit  not  to  be  [ler- 
raitted  in  time  of  peace,  when  the  king's  courts  are  open  for 
all  persons  to  receive  justice  according  to  the  laws  of  the  land- 
Wherefore  Thomas  earl  of  Lancaster  being  condemned  at 
Pontefract,  15  Edw,  II,,  by  martial  law,  his  attainder  was  re- 
versed 1  Edw.  III.,  because  it  was  done  in  time  of  peace '. 
And  it  is  laid  down  *,  that  if  a  lieutenant,  or  other  that  hath 
commission  of  martial  authority,  doth  in  time  of  peace  hang 
or  otherwise  execute  any  man  by  colour  of  martial  law,  this  is 
murder :  for  it  is  against  magna  charla '.  The  petition  of 
right  "  moreover  enacts,  that  no  soldier  shall  be  quartered  on 
the  subject  without  his  own  consent  '  :  and  lliat  no  commis- 
sion shall  issue  to  proceed  within  this  land  according  to  mar- 
tial law.  (*)  And  whereas,  after  the  restoration,  king  Charles 
the  second  kept  up  above  five  thousand  regular  troops,  by  his 
own  authority,  for  guards  and  garrisons;  which  king  James 
the  second  by  degrees  increased  to  no  less  tlian  thirty  thou- 

•  Tliut,  in  Puland,  no  taliiet  iran  be 
quarlered   upon  llic  gentry,   the  only 
'  3  Init.  59.  rnemen  in  that  republic.     Mod.  Unir. 

■  cap,  99.  Ilisl.  UliT.  33. 

"  sCu.I.    SepHl«iSt>t.31  Cu.II. 
c.l. 

(3)  Seepoil,  418.  n.  (i). 

{<)  But  now  by  the  mutiny  acts  the  civil  luagislmtt  may  qonrter  officers 
anil  (oldieTB,  not  indeed  in  any  private  house,  but  in  inns, livery  stablei.ale- 
hoiisci,  victualling,  and  wine  and  spirit  bouses.  And  the  persons  on  whom 
they  are  to  billeted  are  tfound  to  furiiish  tfaem  with  diet  and  l>eer  io 
nnain  quantities  and  at  certain  rate*. 
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sand,  all  paid  from  his  own  civil  list ;  it  was  made  one  of  the 
articles  of  ibe  bill  of  righu  ",  tbat  lite  raising  or  kee|tiitg  a 
standing  army  witbin  the  kingdom  in  time  of  peace,  unle^ 
it  be  with  the  consent  of  parliament,  is  against  law. 

But,  OS  the  fashion  of  keeping  standing  armies  (which  was 
first  introduced  by  Charles  VII.  in  France,  J.D.  1445") 
has  of  late  years  universally  prevailed  over  Europe,  (though 
some  of  it's  )X)tentates,  being  unable  themselves  to  maintain 
them,  ore  obliged  to  have  recourse  to  richer  powers,  and 
receive  subsidiary  pensions  for  that  purpose,)  it  has  also  fbr 
many  yeai's  past  been  annually  judged  necessary  by  our 
le^slature,  for  the  safety  of  the  kingdom,  the  defence  of  tiie 
pfjssessions  of  tlie  crown  of  Great  Britain,  and  the  preserv- 
ation  of  the  balance  of  power  in  Europe,  to  maintain  even 
[  415  J  in  time  of  peace  n  stauding  body  of  troops,  under  the  com- 
mand of  the  crown ;  who  are  however  ijiso  Jaclo  disbanded 
at  the  expiration  of  every  year,  unless  continued  by  parlla^ 
ment.  And  it  was  enacted  by  statute  10  W.IlLc.l,  tliat  not 
more  than  twelve  thousand  regular  forces  should  be  kept  ou 
foot  in  Ireland,  tliough  paid  at  the  charge  of  that  kingdom ; 
which  permission  is  extended  by  statute  8  Geo.  III.  c. IS.  U^  v 
16,235  men  in  time  of  peace.  ^^1 

To  prevent  the  executive  power  from  being  able  to  oppresjj^^ 
says  baron  Montesquieu  y,  it  is  requisite  that  the  armies  with 
which  it  is  enirusted  should  consist  of  the  people,  and  have 
the  same  spirit  with  the  people ;  as  was  the  case  at  Kouie  till 
Marius  new-modelled  the  legions  by  enlisting  ihe  rabble  of 
Italy,  and  laid  the  foundation  of  uU  tlie  mibtary  tyraimy  ihat 
ensued.  Nothing  then,  according  to  these  principles,  ought 
to  be  more  guarded  against  in  a  free  state,  than  making  the 
military  power,  when  eucb  a  one  is  necessary  to  be  kept  on 
foot,  a.  iKxIy  too  distinct  from  the  people.  Like  ours,  it 
should  wholly  be  composed  of  natural  subjects ;  it  ought  only 
to  be  enlisted  foi'  a  short  and  limited  time ;  the  soldiers  also 
should  live  Intermixed  with  tlie  people;  no  separate  camp, 
no  barracks,  no  inland  fortresses  should  be  allowed.  And 
perhaps  it  might  be  still  better,  if,  by  dismissing  a  stated 

^*  ■  Swi.  1  W.&M.  .t.5.  e.a.  '  Sp,  L,  11.  6.  ~-^ 

^^^^^^  ■    1101x711011,  Cha.V.  i.S4.  ^^^H 

It  1 


Ch.  13.  OF  PERSONS.  415 

number  nnii  enlisting  others  tit  every  renewal  of  their  terra,  a 
circulation  could  be  kept  up  between  the  army  and  tlie  people, 
and  the  citizen  and  the  soldier  be  more  intimately  connected 
together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  par- 
liament likewise  passes,  "  to  punish  mutiny  and  desertion, 
*'  and  for  the  better  payment  of  the  army  and  their  quarters." 
This  regulates  the  manner  in  which  they  are  to  be  dispersed 
among  the  several  inn-keepers  and  victuallers  throughout  the 
kingdom  ;  and  establishes  a  law  martial  for  their  government. 
By  this,  among  other  things,  it  is  enacted,  that  if  any  officer  [  US  ] 
or  soldier  shall  excite  or  join  any  mutiny,  or,  knowing  of  it, 
shall  not  give  notice  to  the  cumnianding  officer;  or  shall 
desert  or  list  in  any  other  regiment,  or  sleep  upon  his  post, 
or  leave  it  before  he  is  relieved,  or  hold  correspondence  with 
a  rebel  or  enemy,  or  strike  or  use  violence  to  his  superior 
officer,  or  shall  disobey  his  lawful  commands  ;  such  offender 
shall  suffer  such  punishment  as  a  court  martial  shall  inflict, 
ttiough  it  extend  to  death  itselK 

However  expetlient  the  most  strict  regulations  may  be  in 
time  of  actual  war,  yet  in  times  of  ])rofuund  peace,  a  little 
relaxation  of  military  rigour  would  not,  one  sliould  hope,  be 
productive  of  much  inconvenience.  And,  upon  this  prin- 
ciple, though  by  our  standing  laws  ^  (still  remaining  in  force, 
though  not  attended  to)  desertion  in  lime  of  war  is  made 
felony  without  benefit  of  clergy,  and  the  offence  is  triable  by 
a  jury  and  before  justices  at  the  common  law:  yet,  by  our 
militia-laws  before  mentioned,  a  much  lighter  punishment  b 
inflicted  for  desertion  in  time  of  peace.  So,  by  the  Roman 
law  also,  desertion  ui  time  of  war  was  punished  with  death, 
but  more  mildly  in  time  of  tranquillity  '.  But  our  mutiny 
act  makes  no  such  distinction  :  for  any  of  the  faults  above 
mentioned  are  equally  at  all  times  punishable  with  death  itself 
if  a  court  martial  shall  think  proper.  This  discretionary 
power  of  a  court  martial  is  indeed  to  be  guided  by  tlie  direc- 
dons  of  the  crown  j  which,  with  regard  to  military  offences, 
has   almost  an  absolute  legislative  power'.     "  His  majesty," 

»  StBL  iaHen.VI.  C.19.     S&3Ed.  '   A    like   power  mw    lln-    marinei 
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ss^-5  the  act,  "  may  form  articles  of  war  and  constitute  courts 
"  martial,  with  power  to  try  any  crime  by  such  articles,  and 
"  inflict  penalties  by  sentence  or  judgment  of  the  same."  A 
vast  and  most  important  trust  !  an  uulimitcd  power  tu  create 
crimes,  and  annex  to  them  any  punlshmeuts,  not  extending 
to  life  or  limb !  Hiese  are  indeed  forbidden  to  be  inflicted, 
C  *17  3  except  for  crimes  declared  to  be  so  punishable  by  this  act ; 
which  crimes  we  bare  just  enumerated,  and,  among  which, 
we  may  obserre  that  any  disobedience  to  lawful  commands  is 
one.  Perhaps  in  some  future  revision  of  this  act,  which  is  in 
many  respects  hastily  penned,  it  may  be  thought  worthy  the 
wisdom  of  parliament  to  ascertain  the  hmits  of  iniljlary  sub- 
jection, and  to  enact  express  articles  of  war  for  the  govern- 
ment of  the  army,  as  is  done  for  the  government  of  the  navy  ; 
especially  as,  by  our  present  constitution,  the  nobility  and 
gentry  of  the  k'mgdom,  who  serve  their  couiitry  as  militia 
ofiKcers,  are  annually  subjected  to  the  same  arbitrary  rule, 
during  their  time  of  exercise. 

OxE  of  the  greatest  advantages  of  our  English  law  is,  that 
not  only  the  crimes  themselves  which  it  ])unJshes,  but  also 
the  penalties  which  it  inflicts,  are  ascertained  and  notorious  : 
nothing  is  left  to  arbitrary  discretion  ;  tht  king  by  his  judges 
dispenses  what  the  law  has  previously  orda'med ;  but  is  nol 
himself  the  legislator.  How  much  therefore  is  it  to  be  re- 
gretted that  a  set  of  men,  whose  bravery  has  so  often  pre- 
served the  hberties  of  their  countries,  should  be  reduced  to  a 
state  of  servitude  in  the  midst  of  a  nation  of  freemen  !  for  sir 
Edward  Coke  will  inform  us ',  that  it  is  one  of  the  genuine 
marks  of  servitude,  to  have  the  law,  which  is  our  rule  of 
action,  either  concealed  or  precarious  ;  "  misera  est  servitus 
"  ubi  jus  est  vagum  out  ina^ilum."  Nor  is  this  state  of  ser- 
vitude quite  consistent  with  the  maxims  of  sound  policy  ob- 
served by  other  free  nations.  For,  the  greater  the  general 
liberty  is  which  any  state  enjoys,  the  more  cautious  has  it 
usually  been  in  introducing  slavery  in  any  particular  order 
or  profession.  These  men,  as  baron  Montesquieu  obsen-es  '", 
seeing  the  liberty  which  others  possess,  and  which  they  them- 
selves are  excluded  from,  are  ^t  (like  eunuchs  in  the  emttem 
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seraglios)  to  live  in  a  state  of  perpetual  envy  and  hatred  to- 
wards tite  rest  of  tlie  community ;  and  indulge  a  malignant 
pleasure  in  contributing  to  destroy  those  privileges  to  which 
they  can  never  be  admitted.  Hence  have  many  free  states, 
by  departing  from  this  rule,  been  endangered  by  the  revolt  [  ilS  ] 
of  their  slaves  :  while  in  absolute  and  despotic  governments, 
where  no  real  liberty  exists,  and  consequently  no  invidious 
comparisons  can  be  formed,  such  incidents  are  extremely  rare. 
Two  precautions  are  therefore  advised  to  be  observed  iu  all 
prudent  and  free  governments:  I.  To  prevent  the  introduc- 
tion of  slavery  at  ?11 :  or,  2.  If  it  be  already  Introduced,  not 
to  intrust  those  slaves  with  arms ;  who  will  then  find  them- 
selves an  overmatch  for  the  freemen.  Much  less  ought  the 
soldiery  to  be  an  exception  to  the  people  in  general,  and  the 
only  state  of  servitude  in  the  nation.  (5) 


(5)  There  are  soniB  parts  of  this  account  of  llie  stale  and  government 
<if  our  urm)',  which  have  been  foTind  much  fault  with,  and  which  cannot 
be  entirely  sustained.  The  first  of  these  is  the  character  of  mariiBl  ]avr, 
adopted  from  sir  M.liale,  which,  however  true  when  written  by  him,  nas 
no  longer  correct  in  the  author's  time,  when  the  more  importaut  parts 
of  the  military  code  hcgan  to  be  specially  enacted  in  the  annual  mutiny 
acu,  and  the  remainder  was  laid  down  by  the  king  imdcr  b  ducretion 
given  to  him  by  the  legislative  body.  When  again  the  army  of  this  country 
was  spoken  of,  as  "  a  Kt  of  men  reduced  to  a  state  of  servitude  in  the 
midst  ola  nation  of  freemen,"  it  should  have  been  added,  thai  the  military 
service  was  one  entered  into  by  voluntary  compact,  to  which  wc  nay 
now  add  that  it  is  a  compact,  which,  if  hastily  entered  into  by  any  citizen, 
may,  within  a  reauinable  time,  and  upon  very  easy  terms  be  dissolved. 

The  existing  mutiny  acts  make  it  a  cnpilal  oflencc  in  any  soldier  or  in-- 
line, to  begin,  excite,  or  join  in  noy  mutiny  or  sedition ;  not  to  use  bis 
utmost  endeavours  to  suppress  the  «ame ;  not  to  give  information  thereof 
without  delay  to  the  commantUng  officer;  to  misbehave  before  the  enemy; 
shamefully  to  abandon  or  deliver  up  any  post  committed  to  his  charge ;  to 
compel  or  use  means  to  induce  the  commanding  officer  to  do  either  the 
one  or  the  other ;  to  leave  a  pott  before  relieved,  or  to  be  found  sleeping 
on  it;  to  hold  correspondence  with  or  give  advice  to  any  rebel  or  enemy; 
to  treat  Viih  any  such  without  proper  permission;  to  strike  or  use  vio. 
lence  against  bit  superior  officer  in  the  execution  of  his  office ;  to  disobey 
a  lawful  command  of  his  superior  officer;  or  to  desert.  In  the  case  of 
desertion,  however,  the  court,  which  tries  the  offender,  may  sentence  to 
transportation,  if  death  seems  loo  severe  a  punishment  under  the  circum- 
stances, and  iu  all  cases  the  king  may  commule  (be  sentence  of  death  for 
that  of  transportation.  It  will  be  observed,  in  answer  to  an  observation 
fnode  at  p.  416.,  that  all  the»e  offences,  except  the  last,  are  either  such  as 
VOL.  I.  G  G  '="'*' 
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But  as  soldiers,  by  this  annual  act,  are  tlius  put  in  a  worse 
condition  tlian  any  other  subjects,  so,  by  the  Imnianity  of  our 
standing  laws,  they  are  in  some  cases  put  in  a  much  better, 

can  only  be  cotooiitted  in  lime  of  war,  or  are  equallj  liangerons  whether 
committed  then  or  in  ttme  of  peace ;  antl  that  atto  the  last,  a  special  power 
of  commutation  is  giren  to  the  court  which  tries  Ihe  offender. 

Suppletory  lo  theie  regulations  by  atalute  are  the  articles  o(  war,  which 
.  the  king  Js  authorised  to  form ;  but  no  puniishinent  for  any  ofience  created 
by  thetn  can  extend  to  life  or  limb. 

The  military  code  is  adrnitiblered  by  coiirlB  martial  with  lUfferent  degrees 
of  authority  :  in  all  of  them  the  members  are  sworn  to  delermiue  accord- 
ing to  the  eriilencc,  the  artides  of  war,  the  mutiny  acts,  and  (if  any  doubts 
■rise  unexptaiBed  by  ihecn)  accordrng  to  their  curuciencet,  Ihe  beil  of  their 
underitandingty  and  Uu  cailom  of  war. 

The  higher  court  is  called  a  general  court  murtial,  and  miitl  consist, 
except  when  held  in  certain  places,  where  such  a  number  might  not  be 
cauly  to  be  procured,  of  thirteen  niemben  at  the  least.  It  ia  (his  court 
only  which  can  pronounce  sentence  of  death,  and  nine  members  must 
concur  in  the  sentence,  if  the  court  consist  of  thirteen  exactly ;  if  of  more, 
(or  less  in  the  excepted  places,)  the  majority  must  consist  of  two-thirds  of 
the  whole. 

Genera]  courts  martial  of  less  than  the  proper  number  may  inflict  cor- 
portU  punishment  not  extending  to  Ibss  of  limb,  or  nnprisonmeot. 

Beside  the  proceedings  by  courts  martial  it  has  been  usual  for  the  crown 
on  certain  occasions  to  direct  the  assemblage  of  courts  of  inquiry,  which 
are  in  some  measure  analogous  to  a  grand  jury.  There  arc  however  very 
broad  distinctions  between  them;  the  members  are  not  sworn,  the  wit- 
nesses are  not  sworn,  a  report  is  made  of  ihe  opinion  of  the  court  as  ti> 
the  propriety  of  any  farther  proceedings,  which  is  not  in  the  nature  of  a 
bill  of  indictment ;  and  witnesses  are  heard  on  both  ^des.  Great  doubts 
have  been  entertained  on  the  legality  of  this  proceeding,  and  it  has  been 
reated  not  so  much  on  the  prerogative  of  the  crown,  oi  on  the  implied 
voluntary  consent  of  every  officer,  who  enters  the  army,  to  tubiiut  himself 
to  what  he  knows  to  be  an  existing  practice  in  the  army.  The  soundness 
of  this  reasoning,  may,  however,  with  deference,  be  well  questioned.  Sec 
Homc\.  AnUincil,£B.&B.130. 

It  is  impassible  upon  the  whole,  I  conceive,  not  to  admit  the  fad,  of 
which  the  author  complains,  that  there  is  something  vague  and  despotic 
in  the  government  of  the  army;  whether  that  be  a  remmaiU  ground  of 
complaint  under  the  circumnauces  is  not  jierbaps  a  question  very  euily 
solved.  The  answer  to  it  will  not  depend  upon  what  may  be  perhaps 
admitted,  that  the  full  and  absolute  enjoyment  of  all  civil  r^ts  is  not  com- 
patible with  the  preservation  of  military  discipline,  and  that  the  present 
system  does  not  in  effect  detract  more  from  it  than  is  absolutely  neceswry 
for  that  purpose ;  bm  it  will  depend  upon  this  difficult  problem,  whether 
the  restraint  irom  ordinary  civil  liberty  might  not  be  definitely  marked 
out,  or  whether  there  is  any  thing  in  the  nature  of  military  discipline,  ud 
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By  statute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raised 
in  every  county  for  the  relief  of  soldiers  that  are  sick,  hurt, 
and  maimed  (6) :  not  forgetting  the  royal  hospital  at  Chelsea, 
for  such  as  are  worn  out  in  their  duty.  Officers  and  soldiers, 
that  have  been  in  the  king's  service,  are,  by  several  statutes 
enacted  at  the  close  of  several  wars,  at  liberty  to  use 'any 
trade  or  occupation  they  are  fit  for,  in  any  totvn  in  l)ie  king- 
dom, (except  the  two  universities),  notwithstanding  any  sta- 
tute, custom,  or  charter  to  the  contrary.  And  soldiers  in 
actual  military  service  may  make  nuncupative  wills,  and  dis- 
pose of  their  goods,  wages,  and  other  personal  chattels,  with- 
out those  forms,  solemnities,  and  expenses,  which  the  law 
requires  in  other  cases  '.  Our  law  does  not  indeed  extend 
this  privilege  so  fur  as  tlie  civil  law  ;  which  carried  it  to  an 
extreme  that  borders  upon  the  ridiculous.  For  if  a  soldier, 
in  the  article  of  death,  wrote  any  thing  in  bloody  letters  on 
his  shield,  or  in  the  dust  of  the  field  with  the  sword,  it  was  a 
very  good  military  testament ''.  And  thus  much  for  the 
military  state,  as  acknowledged  by  the  laws  of  England. 

The  maritime  state  is  nearly  related  to  the  former,  though    [  *J9  ] 
much  more  agreeable  to  the  principles  of  our  free  constitu- 
tion.    The  royal  navy  of  England  hath  ever  been  its  greatest 
detence  and  ornament ;  it  is  it's  antient  and  natural  strength  ; 

'  Sta«.  29  Car.  II.  c,  3.     5  W.  HI.  in  ptduae  inKTipierint  gladio  luo  ipio 

c.  31.  {S.  lempare    juo,   n  praelia,    alae   lorten 

*  Si  miAUj  guid  in  clgpea  lUait  tan-  detvUnquunl,  Attjusmniii  mluruatem  Ua~ 

guine  tiM  ni(i(oWiiu*  adHalavtrinl,  nut  bUern  aie  optrlel.     Cod.  6.  21,  1  j, 

in  the  conbtitution  of  a  military  force  [in  which  large  bodies  collected 
together  with  the  meaiis  of  rcsittance  in  their  handj,  and  the  knowledge 
of  thdr  power  necessarily  present  before  them,  are  to  be  goveroed  under 
trying  circumstances  by  n  small  minority),  which  makes  it  absolutely  neces- 
sary that  authority  should  be  despotic,  and  obedience  implicit,  and  there- 
fore that  there  should  be  something  discretionary  and  uncertain  in  the  law 
under  which  the  soldier  lives.  This  seems  to  be  the  prinaiple  on  which 
the  latter  part  of  the  oath  of  courts  martial  is  frametl,  which  is  printed 
above  in  italics. 

(s)  This  sum  is  not  ueubIIj  collected,  it  would  be  inconsiderable  in 
amount,  and  the  mode  of  distfibuting  it  is  inconvenient.  Any  soldier  re- 
quiring assistance,  and  not  receiving  aid  from  Chelsea,  or  a  pension,  k 
entitled  to  more  effectual  help  from  his  parish,  uuder  the  statute  which 
immediately  preceded  the  one  in  question,  and  which  created  the  general 
rate  for  the  relief  of  the  poor. 
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the  floating  bulwark  of  the  island  ;  on  army,  from  which, 
however  stiong  and  powerful,  no  danger  can  ever  be  appre- 
hwided  to  liberly.  and  accordingly  it  has  been  assiduously 
cultivated,  even  from  the  earliest  ages.  To  so  much  perfec- 
tion was  our  naval  reputation  arrived  in  the  twelfth  century, 
that  the  code  of  maritime  laws,  which  are  called  the  laws  of 
Oleron,  and  are  receive<I  by  all  nations  in  Europe  as  the 
ground  and  substruction  of  ail  their  marine  constitutions,  was 
confessedly  comj>iled  by  our  king  Richard  the  Brst,  at  the  isle 
of  Oleron  on  the  coast  of  France,  then  part  of  the  possessions 
of  the  crown  of  England'.  (7)  And  yet,  so  vastly  inferior 
were  our  ancestors  in  this  point  to  the  present  age,  that  even 
in  the  maritime  reign  of  cjueen  Elizabeth,  sir  Edward  Coke  ' 
thinks  it  matter  of  boast,  that  the  royal  navy  of  England  then 
consisted  of  Ihree-and-thirtif  ships.  'Die  present  condittou  of 
our  marine  is  in  great  measure  owing  to  tlie salutary  provisions 
of  the  statutes  called  t]ic  navigation  acts  ;  whereby  the  con- 
stant increase  of  English  shipping  and  seamen  was  not  only 
encouraged,  hut  rendered  unavoidably  necessary.  By  the 
statute  5  Ricll.  c.  3.  in  order  to  augment  the  navy  of  Eng- 
land, then  greatly  diminished,  it  was  ordained,  that  none  of 
the  king's  liege  people  should  ship  any  merchandize  out  of  or 
into  the  realm  but  only  in  ships  of  the  king's  ligeance,  on  pain 
of  forfeiture.  In  the  next  year,  by  statute  6  Ric.ll.  c.8.  this 
wise  provision  was  enervated,  by  only  obliging  the  merchants 
to  give  English  ships  (if  able  and  sufficient)  the  preference. 
But  the  most  beneficial  statute  for  the  trade  and  commerce  of 
these  kingdoms  is  that  navigation  act,  the  rudiments  of  whicli 
were  first  framed  in  1 650  «,  with  a  narrow  partial  view :  being 
intended  to  mortify  our  own  sugar  islands,  which  H-ere  disaf- 
fected to  the  parliament,  and  still  held  out  fur  Charles  II.,  by 

'  4ln«.]44.    CouiUBMirfsMBwr.S,  •   Scobell.  133. 


d)  It  19  noE  a  mntter  of  such  tlenr  udmis^ion  tliot  Hichwd  wo*  iJ 
compiler  of  these  celebrated  lavn.  Moit  of  the  French  writers  on  loarin* 
law  claim  the  first  druuj;ht  of  them  at  a  French  code,  fnimed  uatler  tli« 
direction  of  Eleanor  hii  mother  for  the  use  of  her  coDtinenial  niljcM*. 
In  the  introduction  to  Mr.  J.Pwk'i  lyitem  of  muine  iniurancei.  p.UTii. 
■D  abrtract  of  thdr  argunieDt  ii  givun  with  a  refereaee  to  Selden,  who 
maintain)  the  poution  in  the  text.     Miu-c  Cliiusom,  B.  c.91- 
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stopping  the  gdnful  trade  wlilch  they  then  carried  on  «'ith  the 
Dutch  " ;  and  at  the  same  time  to  cUp  the  wings  of  those  our 
opulent  and  aspiring  neighbours.  This  proliibited  nil  ships 
of  foreign  nations  from  trading  with  any  EngHsh  plantations 
without  licence  from  the  council  of  state.  In  1651  '  the  pro- 
hibition was  extended  also  to  the  mother  countrj' :  and  no 
goods  were  suffered  to  be  imported  into  England,  or  any  of 
its  dependencies,  in  any  otlier  than  Englisli  bottoms  ;  or  in 
the  ships  of  that  European  nation  of  which  the  merchandize 
imported  was  the  genuine  growth  or  manufacture.  At  the 
restoration  the  former  provisions  were  contirmed,  by  sta- 
tute 12  Car.  II.  c.  18.  with  this  very  material  improvement, 
that  the  master  and  three-fourths  of  the  mariners  shall  also 
be  English  subjects.  (8) 

Many  laws  have  been  made  for  the  supply  of  the  royal 
navy  with  seamen;  for  their  regulation  when  on  board;  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  service. 

I.  First,  for  their  supply.  The  power  of  impressing  sea- 
faring men  for  the  sea  service  by  the  king's  commission  has 
been  a  matter  of  some  dispute,  and  submitted  to  with  great 
reluctance;  though  it  hath  very  clearly  and  learnedly  been 
shewn  by  sir  Michael  Foster',  that  the  practice  of  impressing 
and  granting  powers  to  the  admiralty  for  that  purpose   is  of 

1  Ilep.lJ4. 


(b)  The40.4.  c.4I.repea]ithBformer«hipr^try  act*;  and  the  effiwt 
of  the  present  lystem  in  that  no  ship  is  entitled  to  the  privileges  ofa  Briltafa 
vessel,  that  a  not  registered  according  to  the  fonn  given  in  that  statute : 
and  that  no  ship  con  be  bo  registered  unless  she  be  wholly  of  the  bulk  of 
ihe  uniteil  kingdom,  the  Isle  of  Man,  Guernsey,  or  Jersey,  or  some  one  of 
the  colonies,  plantations,  islands,  or  territories  of  the  British  empire,  or 
unleM  she  be  a  vessel  condemned  ai  priie,  or  for  slave-trading ;  and  unleu 
in  either  case  she  wholly  belongs  to  hb  majesty's  subjects,  duly  entitled  to 
be  owners  oF  such  veuel.  And  no  one  is  entitled  to  be  such  owner  if  be 
has  taken  the  oath  of  alle^anee  to  any  foreign  power,  unless  afterwards 
naturalized  or  mode  a  denizen;  nor  any  one  who  usually  reudei  out  of 
hit  majesty's  dominions,  unless  he  be  a  member  of  some  Britbh  factory,  or 
be  a  partner  in  or  agent  for  some  mercantile  house  actually  carrying  on 
trade  in  Great  Britain  or  Ireland. 

C  o   3 
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verr  aniiestt  dxte,  and  Irath  been  onifcrmly  raaUiiiDrd  by  s 
regnbr  mtks  of  precedoits  to  tbe  present  dme  :  whence  be 
eooclades  k  to  be  pan  of  the  comnon  Ixm  '.  The  cEflicii]^ 
maes  from  beoce^  that  no  statnte  has  expTEsalv  declared  xhts 
ponier  la  be  in  the  crown,  tfaou^  manj  of  them  verr  stron^y 
unply  it.  The  stntnte  1  Ric.  II.  c.i.  speaks  of  marioen  b«^- 
iaf  aireateil  and  retained  for  the  kii^s  service,  as  of  a  thing 
wi  nra  and  pvvctiaed  wiiboot  dispute :  and  provides  a 

rem        .^inst  their  ruasuDg  sway.     By  a  later  statute  ',    if 
w     man,  who  axa  the  rirer  Thames,  sfaail  hide  himself 
£41^*^  dtn  —  — — •!—  n*  "—  -"— BBsion  of  pnssiiig  for  tbe 

kiDij  -  ry  penaJliea.     By  aoother  ", 

no  fK_  .  _    the  queen's  commi&sion   to 

serve  la  a  commissian  shall  be  first  brought 

to  two  r  labitii^  near  the  sea  coast 

where  ken,  to  tbe  intent  thai  the 

jnsticfa  1]  oni  surfi  a  number  of  able- 

bodied  a*  I  are  contained,  to  serve  her 

majesty.  m  ",  especial  protections  are  allowed 

to  teamen  in  drcomsii  aces,  to  prevent  them  trom 

being  impreasecL  And  ferrrmen  are  also  said  to  be  privil^cd 
from  being  impressed,  at  common  law  ".  All  which  do  most 
evidently  imply  a  power  of  impressing  to  reside  somewhere  ; 
and,  if  any  wbere,  it  mast,  from  tbe  spirit  of  our  constjtu- 
tioo,  as  well  as  from  the  frequent  mention  of  tbe  king's  com- 
mission, reside  in  the  crown  alone. 

But,  besides  this  method  of  impressing  (which  is  only  de- 
fensible from  public  necessity,  to  which  all  prirate  consider- 
ations must  give  way),  there  are  other  ways  that  tend  to  tbe 
increase  of  seamen,  and  manning  tbe  royal  navy.  Parishes 
may  bind  out  poor  boys  apprentices  to  masters  of  merchant- 
men, who  shall  be  protected  from  impressing  for  the  first 
three  years  ;  and  if  they  are  impressed  afterwards,  the  mas- 
ters shall  be  allowed  their  wages  ■* :  great  advantages  in  pmit 
of  wages  are  given  to  volunteer  seamen,  in  order  to  induce 

1R.334.  clT.    SGeo.  III.  cI5.    11  0«o.  III. 

IS.  c  38.     IS  Geo.  III.  C.T5,  te. 

"  Sut.  BHUt.  c.S.  "  S*T.  14. 

'   Bm   Btit.  7  fts  W.  III.   c.  31,  f  SIM.SA3ADD.  C.6. 
i,t.4ltBAaa.t.i9.  190w.II. 
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them  to  enter  into  his  majesty's  service'' ;  and  every  foreign 
seaman  who  during  a  war  shall  serve  two  years  in  a  man  of 
war,  merchantman,  or  privateer,  is  naturalized  ipso  Jacio '. 
About  the  middle  of  king  William's  reign  a  scheme  was  set 
on  foot"  for  a  register  of  seamen  to  the  number  of  thirty 
thousand,  for  a  constant  and  regular  supply  of  the  king's 
fleet ;  with  great  privileges  to  the  registered  men,  and,  on  [  +20'  ] 
the  other  hand,  heavy  penalties  in  case  of  their  non-appeai-- 
nnce  when  called  for  :  but  tliis  registry,  being  judged  to  be 
be  ineffectual  as  well  as  oppressive,  was  abolished  by  sta- 
tute 9  Ann,  C.2I. 

2.  The  method  of  ordering  seamen  in  the  royal  fleet,  and 
keeping  up  a  regular  discipline  there,  is  directed  by  certain 
express  rules,  articles,  and  orders,  first  enacted  by  the  autho- 
rity of  parliament  soon  after  the  restoration ' ;  but  since  new- 
modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle", 
to  remedy  some  defects  which  were  of  fatal  consequence  in 
conducting  the  preceding  war.  In  these  articles  of  the  navy 
almost  every  possible  offence  is  set  down,  and  the  punish- 
ment thereof  annexed ;  in  which  respect  the  seamen  have 
much  the  advantage  over  their  brethren  in  the  land-service; 
whose  articles  of  war  are  not  enacted  by  parliament,  but 
framed  from  time  to  time  at  the  pleasure  of  the  crown.  Yet 
from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy, 
should  be  so  extensive  with  regard  to  the  army.  It  is  hard  to 
assign  a  reason  :  unless  it  proceetied  from  the  perpetual 
establishment  of  the  navy,  which  rendered  a  permanent  law 
for  thfir  regulation  expedient;  and  the  temporary  duration 
of  the  army,  which  subsisted  only  from  year  to  year,  and 
might  therefore  with  less  danger  be  subjected  to  discretionary 
government.  But  whatever  was  apprehended  at  the  first 
formation  of  the  mutiny  act,  the  regular  renewal  of  our 
fttanding  force  at  the  entrance  of  every  year  has  made  this 
(hstinction  idle.  For,  if  from  experience  past  we  may  judge 
of  future  events,  the  army  is  now  lastingly  ingrafted  into  the 
British    constitution ;  witli  this  singularly  fortunate  circum- 

••  Sue.  31  Geo.  II.  do.  '  Sui.  13  Car.  11.  ai.l.  e.g. 

'  Sut.  13  0co.Il.  C.3.  -  Sui.  2g  Geo.  II.  c.  S3,  amended 

•  St«I.  7&8W.  C.91.  by  19  Geo.  III.  c.l7. 
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stance,  that  any  branch  of  the  legislature  may  annuaUy  put 
an  end  to  its  legal  existence,  by  refusing  to  concur  in  its 
continuance. 

t  *21  ]  3,  With  r^ard  to  the  privileges  conferred  on  sailors,  thjy 
are  pretty  much  the  same  with  tliose  conferred  on  soldiers  ; 
with  regard  to  relief  when  maimed,  or  wounded,  or  super- 
annuated, either  by  county  rates,  or  the  royal  hospital  at 
Greenwich  ;  with  regard  also  to  the  exercise  of  trades  and, 
the  power  of  making  nuncupative  testaments:  and  farther", 
no  seaman  on  board  his  majesty's  ships  can  be  arrested  for  any 
debt,  unless  the  same  be  sworn  to  amount  to  at  least  twenty 
pounds ;  though,  by  the  annual  mutiny  acts,  a  soldier  may 
be  arrested  for  a  debt  which  extends  to  half  that  value,  but 
not  to  a  less  amount.  (9) 

*'  Stat.  31  Geo.  IL  c.lO. 


a  equal  exemption  in  this  retpect. 
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CHAPTER  THE  FOURTEENT'H. 

OF  MASTER  AND  SERVANT. 


TTAVING  thus  commented  on  the  rights  and  duties  of 
persons  as  standing  in  the  pMi/(c  relations  of  magistrates 
and  people,  the  method  I  have  marked  out  now  leads  me 
to  consider  their  rights  and  duties  in  private  (Economical 
relations. 

The  three  great  relations  in  private  life  are,  1.  That  of 
master  and  servant ,-  which  is  founded  in  convenience,  whereby 
a  mau  is  directed  to  call  in  the  assistance  of  others,  where 
his  otvn  skill  and  labour  will  not  be  sufficient  to  answer  the 
cares  incumbent  upon  him.  2.  That  of  httsband  and  vife ; 
which  is  founded  in  nature,  but  modified  by  civil  society  : 
the  one  directing  man  to  continue  and  multiply  his  species, 
the  other  prescribing  the  manner  ui  which  thai  natural  im- 
pulse must  be  confined  and  regulated.  3.  That  oi  parent  and 
child ;  which  is  consequential  to  that  of  marriage,  being  its 
principal  end  and  design :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protected,  maintained,  and  educated.  But, 
since  the  parents,  on  whom  tliis  care  is  primarily  nicumbent, 
may  be  snatclied  away  by  death  before  they  have  completed 
their  duty,  the  law  has  therefore  provided  a  fourth  relation. 
4.  Tliat  of  guardian  and  ward ,-  which  is  a  kind  of  artificial 
parentage,  in  order  to  supply  the  deficiency,  whenever  it 
happens,  of  the  natural.  Of  all  these  relations  in  their 
order. 

In  discussing  the  relation  of  master  and  serva?tt,  I  sbsU  first    r  493  i 
consider  the  several  sorts  of  servants,  and  how  this  relation 
b  created  and  destroyed :  secondly,  the  effect  of  this  relation 
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with  regard  to  the  parties  themselves :  and,  lastly,  its  effects 
with  regard  to  other  persons. 

I.  As  to  the  several  sorts  of  servants  :  I  have  formei 
observed  "  thot  pure  and  proper  slavery  does  not,  nay  cannot, 
subsist  in  England :  such,  1  mean,  whereby  an  absolute  and 
unlimited  power  is  given  to  the  master  over  the  life  and  for- 
tune of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and 
the  principles  of  natural  law,  that  such  a  state  should  subsist 
any  where.  The  three  origins  of  the  right  of  slavery,  assigned 
by  Justinian  '',  are  all  of  them  built  upon  false  foundations  ". 
As,  first,  slavery  is  held  to  arise  "  jure  gentium,"  from  u 
state  of  captivity  in  war ;  whence  slaves  are  called  maneipiay 
qtiasi  manu  capti.  The  conqueror,  say  the  civilians,  had  a 
right  to  the  life  of  his  captive,  and,  having  spared  that,  has 
a  right  to  deal  with  him  as  he  pleases.  But  it  is  an  untrue 
position,  when  taken  generally,  that  by  the  law  of  nature  or 
nations  a  man  may  kill  his  enemy ;  he  has  only  a  right  to  kill 
him  in  particular  cases ;  in  cases  of  absolute  necessity,  for 
self-defence;  and  it  is  plain  this  absolute  necessity  did  not 
subsist,  since  the  victor  did  not  actually  kill  him,  hut  made 
him  prisoner.  War  is  itself  justifiable  only  on  principles  of 
self-preservation ;  and  therefore  it  gives  no  other  right  over 
prisoners,  but  merely  to  disable  them  from  doing  harm  to  us, 
by  conSning  their  persons  :  much  less  can  it  gi%'e  a  right  to 
kill,  torture,  abuse,  plunder,  or  even  to  enslave  an  enetiiy, 
when  the  war  is  over.  Since,  therefore,  the  right  of  mating 
,  slaves  by  captivity  depends  on  a  supposed  right  of  slaughter, 
that  foundation  failing,  the  consequence  drawn  from  it  must 
fail  likewise.  But,  secondly,  it  is  said  that  slavery  may  begin 
"  Jure  civili ;"  when  one  man  sells  himself  to  another.  Thb, 
if  only  meant  of  contracts  to  serve  or  work  for  another,  is 
[  tSi  ]  very  just :  but  when  applied  to  strict  slavery,  in  the  sense  of 
the  laws  of  old  Rome  or  modem  Barbarj-,  is  also  impossible. 
Every  sale  implies  a  price,  a  quid  pro  quo,  an  equivalent  given 
to  the  seller  in  lieu  of  what  he  transfers  to  the  buyer :  but 
what  equivalent  can  be  given  for  life  and  liber^,  both  of 

*  I'RgaiaT.  dfiU,  cum  titer   ktme,    wybr   i^tmi 

'■  Strn  nuf  >MiniMurBuJ/HRt.  Xct-     annu,  oii  /irrlium  iiarlitiprndMH  mff 

cuntUparanriUu  BHfttj.-jhnXdWjuiv    vmuiulari  pauui  at.     Init.1.  3,  4^^^H 
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which  {in  absolute  slavery)  are  held  to  be  in  the  master's  dis- 
posal ?  His  property  bIso,  the  very  price  he  seems  to  receive, 
devolves  ipso  facto  to  his  master  the  instant  he  becomes  his 
slave.  In  this  case,  therefore,  the  buyer  gives  nothing,  and 
the  seller  receives  nothing  ;  of  what  validity  then  caii  a  sale 
be,  which  destroys  the  very  principles  iipon  which  all  sales 
are  founded  ?  Lastly,  we  are  told,  thai  besides  tliese  two 
ways  by  which  slaves  "  Jivnt"  or  are  acquired,  they  may  also 
be  hereditary :  "  seroi  nasaintnr ,"  the  children  of  acquired 
slaves  are  Jure  nalwae,  by  a  negative  kind  of  birthright, 
slaves  also.  But  this,  being  built  on  the  two  former  rights, 
must  fall  together  with  them.  If  neither  captivity,  nor  the 
sale  of  one's  self,  can  by  the  law  of  nature  and  reason  reduce 
the  parent  to  slavery,  much  less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will 
not  endure  the  existence  of,  slavery  within  this  nation :  so 
that  when  an  attempt  was  made  to  introduce  it  by  statute 
1  Edw.  VI.  c.  3.,  which  ordained  that  all  idle  vagabonds  should 
be  made  slaves,  and  ted  upon  bread  and  water,  or  small 
drink,  and  refuse  meat;  should  wear  a  rirtg  of  iron  round 
their  necks,  arms,  or  legs ;  and  should  be  compelled  by  beat- 
ing, chaining,  or  otherwise,  to  perform  the  work  assigned 
them,  were  it  never  so  vile ;  the  spirit  of  the  nation  could 
not  brook  this  condition,  even  in  the  most  abandoned  rogues ; 
and  therefore  this  statute  was  repealed  in  two  years  after- 
wards ■*.  And  now  it  is  laid  down  ',  that  a  slave  or  negro, 
the  instant  he  lands  in  England,  becomes  a  freeman ;  that  is, 
the  law  will  protect  him  in  the  enjoyment  of  his  person  and 
his  property.  Yet,  with  regard  to  any  right  which  the  mas- 
ter may  have  lawfiilly  acquired  to  the  perpetual  service  of 
John  or  Tliomas,  this  will  remain  exactly  in  the  same  state  as 
before  :  for  this  is  no  more  than  the  same  state  of  subjection  r  433  T 
for  life,  which  every  apprentice  submits  to  for  the  space  of 
seven  years,  or  sometimes  for  a.  longer  term.  ( 1 )    Hence  too  it 

'  SU>t.  3&4Edw.VI.cl6.  '  Salk.666. 


(I )  B;  the  word  "  lawTull}"  in  thii  lentence  the  author  man  be  1 
to  mean  "  according  Ut  gnurai  law,"  not "  accordinf;  10  local  law,"  1 
ticiction  which  he  shortly  aher  makes  himieir.    It  ii  obrioni  that  ii 
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thoughout  all  the  revolutions  of  the  respective  seasons ;  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not  ■  : 
bnt  the  contract  may  be  mnde  for  any  larger  or  smaller  term- 
All  single  men  between  twelve  years  old  and  sixty,  and  married 
ones  under  thirty  years  of  age,  and  all  single  women  between 
twelve  and  forty,  not  having  any  visible  livelihood,  are  com- 
pellable by  two  justices  to  go  out  to  service  in  husbandry  or 
certain  specific  trades,  for  the  promotion  of  honest  industry  : 
and  no  master  can  put  away  his  servant,  or  servant  leave  his 
master,  after  being  so  retained,  either  before  or  at  the  end 
of  his  term,  without  a  quarter's  warning;  unless  upon  rea-  [  426  J 
sonable  cause  to  be  allowed  by  a  justice  of  the  peace  •"  (2)  : 
but  they  may  part  by  consent,  or  make  a  special  bargain. 

2.  Anotheu  species  of  servants  are  called  apprentices,  (from 
apprendre,  to  learn,)  and  are  usually  bound  for  a  term  of  years, 
by  deed  indented,  or  indentures,  to  serve  their  masters,  and 
be  maintained  and  instructed  by  them.  This  is  usually  done 
to  persons  of  trade,  in  onler  to  learn  their  art  and  mystery  ; 
and  sometimes  very  large  sums  are  given  with  them,  as  a  pre- 
mium for  such  their  instruction  :  but  it  may  be  done  to  hus- 
bandmen, nay  to  gentlemen,  and  others.  And  '  children  of 
poor  persons  may  be  apprenticed  out  by  the  overseers,  with 
consent  of  two  justices,  till  twcntj'-one  years  of  age,  to  such 
persons  as  are  thought  fitting ;  who  are  also  compellable  to 
take  ttiem ;  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymen,  are  equally  liable  with  others  to  such  compul- 
sion'';  for  which   purposes  our  statutes  have  made  the   in- 

■  F.N,B.160.  &M.C.30.   3&3 Ann.  c.G.  4 Sc5 Ana. 

•>  Stat.  SEVu.  C.4.  cIB'     17  Geo.  11.  c  5.    18  Geo.  ill. 

'  SUL  5Elii.  c  4.      43Elil.   C.  2.  c47.  (3) 

IJicLcEJ.   TJ«.I.c.3.    6&9W,  k  Bilk.  6T.  491. 


(u)  But  it  ihould  leeni  ut  ibis  dtiy  that  if  do  ipccinl  contmct  be  made, 
a  domestic  servant  U  entitled  only  to  a  month's  woming  or  a  month's 
wages  ill  lieu  of  it,  3  Eipinossc'i  Ni.  Pri.  Rep.  835.  Robhuon  v.  Hmdiaan. 
The  jurisdiction  of  mogiitralcs  extends  only  to  servants  In  husbandry,  Riid 
in  tbe  trades  specified  in  the  diRerent  ilatutet.  eTenn.  Rep.ies.  Rej.- 
\.  HaUott.  nod.  i:.\9.,  4G.4.  c.34. 

(3)  And  see  further,  3aG.3.c.57.,33G.3.c.55.,  42G,3.  c.46.,  4SG.5. 
c.73.,SlG.3.c.80.,54G.3.C.9G.,54G,3.c.l07.,SfiG.3.C.I33.,  18(20.4. 

c. 4a.,  and  4G.4.  c.34. 


deatares  obligsUNnr,  eveii  though  such  parish  apprentice  be  a 
minor'.  Appreotices  to  trades  may  be  discharged  on  rea- 
sonable cause,  either  at  the  request  of  themselves  or  masters, 
at  tbe  quarter  sessions,  or  by  one  justice,  with  appeal  to  the 
sessions';  who  may,  by  the  equity- of  the  statute,  if  they 
tbmk  it  reasonable,  direct  restitution  of  a  rateable  share  of  tlie 
money  given  with  the  apprentice  ° :  and  parish  apprentices 
may  be  discharged  in  the  same  manner  by  tno  justices  ".  (4) 
But  if  an  apprentice,  with  whom  less  than  ten  pounds  hath 
been  given,  nms  away  &om  his  master,  he  is  compellable  to 
'  ,  serre  out  his  time  of  absence,  or  make  satisfaction   for  the 

same,  at  any  lime  within  seven  years  atter  the  expiratioD  of 
bis  original  oootract.  ^  (5) 

3.  A  THIRD  species  of  serraats  are  labourers,  who  are  only 
hired  l^  the  day  or  the  week,  and  do  not  live  intra  moenia,  as 
I  487  ]  P*"  ^  ^^  &nuiy  ;  concerning  whom  the  statutes  before 
dted^  have  made  many  veiy  good  r^ulations :  l.Directiiig 
that  all  penoQS  who  have  no  visible  ^ects  may  be  compelled 
to  work ;  2.  Defining  bow  long  they  must  continue  at  work 
in  summer  and  in  winter  :  3.  Punishing  such  as  leave  or 
desert  their  work  ;  4.  Empowering  the  justices  at  sessions, 
or  the  sheriff  of  the  county,  to  setde  tbeir  wages  (6) :  and,  5. 
Inflicting  penalties  on  such  as  either  give,  or  exact,  more 
wages  than  are  so  settled. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may 
be  so  called,  being  rather  in  a  superior,  a  ministerial,  cap»- 

<  Stat.  S  Ela.   c  4.  43  Ela.  c.  S.  i  Stat.  30  G«o.  II.  c.  19. 

Cm.  Car.  I-9.  (4)  '  Stat.  6  Geo.  III.  c  9S. 

'■  Slat.  S  Elii.  c  4.  1  Stat.  5  Elii.  c.4.     €  Gro.IlI. 

■  Salk.  es.  c.  25. 


(1}  He  case  io  Ckl  Car.  179.  does  not  appi)-. 

(5)  The  hewl  of  apprenticeship  both  u  it  rqutU  liie  partie*  to  tbe 
contract  among  thenuelTc*,  and  their  mutual  rigfau  and  remediei;  snd 
alw)  at  it  regard*  the  acquiittioD  of  a  aettlement  by  the  apprentice,  hai 
giTCQ  riie  to  many  reguUtiont  by  Katute,  end  almoH  innumerable  ded- 
noDii  the  beet  analysi  of  which  the  reader  will  find  under  the  tkle  Ap- 
prentice ia  Bum'f  Jiutice. 

(e)  Tbii  power  it  taken  away  by  the  SsG.S.  c.40.,  aad  of  coune  d>e 
penaltie*  which  are  mentioDcd  in  the  next  Kntcnce  are  abo  aboliihed. 
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city ;  such  as  sfeaiards,  Jactors,  and  bailiffs  :  whom  however 
the  law  considers  as  servants,  jno  lempore,  wilii  regard  to  such 
of  their  acts  as  aHect  their  master's  or  employer's  property. 
Whicli  Jeads  me  to  consider. 

II.  The  manner  in  which  this  relation,  of  service,  affects 
either  tlie  master  or  servant.  And,  first,  by  hiring  and  ser- 
vice for  a  year,  or  apprenticeship  under  indentures,  a  person 
gains  a  settlement  in  that  parish  wherein  he  last  served  forty 
days  ',  In  the  next  place,  persons  serving  seven  years  as  ap- 
prentices to  any  trade  have  an  exclusive  right  to  exercise  that 
trade  in  any  part  of  England '.  This  law,  with  regard  to  the 
exclusive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times  :  which  has  occasioned  a  great  variety  of  resolu- 
tions in  the  courts  of  law  concerning  it ;  and  attempts  have 
been  frequently  made  for  it's  repeal,  though  hitherto  with- 
out success.  At  common  law  every  man  might  use  what 
trade  he  pleased;  but  this  statute  restrains  tiiat  liberty  to 
such  as  have  s^ved  as  apprentices  :  the  adversaries  to  which 
provision  say,  that  all  restrictions  (which  tend  to  introduce 
monopolies)  are  pernicious  to  trade ;  the  advocates  for  it 
allege,  that  unskilfulness  in  trades  is  equally  detrimental 
to  tiie  public  as  monopolies.  This  reason  indeed  only  extends 
to  such  trades,  in  the  exercise  whereof  skill  is  required : 
but  another  of  their  arguments  goes  much  farther  ;  viz.  that 
apprenticeships  are  usehil  to  the  commonwealth,  by  em- 
ploying of  youth,  and  learning  them  to  be  early  industrious ; 
but  that  no  one  would  be  induced  to  undergo  n  seven  years' 
servitude,  if  others,  though  equally  skilful,  were  allowed  tlie 
same  advantages  without  having  undergone  the  same  discipline: 
and  in  this  there  seems  to  be  much  reason.  However,  the 
resolutions  of  the  courts  have  in  general  rather  confined 
than  extended  the  restriction.  No  trades  are  held  to  be  within 
the  statute,  but  such  as  were  in  being  at  the  making  of  it  * : 
for  trading  in  a  country  village,  apprenticeships  are  not 
requisite  " ;  and  following  the  trade  seven  years,  without  any 
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ing  his  servant :  but  in  such  case  he  must  assign,  as  a  special 
reason  for  so  doing,  his  own  damage  by  the  loss  of  his  service ; 
and  this  loss  must  be  proved  upon  the  trials  A  master 
likewise  may  justify  an  assault  in  defence  of  his  servant,  and  a 
ser\-ant  in  defence  of  his  master '' :  the  master,  because  he  has 
an  interest  in  his  servant,  not  to  be  deprived  uf  his  service  ; 
tlie  servant,  because  it  is  part  of  lus  duty,  for  which  he 
receives  his  wages,  to  stand  by  and  defend  his  master".  (5) 
Also,  if  any  person  do  hire  or  retain  my  servant,  being  in  my 
service,  foe  which  the  servant  depei'tetb  from  me,  and  goeth 
to  serve  the  other,  I  may  have  an  action  of  damages  against 
both  the  new  master  and  the  servant,  or  either  of  them  :  but 
if  the  new  master  did  not  know  that  he  is  my  servant^  no 
action  lies;  unless  he  afterwards  refuse  to  restore  him  upon 
information  and  demand  '.  The  reason  an<i  foundation  upon 
which  all  this  doctrine  is  built,  seem  to  be  the  property 
that  every  man  has  in  the  service  of  his  domestics ;  acquired 
by  the  contract  of  hiring,  and  purchased  by  giving  them 
wages.  (9) 

As  for  those  things  which  a  servant  may  db  on  behalf  of 
his  master,  they  seeni  all  to  pioceed  upon  this  principle, 
that  the  master  is  answerable  for  the  act  of  his  servant,  if 
done  by  his  command,  either  expressly  given,  or  implied : 
nam,  qui/acit  per  alium,facit  pej-  se '.  Theretbre,  if  the  ser- 
vant commit  a  trespass  by  the  command  or  encouragement 
of  his  master,  ihe  master  shall  be  guilty  of  it,  though  the  | 
servant  is  not  thereby  excused,  for  he  is  only  to  obey  his 
master  in  matters  that  are  honest  and  lawliiL     If  an  inn- 

■nd  a  huibiuic)  or  fBlher  for  [be  chutilf 
ar  his  Hire  or  daughter. 


■  9IUP.1 

13.. 

"  3  Roll. 

Abr.  54e. 

'  In  like  1 

■anoer.  by  Ihe 

l.w>arkh>g 

Alfred,  c.  31 

*,  m  servant  wa 

t  allowed  (0 

fighlforhut 

nMter,«pmnl 

rorbUchiR 

(9)  The  first  of  thne  poMtioni  has  been  often  denieil,  and  the  distinc- 
tion taken  between  the  two.  Bro.  Abr.  Trcipau,pl.|S9.,  Salkeld,  40T.  but 
in  TiektU  v. Read,  Loft's  Rep.SIJ.  Lord  Mansfield  affirmed  it,  BByiog, 
I  cannot  lell  theni  (the  jury)  a  mailer  interposing  vrlien  bin  servant  is  as- 
tailed  is  not  justifiable  under  the  lircumstsnces  of  tbe  case,  m  well  as  a 
•ervftnt  interposing  for  his  master.     It  reiti  on  the  relation. 

(a)  BeeVol.lir.p,l«.  n.(SO). 
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smith's  servant  lames  a  horse  while  Uc  U  alioeiog  biiUr  so. 
Action  lies  against  the  master,  and  aot  against  the  secvont,  (,l],Jj 
But  in  these  caess  llie  damage  must  be  done  while  he  is  40*. 
tually  employed  in  the  master's  service;  otlierwisc  the  servant 
shall  answer  for  his  own  mi^haviour.  Upon  tlus  principle 
by  the  common  law ',  if  a  servant  kept  his  master's  fir* 
negligently,  so  that  his  neighbour's  house  was  burned  down 
dioreby,  «n  action  lay  agiunst  the  matiter  ;  because  iJus  nagli- 
gence  happened  in  his  service;  otherwise,  if  the  servant,  going 
along  tjie  street  with  a  torch,  by  negligence  sets  Qsq  to  S| 
house;  lor  there  he  is  not  in  his  master's  imiuediatc  s^vi^aii 
and  must  hiinself  answer  the  damage  personally,  ^ut  oow 
tlie  common  law  is,  in  the  former  case,  altered  by  sta- 
tute G  Aim.  C.3.  which  ordains  that  no  action  shall  be  main- 
tained against  any  in  whose  house  or  chamber  any  fire  shftU 
accidentally  begin ;  for  their  own  loss  is  sufGci^at  punishment, 
for  their  own  or  their  servant's  carelessness.  But  if  such  fire 
happens  through  negligence  of  any  servant  (whose  loss  is 
commonly  very  little),  such  servant  shall  forfeit  100^.  to  b© 
distributed  among  tlir  sufierers ;  and,  in  deiault  of  payutoit, 
shall  be  committed  to  some  workhouse,  and  there  kept  to 
hard  labour  for  eighteen  months  ■".  (12)  A  master  is,  lastly, 
chargeable  if  any  of  his  family  iayelh  or  castelh  any  thing  out 
of  his  house  into  the  street  or  common  highway,  to  the  da- 

'  Koy'i  max.  c.  44.  wu  bound  lo  pay  double  to  Uie  luE- 

U<T  of  the  19  Ubln  >l  Rome,  ■  per-     wu  10  uxStr  a  coiporsl  puniihiuuit, 
BOO  by  wbow  negligence  »ny  fire  began, 

(1 1)  The  latter  part  of  ihU  po&ilion  leeins  qucEtionable ;  for  how  can 
it  be  a  juttificalioa  to  the  servant  in  an  action  brouf;ht  againit  him  by  a 
itranger,  that  the  injury  was  su^taioed  in  tonaequence  of  his  negligent 
performance  of  the  lawful  order*  of  his  master.  In  1  Boll.  Abr.95,  it  ii 
«aid  that  if  the  servant  of  a  taferner  sell  bad  wine  knowinglj',  no  action 
lies  against  him,  for  he  only  did  it  as  servaot.  But  this  setms  certainly  not 
to  be  relied  on ;  for  ai  this  ease  is  put,  the  act  of  the  servant  is  a  wilfiil 
wrong,  which  no  order  of  his  matter  will  Justify  him  in  cooimitting.  Il  it 
clear  that  the  negligent  servant  is  liable  to  his  master  for  the  Jamagei 
which  the  master  may  have  paid  in  an  action  brought  against  him  for 
the  consequences  of  hi>  n^Iigeocc;  and  it  would  be  wtraordinary  if  the 
master*!  supposed  commands  were  a  justification  as  agmnsi  third  person), 
and  not  against  himself. 

(IS)  Ttdi  statute  is  repealed,  but  a  similar  proviuoa  was  made  by  the 
)te  14G.S.C.78. 
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CHAPTER    THE    FIFTEENTH. 

OF  HUSBAND  AND  WIFE. 


'T'HE  second  private  relation  of  persons  is  that  of  marriage, 
which  includes  tlie  reciprocal  rights  anil  duties  of  husband 
and  wife;  or,  as  most  of  our  elder  law-books  call  them,  of 
bai-oii  and  Jhne.  In  the  consideration  of  which  I  shall,  in 
the  first  place,  inquire,  how  marriages  may  be  contracted  or 
made;  shall  next  point  out  the  nwnner  In  which  they  may  be 
dissolved ;  and  shall,  lastly,  take  a  view  of  the  legal  efiects 
and  consec[uence  of  marriage. 

I.  Our  law  considers  marriage  in  no  odier  light  than  as  a 
civil  contract.  Tlie  holiness  of  the  matrimonial  state  is  left 
entirely  to  the  matrimonial  law :  the  temporal  courts  not 
having  jurisdiction  to  consider  unlawful  marriage  as  a  sin,  but 
merely  as  a  civil  inconvenience.  The  punishment,  therefore, 
or  annulling,  of  incestuous  or  other  unscriptural  marriages, 
is  the  province  of  the  spiritual  courts ;  which  act  pi'o  salute 
animae  '.  And,  taking  it  in  a  civil  light,  the  law  treats  it  as 
it  does  all  other  contracts :  allowing  it  to  be  good  and  valid 
in  all  cases,  where  the  parties  at  the  time  of  making  it  were, 
in  the  first  place,  tcilUng  to  contract;  secondly,  able  to  con- 
tract ;  and,  lasUy,  actually  did  contract,  in  the  proper  forms 
and  solemnities  required  by  law. 

FiBST,  tliey  must  be  willitig  to  contract.     "  Consensus,  non   [  4*i  ] 
"  conaibitiis,  J'acH  mtptias"  is  the  maxim  of  the  civil  law  in 
this  case  ** :  and  it  is  adopted  by  the  common  lawyers  %  who  it^- 
deed  have  borrowed  (especially  in  antient  times]  almost  all  iheir 
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By  statute  32  Hen.  VIII.  c  38.  it  is  declared,  tliat  all  persons 
may  lawfully  marry  but  such  as  are  prohibited  by  God's  law ; 
and  that  all  marriages  contracted  by  lawful  persons  in  the 
lace  of  the  church,  and  consummated  with  bodily  knowledge 
and  fruit  of  children,  shall  lie  indissoluble.  And  (because, 
in  the  times  of  popery,  a  great  variety  of  degrees  of  kindred 
were  made  imped  iuieti is  to  marriage,  which  impediments 
might  however  be  bought  off'  for  money}  it  is  declared  by  the 
same  statute,  that  nothing  (God's  law  except)  shall  im- 
peach any  niarriage,  but  within  the  Levitical  degrees  ;  the 
farthest  of  which  is  that  between  uncle  and  niece'.  By  the 
same  statute  all  impediments  arising  from  pre-contracts  to 
other  persons  were  abolished  and  declared  of  none  effect, 
unless  they  had  been  consummated  with  bodily  knowledge : 
in  which  case  the  canon  law  holds  such  contract  to  be  a 
marriage  de  facto.  But  this  branch  of  the  statute  was  re- 
pealed by  statute  2&3Edw.VI.c.  23.  How  far  the  act  of 
26  Geo.  II.  c.  33.  (which  prohibits  all  suits  in  ecclesiastical 
courts  to  compel  a  marriage,  in  consequence  of  any  contract] 
may  collaterally  extend  to  revive  this  clause  of  Henry  VIII. 'a 
statute,  and  abolish  the  impediment  of  pre-contract,  I  leave 
to  be  considei'ed  by  the  canonists. 

The  other  sort  of  disabilities  are  those  which  are  created, 
or  at  least  enforced,  by  the  municipal  laws.  And  though 
some  of  them  may  be  grounded  on  natural  law,  yet  they  are 
regarded  by  the  laws  of  tlie  land,  not  so  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 
they  draw  after  them.  These  civil  disabilities  moke  the  con- 
tract void  ab  initio,  and  not  merely  voidable ;  not  that  they 
dissolve  a  contract  already  formed,  but  they  render  the  [  4Sg  ] 
parties  incapable  of  forming  any  contract  at  all :  they  do  not 
put  asunder  those 'who  are  joined  together,  but  they  previously 
hinder  the  junction.  And,  if  any  persons  under  these  legal 
incapacities  come  together,  it  is  a  meretricious  and  not  a 
DUtriiBonial  union. 

I.  The  first  of  these  legal  disabilities  is  a  prior  marriage, 
or   having   another  husband  or  wife   living ;  in  which  case, 
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besides  the  penalties  consequent  upon  it  as  a  felony,  the  se- 
cond marriage  is  to  all  intents  and  purposes  void  g :  poly- 
gamy being  condemned  both  by  the  law  of  the  New  Testament, 
and  tlie  jMtlicy  of  all  prudent  states,  especially  in  these  north- 
ern climates.  And  Justinian,  even  in  the  climate  of  modem 
Turkey,  is  express  ",  that  "  ditas  lurorei  eodevi  tempore  habere 
uon  licet."  (1) 

2.  The  next  legal  disability  is  want  of  age.  This  is  suf- 
ficient to  avoid  all  other  contracts,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contracting ;  ajmtiori,  there- 
fore it  ought  to  avoid  this,  the  most  important  contract  of 
any.  Therefore,  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age,  marries,  this  marriage  is  only  inchoate 
and  imperfect ;  and  when  eithei-  of  them  comes  to  the  age 
of  consent  aforesaid,  they  may  disagree  and  declare  the  mar- 
riage void,  without  any  divorce  or  sentence  in  the  spiritual 
court.  This  is  founded  on  the  civil  law  ■,  But  the  canon  law 
pays  a  greater  regard  to  the  constitution,  than  the  age,  of  the 
parties  "^ :  for  if  they  are  habites  aH  matrimouimn,  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  in  our  law  it  is 
so  far  a  marriage,  that,  if  at  the  age  of  consent  ihcy  agree 
to  continue  tt^ether,  they  need  not  be  married  again  '.  It"  the 
husband  be  of  years  of  discretion,  and  the  wife  under  twelve, 
when  she  conies  to  years  of  discretion  he  may  disagree  as  well 
as  she  may;  for  in  contracts  the  obligation  must  be  mutual; 
both  must  be  bound,  or  neither ;  and  so  it  is,  vice  versoy 
when  the  wife  is  of  years  of  discretion,  and  the  husbaad 
under  "■.  (2) 

'    Hra.  .Ibr.  lU.  Uaslanly,  pi.  8,  '  JhcMol.  I.  i.  til.  3.  fu.  3. 

h   iHil.  1,  lo.  6.  I  Co.  Lilt.  79. 

•  Lfon.  toiulil,  109.  "  Ihid, 


(1)  SteVol.IV.p.164. 

(B)  ThU  poiilion  is  true,  as  it  is  here  IJraiteii,  thai  is,  lo  imperfect  mw- 
ringei  where  eilbei-  puny  is  under  the  age  of  fourleca  and  twelve,  and 
where  upon  their  attaining  thoM  ages  toiuething  must  be  done  fty  both  to 
perfect  the  marrioge;  wo  that  of  course  the  refusal  of  cither  will  prevent  its 
completer.  But  it  must  not  be  eiteiided  Iwyond  ibis ;  the  general  prin- 
ciple, »h.ch  applies  lo  mnrriaRe  contracls  is,  ihnt  where  a  person  of  full  «•. 
tompeient  lo  unJer.uke  lor  himself,  entere  into  a  eo.urart  with  <i  minor! 

the 
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3.  Another  incapacity  arises  from  want  of  consent  of 
parents  or  guardians.  By  tlie  common  law,  if  the  parties 
themselves  were  of  the  age  of  consent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid  ;  and  this  was  agree- 
able to  the  cannon  law.  But,  by  several  statutes",  penalties 
of  100/.  are  laid  on  every  clergyman  who  marries  a  couple 
either  without  publication  of  banns  (which  may  give  notice  to 
parents  or  guardians),  or  without  a  licence,  to  obtain  which 
the  consent  of  parents  or  guardians  must  be  sworn  to.  And 
by  the  statute  4  &  5  Ph.&  M.  c.  8.  whosoever  marries  any 
woman  child  under  the  age  of  sixteen  years,  without  consent 
of  parents  or  guardians,  shall  be  subject  to  fine,  or  five  years' 
imprisonment:  and  her  estate  during  the  husband's  life  shall 
go  to  and  be  enjoyed  by  the  next  heir.  (3)  The  civil  law 
indeed  required  the  consent  of  the  parent  or  tutor  at  all  ages  ; 
unless  the  children  were  emancipated,  or  out  of  the  parents' 
power":  and  if  such  consent  from  the  father  was  wanting, 
the  marriage  was  null,  and  the  children  illegitimate '',  but  the 
consent  of  the  mother  or  guardians,  if  unreasonably  with- 
held, might  be  redressed  and  supplied  by  the  judge,  or  the 
president  of  the  province  '' :  and  if  the  father  was  non  compos, 
a  similar  remedy  was  given  ^  These  provisions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  differ- 
ence, that  in  France  the  sons  cannot  marry  without  consent  of 
parents  till  thirty  years  of  age,  nor  the  daughters  till  twenty- 
five  ' ,-  and  in  Holland,  the  sons  are  at  their  own  disposal  at 
twenty-five,    and  the  daughters   at  twenty'.  (4.)     Thus  hath 

"  6*7Will.III,  C.6.  7&aW,III.  '  ftjl.  1.  10.  I. 

c.SS.      10  Ann.  c.l9.  '  Domat.  of  dowries,  5  2.    Monteiq, 

•■  Ff.  33.  3.  S.&  IS.  Sp.  L.  33.  7. 

'  iyA.5.11.  '   yinniai  in  Inil.  l.\.  i.lO, 

1  Cod.  5.  4.  1.  &  90. 


the  former  h  boixad  and  must  render  damage  for  DOn-perforrnaOce  of  hia 
promise,  though  the  latter  is  not.     See  Hati  v.  WarJ  Cyormnfttr,  Str, 337. 

(3)  SeeVol.IV.  p.aio.  n.(6;. 

(4)  By  the  preaent  law  of  France,  code  civil,  tit.l.  chap,  i.,  sons  under 
twcniy-five  and  daughters  under  twenty-one  years  of  age  cnnoot  contract 
marriage  without  the  consent  of  their  parcnti,  fltc  (  sona  above  tweniyJive 
and  under  thirty,  and  daughter)  Bbiive  twenty-one  and  under  twenty-five, 
cannot  contract  marriage  without  luch  consent  until  they  have  made  three 
formal  reprociilations  to  iheir  parents,  Ac.  of  ihcir  intention  at  the  dis- 
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stood)  and  thus  at  present  stands,  the  law  in  other  neighbour- 
ing countries.  And  it  has  lately  been  thought  proper  to 
introduce  somenhat  of  the  same  policy  into  our  laws  by  sta- 
tute 26  Geo.  IJ.  c.  33.  whereby  it  Is  enacted,  that  all  mar- 
riages celebrated  by  licence  (for  banns  suppose  nolic«}  where 
either  of  the  parties  is  under  twenty-one  (not  being  a 
widow  or  widower,  who  are  supposed  emancipated),  with- 
out the  consent  of  the  father,  or,  if  he  be  not  living,  of  tlie 
mother  or  guardians,  shall  be  absolutely  void.  A  like  pro- 
vision is  made  as  in  the  civil  law,  where  the  mother  or  guardian 
is  twn  compos,  beyond  sea,  or  unreasonably  froward,  to  dis- 
pense with  such  consent  at  the  discretion  of  the  lord  chan- 
cellor :  but  no  provision  is  made,  in  ease  the  father  should 
labour  under  any  mental  or  other  incapacity.  Much  may 
be,  and  much  has  been  said,  both  for  and  against  this  inno- 
vation upon  our  antient  laws  and  constitution.  On  the  one 
hand,  it  prevents  the  clandestine  marriages  of  minors,  which 
are  often  n  terrible  inconvenience  to  those  private  families 
wherein  they  happen.  On  the  other  hand,  restraints  upon 
marriages,  especially  among  the  lower  class,  are  evidently  de- 
trimental to  the  public,  by  liindering  the  increase  of  the 
people ;  and  to  religion  and  morality,  by  encouraging  licen- 
tiousness and  debauchery  among  the  single  of  both  sexes,  and 
thereby  destroying  one  end  of  society  and  government,  which 
is  conciihitu  pi-ohibere  vago.  And  of  this  last  inconvenience 
the  Roman  laws  were  so  sensible,  that  at  the  same  time  that 
they  fort)ad  marriage  without  the  consent  of  parents  or  guar- 
dians, they  were  less  rigorous  upon  that  very  account  with 
regard  to  other  restraints :  tor  if  a  parent  did  not  provide  a 
husband  for  his  daughter,  by  the  time  she  arrived  at  the  age 


lance  of  a  month  froin  each  other :  they  may  then  at  the  end  of  a  month 
from  the  third  representation  proceed  to  contract  marriage ;  sons  aSiove 
thirty,  and  daughter!  abnve  twenty-five  neeil  only  make  one  repretentation, 
nnd  mny  contract  marriage  ol  the  end  of  a  month  from  such  rqireunlation. 
By  the  Roman  Dutch  law  it  seems  that  sons  ^lote  twenty-five,  and 
daughters  above  twenty  are  not  so  entirely  at  their  own  disposal,  but  that 
the  parent!  upon  good  cause  ihcwn  before  the  proper  courts  may  prcTcnt 
the  marriage  from  taking  place.  The  goodneu  of  the  cause  is  to  be  judged 
oTby  the  discretion  of  the  court,  and  in  Van  heeuwen  some  arc  nuigned 
aa  valid  which  seem  sutEcienlly  general  and  uncertain.  See  B.i.  r.t4.  tib  t 
Marrisie. 
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of  twenty-five,  and  she  afterwards  made  a  slip  in  her  con- 
duct, he  was  not  allowed  to  disinlierit  her  upon  that  no- 
count,  "  quia  noti  siia  cidpa,  sed  parentum,  id  commisisse 
"  cogtufscitur  ',"  (5) 

4.  A  FOURTH  incapacity  is  want  of  reason ;  without  a 
competent  shore  of  which,  as  no  other,  so  neithei*  can  the 
matrimonial  contract,  be  valid.     It  was  formerly  adjudged, 

'  M.P.  lis.  511. 


tt)  The  uttute96G.e.  csj.  ii  repealed  by  the  3  0.4.  c.7S.,  and  the 
■*G.A.  c.TG-  it  uiw  the  exMting  morriBge  net.  The  great  diitiDction  be- 
tween the  policy  of  the  ruriaer  and  the  latter  ttntuce,  is,  that  the  latter 
reverts  to  the  old  principle  of  punishing  clandeitine  marriages  by  loss  of 
property,  &c.,  but  does  not  violently  make  void  a  contract  actnally  en- 
tered into.  It  therefore  abounds  in  provisions  for  icctirin;  on  asBuntnce 
before  marriage,  that  the  portiei  are  of  proper  age  and  have  proper  con- 
sent, and  with  punithmenls  where  such  provisions  arc  broken  through; 
hut  these  irregularities  are  not  allowed  to  avoid  the  marriage  when  so- 
lemnized. By  9.H.  a  person  applying  for  a  licence  to  marry  whore  either 
oF  the  parties  not  being  a  widower  or  widow  shall  be  under  the  age  of 
twenty-one  years,  shall  »wetr  that  the  consent  of  the  person  or  persons 
whole  consent  to  «ich  marriage  b  required  by  the  act  has  been  obtained 
thereto,  or  that  there  is  no  such  person  or  persons.  And  by  section  16, 
"  the  father,  if  livii^  [  or  if  the  father  shall  be  dead,  the  guardian  or  guar- 
dians lawfully  appointed,  or  one  of  them ;  and  in  case  there  shall  be  no 
such,  then  the  mother  if  unmarried ;  and  if  there  shall  he  no  mother  un- 
married, then  the  guardian  or  guardians  appointed  hy  the  court  of  chan- 
cery, or  one  of  them  shall  have  authority  to  consent  to  the  nwniage." 

The  seventeenth  section  contains  a  provision  for  an  application  to  the 
lord  chancellor,  master  of  the  rolls,  or  vice  chancellor,  in  case  of  the  mental 
Incapacity  of  the  father,  or  the  mental  incapacity,  absence  beyond  sea,  or 
unreasonable  refusal  of  tb«  mother  or  guardians.  In  inch  esse  the  party 
may  proceed  by  petkioa,  in  a  summary  way,  and  a  judidal  declaration 
shall  be  eqiuvalcnt  to  proper  consent.  Where,  however,  by  a  false  oath, 
or  other  fraud,  a  marriage  is  solemnized  against  the  force  of  these  pro- 
visions, it  will  be  valid  if  solemnized  in  a  place  believed  by  the  parties  to  be 
lawful  for  such  purposes  (see  post  439.  n.  (T)  ),'and  by  a  person  whom  they 
believe  to  be  in  holy  orders.  But  the  altamey-gcnerat  at  the  relation  of 
the  parent  or  guardian  may  sue  for  a  forfeiture  of  all  property  accruing  to 
the  offending  party  by  the  marriage ;  and  the  court  may  declare  such  for- 
feiture, and  secure  it  for  the  benefit  of  the  innocent  party  if  any,  or  the 
issue,  in  such  way  as  to  prevent  the  offending  party  from  deriving  any  pe- 
ewaiary  benefit  froin  the  marriage.  This  proceeding  must  be  commenced 
within  a  year  &om  the  solemnization  of  the  marriage,  and  it*  taking  |<laee 
at  all  i»  very  much  sul^cted  to  the  discretion  of  l|]e  Mtomey-gener*]. 
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that  the  issue  of  an  idiot  was  legitimate,  and  con&equeDtly 
thathis  marriage  was  valid  ".  1  A  strange  determination  !  since 
consent  is  absolutely  requisite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  consenting  to  any  thing. 
And  therefore  the  civil  law  judged  much  more  sensibly  when 
it  made  such  deprivations  of  reason  a  previous  impediment ; 
[  439  J  though  not  a  cause  of  divorce,  if  they  hap^^ened  alter  mar- 
riage '•  And  modern  resolutions  have  adhered  to  the  reason 
of  the  civil  law,  by  determining*  that  the  marriage  of  a  lu- 
natic, not  being  in  a  lucid  interval,  was  absolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exact  state  of  the 
party's  mind  at  the  actual  celebration  of  the  nuptials,  upon 
this  account  (concurring  with  some  private  family  '  reasons) 
the  statute  1 5  Geo,  11,  c.  30-  has  provided  that  the  marriage 
of  lunatics  and  persons  under  phrenzies  (if  found  lunatics 
under  a  commission,  or  committed  to  the  care  of  trustees  by 
ony  act  of  parliament),  before  they  are  declared  of  sound 
mind  by  the  lord  chancellor  or  the  majority  of  such  trustees, 
shall  be  totally  void.  (6) 

Lastly,  the  parties  must  not  only  be  willing  and  able  to 
contract,  but  actually  must  contract  themselves  in  due  form 
of  law,  to  make  it  a  good  civil  marriage.  Any  contract 
made,  per  verba  de  praesenti,  or  in  words  of  the  present  tense, 
and  in  case  of  cohabitation  per  verba  de  fiduro  also,  between 
j>ersons  able  to  contract,  was  before  the  late  act  deemed  a  valid 
marriage  to  many  purposes ;  and  the  parlies  might  be  com- 
pelled in  the  spiritual  courts  to  celebrate  it  hi  Jade  ecdesiae. 
But  these  verbal  contracts  are  now  of  no  force  to  compel  a 
future  marriage.  *  Neither  is  any  marriage  at  present  valid} 
that  is  not  celebrated  in  some  parish  church  or  public  cha- 
pel, unless  by  dispensation  from  the  archbishop  of  Canter- 
bury. (7)  It  must  also  be  preceded  by  publication  of  banns, 

■  I  Roll  Abr.  357, 

■  Ff.i3.ia.\.  1.3.  Jitii.a.  i.ie. 

'  MoiriMin's  cue  carom  ddrgal. 


(8)  Extended  to  Ireland  by  SlG.3,  cS7. 

(T)  The  ch^>cl  muit  dther  be  one  wherda  laartiagei  were  unuDf  M 
lennued  prior  to  the  aeCa.,  or  d  public  chapel  having  a  chapclry  d 
unto  annexed,  or  n  chapel  aiiuated  in  on  eMtraperochial  place,  which  list 
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or  by  licence  from  the  spiritual  judge.  Many  other  formal- 
ities are  likewise  prescribed  by  the  act ;  the  neglect  of 
which,  though  penal,  does  not  invalidate  the  marriage.  It 
is  held  to  be  also  essential  to  a  marriage,  that  it  lie  performed 
by  a  person  in  orders  ''  (8) ;  though  the  intervention  of  a  priest 
to  solemnize  this  contract  is  mere\y  Juris  positivi,  and  not  Juris 
naturalis  out  divini ;  it  being  said  that  pope  Innocent  the  third 
was  the  first  who  ordained  the  celebration  of  marriage  in  the 
church "  i  before  which  it  was  totally  a  civil  contract.  And 
in  the  times  of  the  grand  reboUion,  all  marriages  were  per-  r  ^^q  t 
formed  by  the  justices  of  the  peace  ;  and  these  marriages  were 
declared  valid,  without  any  fresh  solemnization,  by  statute 
12  Car.  II.  c.  33.  But  as  the  law  now  stands,  we  may  upon 
the  whole  collect,  that  no  marriage  by  the  temporal  law  is 
ipso  facto  void,  that  is  celebrated  by  a  person  in  orders,  — 
in  a  parish  church  or  public  chapel  (or  elsewhere,  by  special 
dispensation)  —  in  pursuance  of  banns  or  a  licence,  — between 
single  persons,  —  consenting,  —  of  sound  mind,  —  and  of  the 
age  of  twenty-one  years  ;  or  of  the  age  of  fourteen  in  males  and 
twelve  in  females,  with  consent  of  parents  or  guardians,  or 
without  it  in  case  of  widowhood.  And  no  marriage  is  void- 
abie  by  the  ecclesiastical  law,  after  the  death  of  either  of  the 
parties,  nor  during  their  lives,  unless  for  the  caiionlcal  Im- 
pediments of  pre-contract,  if  that  indeed  still  exists;  of  con- 
sanguinity; and  of  affinity,  or  corporal  imbecility,  subsisting 
previous  to  the  marriage. 

II.  I  AM  next  to  consider  the  manner  in  which  marriages 
may  be  dissolved ;  and  this  is  either  by  death,  or  divorce- 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par- 
tial ;  the  one  a  vinculo  maliimonit,  the  other  merely  a  mensa 
et  ihoro.     The  total  divorce,  a  vinculo  matrimonii,  must  be  for 

"  S^k.  119.  ■  MoOT.ITD. 

been  licensed  by  [he  bishop  pursuant  to  the  4G,4.  c.16.  t.5,  4.,  for  the 
publication  of  banns,  and  sotemnizBtion  of  niBrriagea.  And  by  4  G.4.  c.76. 
S.I3,,  and  5G.4.  c.32.  when  a  church  or  chnpel  is  under  repair  or  re- 
building, and  the  bUhop  has  licensed  any  place  within  the  parish  or  cha- 


pdry  for  [he  performance  of  divine  service  during  such  repair  or  rebuilding, 
banns  may  be  published,  and  msniaces  toleinnizHl  in  lucfa  phce  lo  tT> 


(s]  But  now  see  the  note  (S),  p.  43S, 
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some  of  the  cttiioiiical  causes  o(  impedUnent  before  men- 
tioned ;  aud  those,  existing  be/me  the  marriage,  as  ia  always 
the  case  in  consanguinity  ;  not  supervenient,  or  arising  aj)tr~ 
■wards,  89  may  be  the  case  in  affinity  or  corporal  imbecillity. 
For  in  cases  of  total  divorce,  the  marriage  t!>  declared  null, 
as  havijig  been  absolutely  unlawful  ab  initio .-  and  the  parties 
are  ihereibre separatetl pjo ai/w/e  aiiimamm  ,■  for  which  reason, 
as  was  before  observed,  no  divorce  can  be  obtained,  but  dar- 
ing the  life,  of  the  parties.  The  issue  of  such  marriage  as  is 
tlius  entirely  dissolved,  are  bastards ''. 

Divorce  a  nicnsa  et  thoro  is  when  the  marriage  is  ju»t  audi 
lawful  ab  initio,  and  therefore  the  law  is  tender  of  dissoVvii^J 
[  iil  }   it;  but  for  some  supervenient  cau^  it  becomes  improper  c 
impossible  for  the  parties  to  live  together :  as  in  the  case  of  i» 
tolerable  ill  temper  (9),   or  adultery  in  either  of  the  ] 
For  the  canon  law,  which  the  common  law  follows  in  thtf.  1 
esse,  deems  so  highly  and  with  such  mysteiious  reverence  oC 

'  Co.  Litt.  23S. 


(9)  II  may  be  doubted  whether  ill-temper  alone  u  a  ground  Ibr  a  di- 
vorce a  wtenta  et  tkoTo  ;  ihe  policy  of  the  law  is  to  coniiiler  marriage  in- 
dissoluble,  and  the  court  is  stow  to  interfere,  eic^t  where  somethint; 
appears  which  renders  cohabitation  unsafe,  or  is  likely  to  be  attended  wittt 
iojuty  to  the  perMiii,  or  to  the  health  of  the  partj  B|>pl)'iDg.  It  is  no  leaa 
truly  than  bcDUtifully  iaid  h;  Sir  W.Scott  in  the  ca«e  of  Etmu  v.  £MMf, 
1  Haggard's  Rep.  p.  36.,  that  "  though  in  particular  cases  the  repugnance 
of  the  law  to  dissolve  the  obligatioDB  of  matrimonial  cohabitalion,  may 
operate  with  great  severity  upon  individuals;  yet  it  must  be  carefully  re- 
membered, that  the  general  happineis  of  the  married  Kfe  h  secured  by  its 
indissolubility.  When  people  undeniand  that  they  tuuil  live  together, 
except  for  a  very  few  reasons  known  to  the  law,  ihey  leant  (o  tofien  by 
mutual  accommodation  that  yoke  which  they  know  they  cannot  shaKe  ofT; 
ihey  become  good  husbands  and  good  wives  from  the  neceuity  of  remain- 
ing husbands  and  wives ;  for  necessity  is  a  powcrTul  master  in  teaching 
the  duties  which  it  imposes.  If  it  were  once  understood,  that  upon  mu- 
tual disgust  married  persons  might  be  legally  separated,  many  couple*  who 
now  pass  through  the  world  with  mutual  conrort,  with  attention  to  ihnr 
conimoa  oQipring,  and  to  the  moral  order  of  civil  society,  might  have  been 
at  tliia  moment  liviag  in  a  state  of  mutual  unkindnets ;  in  a  state  of  n- 
trangement  Trom  tbdr  common  offipring;  and  in  a  stole  of  tlic  most  U- 
cantiout  aail  unreserved  tntuorality.  la  this  casi^  as  ia  many  others,  tli« 
happiness  of  some  individuals  must  be  tacrificed  to  the  greater  aod  man 
general  good." 
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the  nuptial  tie,  thst  it  will  not  allow  it  to  be  unloosed  for 
niiy  cause  whatsoever,  that  arises  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed  law; 
though  that  expressly  assigns  incontinence  as  s  cause,  and 
indeed  ihe  only  cause,  why  a  man  may  put  away  his  wife 
and  marry  another".  The  civil  law,  which  is  partly  of  pa- 
gan original,  allows  many  causes  of  absolute  divorce  ;  and 
some  of  ihem  pretty  severe  ones  :  (as  if  a  wife  goes  to  the 
theatre  or  the  public  games,  without  the  knowledge  and  con- 
sent of  the  husband':)  but  among  them  adultery  is  the  prin- 
cipal, anfl  with  reason  named  the  first  K  But  with  us  in 
England  adultery  is  only  a  cause  of  separation  from  bed  and 
board  "  :  for  which  the  best  reason  tliat  can  be  given  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be 
extremely  frequent  ;  as  was  the  case  when  divorces  were 
allowed  tor  canonical  disabilities,  on  the  mere  confession  of 
the  parties',  which  is  now  prohibited  by  the  canons*.  (10) 
However,  divorces  a  vinculo  matrimonii,  for  adultery,  have 
of  late  years  been  frequently  granted  by  act  of  parlia* 
ment.  (II) 

In  case  of  divorce  a  jnertsa  et  thoro,  the  law  allows  alimony 
to  the  wife:  which  is  that  allowance,  which  is  made  to  a 
woman  far  her  support  out  of  the  husband's  estate  :  being 
settled  at  the  discretion  of  the  ecclesiastical  Judge,  on  con- 

'  MaU.  xix.  9.  "  Moor.  683. 

'  Net.m.  •  aMod.  3H. 

«  CW.  5.  1T.8.  '  Can,  1603.  e.lUS. 


(10)  Wilb  respect  to  confession*  of  adulterj,  the  rule  in  lti«  ecdeuutical 
courti)  ieeni  now  to  be  that  they  are  very  objecrionnbte  grounds  for  a  sen- 
tence of  diiorce,  sncl  to  be  received  with  the  greatest  caution ;  but  that 
where  proved  to  the  tattsfuclion  of  the  court,  to  be  perfectly  free  ffom  all 
luspicion  of  collusion,  they  may  be  sufficient.  See  H^garJ'a  Rep.  i.  304. 
ii.  189.  SIG. 

(11)  But  in  pauing  these  bills  the  two  houses  proceed  with  great  cau- 
tion, and  not  only  examine  witnesses  to  prove  the  adultery,  but  whenever 
the  circumstance*  are  not  such  as  to  make  it  impossible,  they  require  that 
the  husband  (ball  have  obt«ned  a  verdict  with  damage*  in  sn  action  for 
crimimit  converMtion,  and   also  a  sentence  «f  divorce  in  the  «piritu(d 
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sidemtinn  ot'  all  the  circumstances  of  the  case.  TUU  is 
sometimes  called  her  estovers  i  for  which,  if  iie  refuses  pay- 
ment, there  is  (besides  the  ordinary  process  of  cxcoramuni- 
cation}  a  writ  at  common  law  dt  cstoveriis  habetidU,  in  or- 
der to  recover  it'.  It  is  generally  proportioned  to  the 
r  442  1  '^^"'^  ^"*^  <tna!ity  of  the  parties.  But  in  case  of  elope- 
ment, and  living  with  an  adulterer,  the  law  nl|o—-  ••"-  "- 
alimony  ".  (12) 


III.  Having  thus  shewn  how  marriages  may  h«  made, 
dissolved,  I  come  now,  lastly,  to  speak  of  the  le^l  con: 
quences  of  such  malcing,  or  dissolution. 


By  marriage,  the  husband  and  wife  are  one  person  in 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  sus- 
pended during  the  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  the  husband :  under  whose  wing;, 
protection,  and  cova;  she  performs  every  thing:  and  is  tlierer 
fore  called  in  our  law-French  a. /emt-covcrt,  foemina  viro  co~ 
opertu;  is  said  to  be  covert-baroit,  or  under  the  protection 
and  influence  of  her  husband,  her  baron,  or  lord ;  and  her 
condition  during  her  marriage  is  called  her  rmvrhtre.  Upon 
this  principle,  of  an  union  of  person  in  husband  and  wife, 
depend  almost  all  the  logal  rights,  duties,  and  disabilities, 
that  cither  of  them  acquire  by  the  marriage.  1  speak  not  at 
present  of  the  rights  of  property,  but  of  such  as  are  merely 
personal.     For  this  reason,  a  man  cannot  grant  any  thing  to 

°  Co.  LiH.  lis. 


i 


(IS)  The  principle  upon  which  alimoDy  h  auigned  \&  a  consequence  oT 
the  general  rule  of  la«  that  marriage  carriet  all  ihe  property  of  the  wife 
to  ihe  husband  during  the  ooverture,  and,  iherefore,  where  ihe  ii  ihown 
to  have  a  sufficient  independent  income,  no  aliniony  will  be  allowed. 
S  Haggard')  Rep.  i.  199^  003.  £0£.  n. 

1  cannot  conclude  thit  part  of  the  bead  of  marriage  without  eametlly 
reconmiending  to  the  ttudent'a  notice  the  (everel  cuei  on  thii  subject  in 
Dr.  Ilaggard't  Reporu;  many  of  the  judgmenlt  given  Iri  theni  are  iniiHer. 
[Heces  of  judicial  eloquence  and  reauming;  hut  be  will  find  in  them  ull  a 
fund  of  infpnnation,  and  an  intallfCt  beautifully  clear  and  telf-posseaed 
employed  in  elucidating  and  wtUint  tip9ti  flrm  priaciplM  ibc  Mcloiatthsl 
marriage  law  of  ih«  country. 
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his  wife,  or  enter  into  covenant  with  her  ",  for  tiie  graat  would 
be  to  suppose  her  separate  existence :  and  to  covenant  with 
her,  would  be  only  to  covenant  with  himself:  and  therefore 
it  is  also  generally  true,  lliat  all  compacts  made  between  hus- 
band and  wife,  when  single,  are  voided  by  the  intermarriage"'. 
A  woman  indeed  may  be  attorney  for  her  husband  '' ;  for  that 
implies  no  separation  from,  but  is  rather  a  representation  of, 
her  lord.  And  a  husband  mav  also  bequeath  any  thing  to 
his  wife  by  will ;  for  that  cannot  take  effect  till  the  coverture 
Is  determined  by  his  death'.  The  husband  is  bound  to  pro- 
vide his  wife  with  necessaries  by  law,  as  much  as  himself; 
and  if  she  contracts  debts  for  them,  he  is  obliged  to  pay 
ihem  ■ ;  but,  for  any  thing  besides  necessaries,  he  is  not 
chargeable  t.  Also  if  a  wife  elopes,  and  lives  with  another 
man,  the  husband  is  not  chargeable  even  tbr  necessaries":  C  t+S  ] 
at  least  if  the  person  who  furnishes  them  is  sufficiently  ap- 
prized of  her  elopement'.  (12)     If  the  wife  be  indebted  be- 

"  Co.  Lil(.  112.  ■   S»lk.  IIB. 


(19)  I  do  not  imnginc  that  the  liability  of  the  husbuid  to  discharge  the 
conCracta  of  his  wife  depends  on  the  principle  of  an  union  of  person,  but 
on  that  of  aulhority  and  assent  expressed  or  implied,  This  principle  borne 
in  mind  is  a  clue  to  almost  all  the  decisions ;  thus,  first,  during  co-habit- 
ation, it  niny  be  preduoied  that  the  husband  authorises  his  wife  to  contract 
for  all  necessaries  suitable  la  his  degree ;  nnd  no  misconduct  of  hers,  dur- 
ing co-habitation,  not  even  adultery,  which  he  must  therefore  be  supposed 
lobe  ignorant  of  or  lo  have  forgiven,  can  have  any  tendency  lo  destroy  that 
presumption  of  authority.  But  if  that  presumption  be  removed,  either  by 
(he  unreasonable  expensiveness  of  the  goods  furnished,  or  by  direct  warn. 
ing,  the  liability  falls  to  the  ground.  Secondly,  co-habitation  nay  ceaW 
either  by  consent,  the  fault  of  ihe  husband  or  of  the  wife  i  in  the  first  case, 
if  there  be  mi  agreement  for  o  separate  allowance  to  the  wife,  and  that 
allowance  be  paid,  it  operates  as  notice  that  she  is  to  be  dealt  with  on  her 
own  credit,  and  the  husband  is  discharged ;  if  there  be  no  allowance 
agreed  on,  or  none  paid,  then  it  must  be  presumed  that  she  has  still  hii 
aulhority  to  contract  for  her  necessaries,  and  he  remains  liable.  In  ttift 
second  case,  in  which  it  is  improbable  that  any  allowance  should  be  made, 
the  husband  is  said  to  send  his  wife  into  the  wodd  with  general  credit  for 
ier  reasonable  expences.  This  is  upon  the  general  principle  that  no  one 
■hnll  avail  himself  of  his  own  wrong  j  by  the  couimon  law  the  husband  ia 
bound  to  maintain  his  wife,  and  wlieu  he  turns  her  frocu  his  house,  he  does 
not  thereby  discharge  himself  of  that  liability,  which,  MJIl  wmainiag,  is  a 
vol..  I.  !   I  P'™'"' 
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fore  marriage,  the  husbaad  is  bound  afterwards  to  pay  the 
debt;  for  be  has  adopted  her  and  her  circumstances  to- 
gelber  '.  If  the  wife  be  injured  in  her  person  or  her  property, 
she  can  bring  no  action  for  redress  without  her  husband's 
concurrence,  and  in  his  nume  as  well  as  her  own  * :  neither 
canshebesued,  without  making  the  husband  a  defendant'.  (13) 
There  is  indeed  one  case  where  the  wife  shall  sue  and  be  sued 
as  a  feme  sole,  ri:.  where  the  husband  has  abjured  the  realm, 
or  is  banished  *,  for  then  he  is  dead  in  law  ;  and,  the  husband 
being  thus  disabled  to  sue  for  or  de&nd  the  wife,  it  would  be 
most  unreasonable  if  she  had  no  remedy,  or  could  make  no 
defence  at  all.  In  criminal  prosecutions,  it  is  true,  the  wife 
may  be  indicted  and  punished  separately " ;  for  the  union  is 
only  a  civil  union.  (14)  But,  in  trials  of  any  sort,  they  are 
not  allowed  to  be  evidence  for  or  against,  each  other':  partly 
because  it  is  impossible  their  testimony  should  be  indifierent ; 
but  principally  because  of  the  union  of  person  :  and  therefore, 
if  tliey  were  admitted  to  be  witnesses  Jor  each  other,  they 
would  contradict  one  maxim  of  law,  '*  nemo  in  propria  causa 
testis  esse  debet ;"  and  if  against  each  other,  they  wouki  con- 
tradict another  maxim,  "  nenio  tenelur  seipsum  aecustzre."  But, 
where  the  olTence  is  directly  against  the  person  of  the  wife, 
this  rule  has  been  usuiUiy  dispensed  with '' :  and  therefoiv,  by 

■  3  Mod.  186.  *  *  Co.  Ult.  133. 

'  Uk.lia.      I  Roll.  Abr.34T.  ■>  I  Hawk.  P.  C.  c.l.  ■.!]. 

■  Bro.  Abr.     £mir,  173.      I  Leon.  "  S  Hawk.  P.  C.  c.  W.  >.IS. 

SI9.     I  Sid.  190.     Thli  wu  aba  ibe        *  Slate  liiili,  ral.-l.    Lord  Audley'i 

practice  in  the  counx  of  Alliens.    (Pot.     Cue.     Stra.  flSS. 

ADdq.b.l.cai.) 

ground  for  preiuming  an  sutboriiy  tram  him  to  her  tu  coniract  for  re»- 
Eonable  necessariei.  Against  diis  presumption  no  general  notice  not  to 
deal  itith  bcr  itiall  be  allowed  to  prerail ;  but  where  there  is  an  espreas 
notice  to  any  particular  indiridual,  thai  perton  cannot  sue  npon  contmcts 
afterwards  entered  into  with  her.  In  the  lasl  case,  there  is  no  grourid  for 
the  prenimption  of  authoritj,  the  law  does  not  oblige  a  husband  to  tnain- 
taio  an  adulteress  who  has  eloped  from  him,  and  whose  lituation  ia  thua 
become  public,  and  therefore  it  will  not  be  inferred  that  he  hai  given  her 
nuthority  to  bind  him  by  contract),  and  there  will  be  no  necetsily  for  no- 
tice to  rebut  an  inference  which  does  not  arise.  Sec  the  case*  collected 
and  arranged.     iSelw.N.P  arJ.  aS4. 

(13)  Not  even  If  divorced  a  maua  el  tharo  for  adulter}-,  and  in  the  r«- 
cdpt  of  a  competent  allowance  for  her  tDuntenance.  X^evM  v.  Lt*t 
«B.4C.a9i. 

(U)SwVq|.rV,p.t8. 


J 


Cli.  15.  OF  PERSONS.  na 

statute  3  Hen.  VII.  c.2.  in  cose  n  woiitna  be  forcibly  lakeii 

ftwfty,  and  married,  she  may  be  ii  witness  against  such  her 

husband,  in  order  to  convict  him  of  felony.     For  in  this  cose    [  44+  ] 

she  can  with  no  propriety  be  reckoned  his  wife ;  because  a 

main  ingredient,  her  consent,  was  wanting  to  the  contract : 

and  also  there  is  another  maxim  of  law,  diat  no  man  shall 

lake  advantage  of  his  own  wrong;  which  the  lavisher  here 

would  do,  if  by  forcibly  marrying  n  womao  he  could  prevent 

her  from  being  a  witness,  who  is  perhaps  the  only  witness,  to 

that  very  ftct.  (15) 

In  the  civil  law  tlie  husband  and  the  wife  are  considered 
as  two  distinct  ^lersons ;  and  may  have  separate  estates,  con- 
tracts, debts,  and  injuries':  nnd  therefore,  in  our  ecclesias- 
tical courts,  n  woman  may  sue  and  be  sued  without  her 
husband '.  (16) 

But,  though  our  law  in  general  considers  man  and  wife  as 
one  person,  yet,  there  are  some  instances  in  which  she  is  se- 
parately considered;  ns  inferior  to  him,  and  acting  by  his 
compulsion^.  And  therefore  all  deeds  executed,  and  acts 
done,  by  her,  during  her  coverture,  are  void  ;  except  it  be  a 
fine,  or  the  like  matter  of  record,  in  which  case  she  must  be 
solely  and  secretly  examined,  to  learn  if  her  act  be  volun- 
tary K  (17)  She  cannot  by  will  devise  lands  to  her  husband, 
unless  under  special  circumstances ;  for  at  the  time  of  making 
it  she  is  supposed  to  be  under  his  coercion  ''.  And  in  some 
felonies,  and  other  inferior  crimes,  committed  by  her,  through 


(15)  SeeVol.IV.  p.2os. 

(16)  So,  in  n  court  of  equity,  hiiBban<l  and  wife  majiue  each  other,  Mit- 
ford,  12.  85.  And  a  wife  having  separate  property,  ia  in  equity,  as  to  <uch 
property,  a  Ceaie  «>\e,  Powelt  v.  ffaiiAry,  3P,\V.fl5.  Fcttiplacev.  Gorgti, 
lVes,J.46.  She  must  take  such  properly  through  the  intervention  of 
trustees;  but  where  such  a  trutl  is  intended,  and  no  trustees  named,  her 
husband  taking  the  legal  estate  will  be  n  trustee  for  her.  Bcnnel  v.  Davit, 
3  P.W.Sie.  And  in  reipcct  of  her  leparale  ettate  she  may  sue  and  be 
sued  without  her  huiband  by  herprafAcm  amy,  Mitferd,  ub,  tup.     Grj^ 

^th  V.  Hood,a\e».$ea.4S3. 
in)  SeeVol.Il.p.357.n.(3). 
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CHAPTER    THE    SIXTEENTH. 

OP  PARENT   AND   CHILD. 


'T'HE  next,  and  the  most  universal  relation  in  nature,  is  im- 
mediately derived  Ironi  the  preceding,  being  that  between 
parent  and  child. 

Children  are  of  two  sorts;  legitimate  and  spurious,  or 
bastards ;  each  of  which  we  shall  consider  in  their  order ;  and, 
first,  of  legitimate  children. 

I.  A  LEGITIMATE  child  IS  he  that  is  born  in  lawful  wed- 
lock, or  within  a  competent  time  afterwards.  ( I )  "  Paler  est 
*'  quetii  nuptiae  demonstrant"  is  the  rule  of  the  civil  law  ■ ; 
and  this  holds  with  the  civilians,  whether  the  nuptials  happen 
before,  or  after,  tlie  birth  of  the  child.  With  us  in  England 
the  rule  is  narrowed,  for  the  nuptials  must  be  precedent  to 
the  birth;  of  which  more  will  be  said  when  we  come  to  con- 
sider the  case  of  bastardy.      At  present  let  us  inquire  into, 

1.  The  legal  duties  of  parents  to  their  legitimate  children. 

2.  Their  power  over  them.     3.  The  duties  of  such  children  to 
their  parents. 

1.  And,  first,  the  duties  of  parents  to  legitimate  children  : 
which  principally  consist  in  three  particulars  >  tlieir  mainten- 
ance, their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  mainUnance  of  their 
children,  is  »  principle  of  natural  law ;  an  obligation,  says 

•  Ff.2.4.5. 

[ll  See  post,  p.4S7. 
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Puffendorf ''j  laid  on  them  not  only  by  nature  herself,  but  by 
their  own  proper  act,  in  bringing  ihem  into  the  world:  for 
they  would  be  in  the  highest  manner  injurious  to  their  issue, 
if  they  only  gave  their  children  life,  that  they  might  after- 
wards see  ihem  perish.  By  begetting  them,  therefore,  they 
have  entered  into  a  voluntary  obligation,  to  endeavour,  as  far 
as  in  them  lies,  that  the  life  which  they  have  bestowed  shall 
be  supported  and  preserved.  And  thus  the  children  will 
have  a  perfect  right  of  receiving  maintenance  from  their  pa- 
rents. And  the  president  MonleKquieu  '  has  a  veiy  just  ob- 
servation upon  this  head  :  Uiat  the  establishment  of  marriage 
in  all  civilized  states  is  built  on  this  natural  obligation  of  tbe 
father  to  provide  for  his  children :  for  that  ascertains  and 
makes  known  the  person  who  is  bound  to  fulfil  this  oblig- 
ation :  whereas,  in  promiscuous  and  illicit  conjunctions,  the 
father  is  unknown;  and  the  mother  finds  n  thousand  obsta- 
cles in  her  way ;  —  shame,  remorse,  the  constraint  of  her  sex, 
and  the  rigour  of  laws ;  —  that  stifle  her  inclinations  to  per- 
form this  duty ;  and  besides,  she  generally  wants  ability. 

The  municipal  laws  of  all  well-r^ulated  states  have  taken 
care  to  enforce  this  duty;  tJiough  Providence  has  done  it 
more  effectually  than  any  laws,  by  implanting  in  the  breast 
of  every  parent  that  natural  ropyij,  or  insuperable  degree  of 
affection,  which  not  even  the  deformity  of  person  or  mind, 
not  even  the  wickedness,  ingratitude,  and  rebellion  of  chil- 
dren can  totally  suppress  or  extinguisli. 

The  civil  law''  obliges  the  parent  to  provide  mauitenance 
for  his  child :  and,  if  he  refuses,  "Judex  de  ca  re  cognoseet," 
Nay,  it  carries  this  matter  so  far,  that  it  will  not  suffer  a  pa- 
rent at  his  death  totally  to  disinherit  his  child,  without  ex- 
pressly giving  his  reason  for  so  doing;  and  there  are  fourteen 
such  reasons  reckoned  up',  which  may  justify  such  disin- 
herison. If  the  parent  alleged  no  reason,  or  a  bad,  or  a  false 
one,  the  child  might  set  the  will  aside,  tanquam  lestamentum 
[  448  ]  i^offi^osunty  a  testament  contrary  to  the  natural  duty  of  the 
parent.     And  it  is  remarkable  under  what  colour  the  children 


"  L.  oTN.  1. 1.  c 

'  Bf.h.\>  33.  i:. 


i 


Ch.l6.  OF  PERSONS.  hs 

were  to  move  for  relief  iii  such  a  case ;  by  suggesting  that  the 
parent  had  lost  the  use  of  his  reason,  when  he  made  the  in- 
qffidotis  testament.  And  this,  as  Puifendorf  observes',  was 
not  to  bring  into  dispute  the  testator's  power  of  disinheriting 
his  own  of^pring ;  but  to  examine  the  motives  upon  which 
he  did  it :  and,  if  they  were  foimd  defective  in  reason,  then 
to  set  them  aside.  But  perhaps  this  is  going  rather  too  far  ; 
every  man  lias,  or  ought  to  have,  by  the  laws  of  society,  a 
power  over  his  own  property :  and,  as  Grotius  very  well  dis- 
tinguishes ^,  natural  right  obliges  to  give  a  necessaiy  main- 
tenance to  children ;  but  what  is  more  than  that  they  have 
no  other  right  to,  than  as  it  is  given  them  by  ihe  favour  of 
their  parents,  or  the  positive  constitutions  of  the  municipal 


Let  us  next  see  what  provision  our  own  laws  have  made 
for  this  natural  duty.  It  is  a  principle  of  law '',  that  there  is 
an  obligation  on  every  man  to  provide  for  those  descended 
from  his  loins;  and  the  manner,  in  which  this  obligation 
shall  be  performed,  is  thus  pointed  out '.  llie  father  and 
mother,  grandfather  and  grandmother  of  poor  impotent  per- 
sons shall  maintain  them  at  their  own  charges,  if  of  sufficient 
ability,  according  as  the  quarter  session  shall  direct  (2) :  and 
if  a  parent  runs  away  S  and  leaves  his  children,  the  church- 
wardens and  overseers  of  the  parish  shall  seize  his  rents, 
goods,  and  chattels,  and  dispose  of  them  toward  their  re- 
lief (3)  By  the  interpretations  which  the  courts  of  law  have 
made  upon  these  statutes,  if  a  mother  or  grandmother  marries 
again,  and  was  before  such  second  marriage  of  sufficient  abi- 


»  d.j.».&j../.  a.  t 


CS)  The  59G.3.  CIS.  givei  the  same  power  to  any  two  juiticea  Bueni> 
bled  in  pen;  tenlon. 

(s)  The  statute  doei  nat  leave,  as  might  be  infi^rrei]  perhaps  from  the 
ihort  itatemenl  in  the  text,  a  discretion  in  the  pariali  ofBfers  to  leize  and 
Eulrainister  the  rentj,  &c.  They  must  first  apply  to  two  justices,  who  ore 
to  grant  a  wnrraiit.  and  in  that  warrnnt  limit  the  amount  to  be  takea. 
When  the  parish  officer*  have  seized  to  that  amount,  they  cannot  dispose 
of  it,  till  the  warrant  has  been  confirmed  at  the  quarter  usnont,  and  an 
order  there  made  for  that  purpose.     See  Stable  v.  iJiim.    cEaat.lfii'- 
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of  the  parent  (6)1  the  lord  chancellor  on  complaint  may  make 
tmch  order  therein  as  he  shall  see  proper. 

Our  law  has  made  no  provision  to  prevent  the  disinherit- 
ing of  children  by  will :  leaving  every  man's  property  in  his 
own  disposal,  upon  a  principle  of  liberty  in  this,  as  well  as 
every  otlier  action ;  though  perhaps  it  had  not  been  amiss, 
if  tlie  parent  had  been  bound  to  leave  them  at  the  least  a  ne-  [  +50  ] 
cessary  subsistence.  Indeed,  among  persons  of  any  rank  or 
fortune,  a  competence  is  generally  provided  for  younger  chil- 
dren, and  tiie  bulk  of  the  estate  settled  upon  the  eldest,  by 
the  marriage-articles.  Heirs  also  and  children  are  favour- 
ites of  our  courts  of  justice,  and  cannot  be  disinherited  by  any 
dubious  or  ambiguous  words ;  there  being  required  the  ut- 
most certainty  of  the  testator's  intenUons  to  take  away  the 
right  of  an  heir ''. 

From  the  duty  of  maintenance  we  may  easily  pass  to  that 
of  protection,  which  is  also  a  natural  duty,  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws:  nature,  in  this 
respect,  working  so  strongly  as  to  need  rather  n  check  than  a 
spur,  A  parent  may  by  our  laws  maintain  and  uphold  his 
children  in  their  law-suits  without  being  guil^  of  the  legal 
crime  of  maintaining  quarrels '.  A  parent  may  also  justify 
an  assault  and  battery  in  defence  of  the  persons  of  his  chil- 
dren '  1  nay,  where  a  man's  son  was  beaten  by  another  boy, 
and  the  lather  went  near  a  mile  to  find  him,  and  there  re- 
venged his  son's  quarrel  by  beating  the  other  boy,  of  which 
beating  he  afterwards  unfortunately  died ;  it  was  not  held  to 
be  murder,  but  manslaughter  merely  ',  Such  indulgence 
does  the  law  shew  to  the  frailty  of  human  nature,  and  the 
workings  of  parental  affection.  {7) 

t  lLn.130.  ■  CiD.jBc.99e.  iHiwk.P.C  cSI. 

'  SllMt.  564.  S.3T. 

'  IHawk.  P.  C.  C.61.  lSS. 


(fi)  "  [And  the  Dfe  aad  education  of  ibe  child.]" 

(7)  Thii  ca»e  should  not  be  rcsid  without  the  comment  of  Mr.  J.  Forter 
DD  it ;  he  lays  the  case  ai  repotted  by  lord  Coke  alwaya  appeared  to  him 
very  extraordinary.  The  two  children  had  been  fighting,  the  priMnv*! 
;oa  1%  worsted,  and  rettirni  home  bloody  ;  th«  ftthet  t^ei  b  ttalT,  nui 

thtee 
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if  any  person  sends  any  child  under  his  governmeni  beyond 
the  seas,  either  to  prevent  it's  good  education  in  England,  or 
in  order  to  enter  into  or  reside  in  any  popish  college,  or  to 
be  instructed,  persuaded,  or  strengthened  in  the  popish  re- 
ligion ;  in  such  case,  besides  llie  disabilities  incurred  by  the 
child  so  sent,  the  parent  or  person  sending  shall  forfeit  100/., 
which  ^  shall  go  to  the  sole  use  and  benefit  of  hJra  that  shall 
discover  the  offence.  And  if  any'  parent  or  other,  shall  send 
or  convey  any  person  beyond  sea,  to  enter  into,  or  be  re- 
sident in,  or  trained  up  in  any  priory,  abbey,  nunnery,  popish 
university,  college,  or  school,  or  house  of  Jesuits,  or  priests, 
or  in  any  private  popish  family,  in  order  to  be  instructed, 
persuaded,  or  confirmed  in  the  popish  religion  ;  or  shall  con- 
tribute any  thing  towartls  their  maintenance  when  abroad  by 
any  pretext  whatever,  the  person  both  sending  and  sent  shall 
be  disabled  to  sue  in  law  or  equity,  or  to  be  executor  or  ad- 
ministi'ator  to  any  person,  or  to  enjoy  any  legacy  or  deed  of 
gift,  or  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  his  [  452  ] 
goods  and  chattels,  and  likewise  all  his  real  estate  for  life.  (8) 

2.  The  jHJwer  of  parents  over  their  children  is  derived 
from  the  former  consideration,  their  duty :  this  authority 
being  given  them,  partly  to  enable  the  parent  more  effectually 
to  perform  his  duty,  and  partly  as  a  recompence  for  his  care 
and  trouble  in  the  faithful  discharge  of  it-  And  upon  this 
score  the  municipal  laws  of  some  nations  have  given  n  much 
larger  authority  to  the  parenW  than  others.  The  antient 
Roman  laws  gave  the  fatlier  a  power  of  life  and  death  over 
his  children ;  upon  this  principle,  that  he  who  gave  had  also 
the  power  of  taking  away  ■.  But  the  rigour  of  these  laws  was 
softened  by  subsequent  constitutions  j  so  that ''  we  find  a  fa- 
ther banished  by  the  emperor  Hadrian  for  killing  his  son, 
though  he  had  committed  a  very  heinous  crime,  upon  this 
maxim,  that  "patria  poteslas  in  p/clale  debet,  non  in  atrocilale, 
"  consislere."     But  still  they  maintained  to  the  last  a  very 


(B)  It  is  commonly  itated  that  b_v  the  31  G.3.  c.3Z.  theie  penullin  are 
repMled  in  lavour  of  any  Roman  Cutbolic  tuking  the  oalh  therein  prp- 
tcribed  i  I  can  Gnd  no  sucb  repeal  in  (hat  or  any  other  lUtute. 
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§c)ioolni aster  of  his  child  ;  who  is  then  jVi  loco  pareiUis,  nnd 
has  such  a  portion  of  the  power  of  the  parent  comniitted 
to  his  charge,  viz.  that  of  restraint  and  correction,  as  may 
be  necessary  to  answer  the  purposes  for  which  lie  is  em- 
ployed. 

3.  The  dtt/ies  of  children  to  their  parents  arise  from  a 
principle  of  natural  justice  and  retribution.  For  to  those 
who  gave  us  existence,  we  naturally  owe  subjection  and  obe- 
dience during  our  minority,  and  honour  and  reverence  ever 
after:  they,  who  protected  the  weakness  of  our  infancy,  are 
entitled  to  our  protection  in  the  infirmity  of  their  age  ;  they, 
who  by  sustenance  and  education  have  enabled  their  oflfepring 
to  prosper,  ought  in  return  to  be  supported  by  thai  offspring 
in  case  they  stand  in  need  of  assistance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  their  parents  which  are 
enjoined  by  positive  laws.  And  the  Athenian  laws '  carried 
this  principle  into  practice  with  a  scrupulous  kind  of  nicety  ; 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty;  with  an  exception  to  spurious  children,  to 
those  whose  chastity  has  been  prostituted  by  consent  of  the 
father,  and  to  those  whom  he  had  not  put  in  any  way  of 
gaining  a  livelihood.  The  legislature,  says  baron  Montes-  [  i5i  ] 
quieu ',  considere<l,  that  in  the  first  case  the  fiither,  being 
uncertain,  bad  rendered  the  natural  obligation  precarious; 
that  in  the  second  case,  he  had  sullied  tlie  life  he  had  given, 
and  done  his  children  tlie  greatest  of  injuries,  in  depriv- 
ing them  of  their  reputation ;  and  that  in  the  third  case 
he  had  rendered  their  life  (so  far  as  in  him  lay)  an  insup- 
portable burthen,  by  furnishing  them  with  no  means  of 
subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the 
first  only  of  these  particulars,  the  case  of  spurious  issue.  In 
tJie  other  cases  tlie  law  does  not  hold  tli£  tie  of  nature  to  be 
dissolred  by  any  misbehaviour  of  the  parent ;  and  therefore 
n  child  is  equally  justifiable  in  defending  the  person,  or  main- 
tainiDg  (he  cause  or  suit  of  a  bad  parent,  as  a  good  one; 
iwd  is  e<]ually  compellable ",  if  of  mfiicieiit  ability,  te  maia- 

'  power'*  Aniiq.  b.  4.  c.lS.  "  Sut.  IS  Elii,  c.2. 

•   ^.  L.  b.  26.  r.  5. 
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rented.  3.  Because  by  those  laws  a  man  may  lemairi  a 
bastard  till  forty  years  of  age,  and  then  become  legitimate 
by  the  subsequent  marriage  of  his  parents ;  whereby  the 
main  end  of  marriflge,  t)ie  protection  of  infants,  is  totally 
frustrated.  4-.  Because  this  rule  of  the  Roman  law  admits 
of  no  limitations  as  to  the  time  or  number  of  bastards  so 
to  be  legitimated ;  but  a  dozen  of  them  may,  twenty  years 
after  their  birth,  by  the  subsequent  marriage  of  their  parents, 
be  admitted  to  all  the  privileges  of  legitimate  children. 
This  is  plainly  a  great  discouragement  to  the  matrimonial 
state ;  to  which  one  main  inducement  is  usually  not  only  the 
desire  of  having  children,  but  also  the  desire  of  procreating 
lawful  fieirs.  Whereas  our  constitutions  guard  agaiDst  this 
indecency,  and  at  the  same  time  give  sufficient  allowance  to 
the  frailties  of  human  nature.  For,  if  a  child  be  begotten 
while  the  parents  are  single,  and  they  will  endeavour  to 
make  an  early  reparation  for  the  offence,  by  marrying  within 
a  few  months  after,  our  law  is  so  indulgent  as  not  to 
bastardize  tlie  child,  if  it  be  bOrn,  though  not  begotten  in 
lawful  wedlock ;  for  this  is  an  incident  that  can  happen  but 
once,  since  all  future  children  will  be  begotten,  as  well  as 
born,  within  the  rules  of  honour  and  civil  society.  Upon  [  456  ] 
reasons  like  these  we  may  suppose  the  peers  to  have  acted  at 
the  parliament  of  Merton,  when  tbey  refused  to  enact  that 
children  bom  before  marriage  should  be  esteemed  legi- 
timate*'. (10) 

From  what  has  been  said  it  appears,  that  all  children  born 
before  matrimony  are  bastards  by  our  law :  and  so  it  is  of  all 
children  born  so  long  after  tlie  death  of  the  husband,  that  by 
the  usual  course  of  gestation,  they  could  not  be  begotten  by 
him.  But  this  being  a  matter  of  some  uncertainty,  the  law  is 
not  exact  as  to  a  few  days  ',  and  this  gives  occasion  to  a  pro- 

^  RegaTtrunl  omnci  ipilcopi  magnala,  juod  nvlunl  Irgei  Angliae  nmlarr,  jua* 

vt  coKifHlirtnl    yawl  noli  anle  mafri-  Aucaiju*    uriloWe  ran/    ci  ajiproiatiit. 

monium  tuenl  Ugitimi,  Bcul  itii  juincUi  Stmt.   20  Hm.  Ill-  c  9.      See  Uk  iq. 

ninf    po4l    matnmmnim,  fwia  rci^ina  (roduclion    to    Iba   great   durter,  ttlil. 

talei    hahct    pro   ligiiimii.      £l    nntui  Oim.  1759.  nib  oktu  laSS. 
coautacl  baroiui  una  usee  rvqnmbrunf         '  Cn>.  Jacfll. 


(10)  SeeVol.III.p.336.ll.(i). 
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during  wedlock  may  in  some  circumstances  be  bastards.  As 
if  the  husbniid  be  out  of  the  kingdom  of  England,  (or,  as  tlie 
law  somewhat  loosely  phrases  it,  extra  quahtor  riiaria,)  for 
above  nine  months,  so  that  no  access  to  his  wife  can  be  pi'e- 
sumed,  her  issue  during  Uiat  period  shall  be  bastards '.  But, 
generally  during  the  coverture,  access  of  ihe  husband  shall 
be  presumed,  unless  the  conlrnry  can  be  shewn";  which  is 
such  a  negative  as  can  only  be  proved  by  shewing  him  to  be 
elsewhere  :  for  the  general  rule  is  praesumittir  pro  Irgitima- 
/ioiie'. (12)  In  a  divorce  a  nierisa  ct  thoro,  if  the  wife  breeds 
children  they  are  bastards  j  for  the  law  will  presume  the 
husband  and  wife  conformable  to  the  sentence  of  separation, 
unless  access  he  proved :  but  in  n  voluntary  separation  by 
agreement,  the  law  will  suppose  access,  unless  the  negative 
be  shewn".  So  also  if  there  is  an  apparent  Impossibility  of 
procreation  on  the  part  of  the  husband,  as  if  he  be  only  eight 
years  old,  or  the  like,  there  the  issue  of  the  wife  shall  be  bas- 
tards ^  Likewise  in  case  of  divorce  in  the  spiritual  court 
a  vinailo  matrimonii,  all  the  issue  born  during  the  coverture 
are  bastards' ;  because  such  divorce  is  always  upon  some 
cause,  that  rendered  the  marriage  unlawful  and  null  from  the 
beginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard 
children  by  our  law  ;  which  is  principally  that  of  maintenance. 

■   Co.  Lill.  244.  '   S.lli.123. 

"   Salk.iaS.  3P.W.27G.    Stm,B2,S,  '  Co.  Lill.244. 

■-  5llfp.9e,  '  Ibid.  S3.';, 


(IS)  TbiB  doctrine  was  considered  by  the  court  of  K.  B.  in  the  cue 
of  the  Kingv.Laffe;  and  the  principle  laid  down,  that  where  the  evi- 
dence eatabliahe^  a  nalurol  impoiiibilUy  that  the  huttiaod  could  be  the 
fHther,  the  child  is  a  bastard ;  even  if  he  has  been  within  the  four  leos, 
or  had  access  to  the  wife  during  the  period  of  gesiation.  B  East.t9.T.  Al- 
though in  this  case  the  cxpres^on  used  was  "  natural  ImpoHibitity,"  and 
lord  Ellenboroug;h  said,  that  "  upon  the  ground  of  improbability,  however 
strong,  he  should  nut  venture  to  proceed ;"  yet  it  seem)  tb&t  legitimacy 
is  iilic  any  other  question  (not  concluded  by  a  legid  presumption),  which 
must  be  proved  or  disproved  by  evidence,  satisfying  those  who  have  to 
decide  it;  and,  therefore,  that  where  &a  ttrong  an  improbatulity  is  shewn 
on  one  side,  as  to  satisfy  the  minds  of  the  court  or  Jiiry,  they  muy  and 
ought  to  decide  accordingly.  Goadright  v.  Saul.  4T.R.  356.  Bunburjc 
Peerage,  fifielw.N.  P.  746.  6th  edition. 
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3.  I  PROCEED  next  to  the  rights  anil  incapacities  which 
appertain  to  a  bastarj.  Tiie  rights  are  very  few,  being  only 
such  as  he  can  acquire  ,-  for  he  can  in/icrU  nothing,  being 

for  the  purpose  of  that  inquiry  j  and,  if  she  pleases,  she  may  depose  to  the 
father  of  the  child.  When  she  does,  the  magiatrate  may  proceed  against 
the  father  oiuch  in  the  manner  described  in  the  test;  but  the4gG.3. 
c.  6S.  provides  for  the  more  easy  respite  or  discharge  of  the  recogniuinccs 
without  the  man's  pereonal  appearance  at  the  sessions,  when  the  pro- 
ceedings there  inuat  be  post[)oned,  or  are  become  wholly  unnecessary, 
either  by  reason  of  the  child  not  being  yet  bom,  or  having  died,  or  in 
consequence  of  the  mnrrioge  of  the  parties  before  the  birth,  or  any  such 


If  the  putative  father  when  before  tlie  magistrates  agrees  to  indemnify 
the  parish,  the  security  given  is  by  the  54  G.S,  c.TO.  vested  in  the  over- 
seers of  the  [loor  of  the  parish  fur  the  time  being,  uho  arc  constituted  a 
corporate  body  for  that  purpose,  and  may  sue  as  »uch  upon  the  instru- 
ment. InJeoinity,  however,  is  all  that  the  parish  is  entitled  to,  and,  there- 
fore, whatever  the  penalty  of  the  bond  may  be,  if  the  child  dies,  or  in  any 
way  ceases  to  be  a  chaise  before  ihiit  sum  is  expended,  the  father  is  only 
liable  for  the  expense  actually  incurred :  he  cannot  be  liable  to  more  than 
the  penalty,  he  may  be  to  less.  So,  if  in  compliance  with  a  very  repre- 
hen^ble  custom,  the  lather  has  paid  a  gross  sum  of  money  to  the  parish 
for  his  entire  diicharge.and  the  child  should  die,  or  cease  to  be  a  burthen, 
before  that  sum  is  expended ;  the  father  may  revover  back  the  ilifTerence ; 
if  he  could  not,  it  would  be  the  interest  of  the  parish  officers  to  neglect 
the  child,  as  they  would  be  gainers  by  its  early  death. 

Where  the  child  is  actually  bom,  when  the  examination  of  the  woman 
is  taken,  the  two  justices  out  of  sessions  either  make  or  reliisc  to  make  an 
order  of  filiation  and  maintenance :  and  as  far  us  regards  the  latter,  it  is 
made  either  on  the  father  alone,  or  on  the  father  and  mother  both,  in  such 
proportions  as  under  the  circumstances  the  justices  think  proper.  In 
order  to  determine  their  discretion  they  are  to  hear  evidence  on  both 
sides.  If  they  make  the  order,  the  putative  father  may  appeal  to  the 
sessions  against  it ;  if  they  refuse  to  make  it,  the  parish  officers  may  apply 
to  that  court  for  an  original  order. 

The  order,  whenever  made,  may  direct  the  father  to  pay  the  reasonable 
charges  of  the  birth,  the  costs  of  apprehension  and  making  the  order 
(not  exceeding  10/.),  the  costs  of  maintenance  already  incurred,  and  a 
i>eekly  sum  so  long  as  the  child  rcmiuns  chargeable  (o  the  parish.  It 
may  also,  as  1  have  before  stated,  impose  payment  of  a  weekly  sum  on  the 
mother  for  the  some  period.  Disobedience  to  the  order  is  punished  by 
imprisonment. 

Where  the  father  or  mother  run  away,  the  proceediuge  of  the  parish 
officert  in  seizing  their  rents,  &c.  arc  subject  to  the  same  controul,  as  in 
the  case  of  a  parent  running  away,  and  leaving  his  family  chargeable.  See 
ante,  p.44S.n.(3).,  and  the  statutes  and  cases  collected  and  arranged  in 
Burn's  Justice,  title,  Bastard. 
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tion  but  that  of  not  inheriting,  which  civil  policy  renders  ne- 
cessary, would,  with  regard  to  the  innocent  offspring  of  his 
parents'  crimes,  be  odious,  unjust,  and  cruel  to  the  last  de- 
gree :  and  yet  the  civil  law,  so  boasted  of  for  it's  equitable 
decisions,  made  bastards  in  some  cases  incapable  even  of  a 
gift  from  their  parents  1.  A  bastard  may,  lastly,  be  made 
legitimate,  and  capable  of  inheriting  by  the  transcendent 
power  of  an  act  of ,  parliament,  and  not  otherwise  *" ;  as  was 
done  in  the  case  of  John  of  Gaunt's  bastard  children,  by  a 
statute  of  Richard  the  second. 

'  Cod.  6.  57.  5.  "4  Inst.  36. 
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womfln-cMkI  under  the  age  of  sixteen ;  and,  if  none  be  so 
assigned,  tlie  mother  shall  in  this  case  be  guardian '.  There 
are  also  guardians  Jar  nurture  ^ .-  which  are,  of  course,  l!ie 
father  or  mother,  till  the  infant  attains  the  age  of  fonrlcen 
years':  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  in- 
fant's personal  estate,  and  to  provide  for  his  maintenance  and 
education'^.  (I)  Next  are  guardians  in  socage  (an  appellation 
which  will  be  fully  explained  in  the  second  book  of  these  Com- 
mentaries), who  are  also  called  guardians  bj/  thu  common  law. 
These  take  place  only  when  the  minor  is  entitled  to  some 
estate  in  lands,  and  then  by  the  common  law  the  guardian- 
ship devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  possibly  descent! :  as,  where  the  estate  descended  from 
his  father,  in  this  case  his  uncle  by  the  mother's  side  cannot 
possibly  inherit  this  estate,  and  therefore  sliall  be  the  guar-- 
dian '.  For  the  law  judges  it  improper  to  trust  the  person  of 
an  infant  in  his  hands,  who  may  by  possibility  become  heir 
to  hiin ;  that  there  may  be  no  temptation,  nor  even  suspicion 
of  temptation,  for  him  to  abuse  his  trust  **.  The  Roman  laws 
proceed  on  u  quite  contrary  principle,  conmiitting  the  care 
of  the  minor  to  him  who  is  the  next  to  succeed  to  the 
inheritance,  presuming  that  the  next  heir  would  take  the  best 
care  of  on  estate  to  which  he  has  a  prospect  of  succeeding  : 
and  this  they  boast  to  be  "  swnma  provicletUia '."  But  in 
the  mean  time  they  seem  to  have  forgotten,  how  much  it  is 
the  guardian's  interest  to  remove  the  incumbrance  of  his  pu-  [ 
pit's  life  from  that  estate  for  which  he  is  supposed  to  have  so 
great  a  regard  ".    And  this  aflbrds  Fortescue  ',  and  sir  Edward 


'  3  Eqj.  39. 

1  F/.  S6.  4.  1. 

"  Co.  Lilt.  B8. 

'   The     Itomnn    Mtyrisl    w«3    fully 

'  Moor.738.      3  Hep.  38. 

(twanj   of  Uiis    itanger,  nhen   he    puts 

'aJon«,  90.     2Lc..t63. 

tliis  priTole  priijer  into  Ihv  mouth  of 

<  Lite  i  133. 

"  JVuHfluam  cuMwJia  oiiafjul 

dcjun 

m^.KW, 

h«mi 

gwxl  iiomt  vd  vdU  ati',»«djui 

milM 

Im/iello,  etpungaiu.     F«n.  1.13. 

,  c.ll. 

'  c.  44, 

{!)  This  power  of  ihc  ecclesiasticsl  court  to  appoint  guflrdian!  is  ques- 
tionable; lord  flardwickc  expressly  denied  it,  and  lord  Manafield  seeois 
to  hare  considered  It  at  limited  to  the  nppointmcnt  of  a  guardian  ad 
lilem,  where  an  iufant  was  a  party  to  n  suit  in  the  court.  3Aikin^  G31. 
sDurr.1136. 
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The  power  and  reciprocal  duty  of  a  guardian  and  ward 
are  the  same,  jyro  tempore,  as  tlinl  of  a  father  and  child ;  and 
therefore  I  shall  not  repeat  them ;  but  shall  only  add,  that 
the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 
him  an  account  of  all  that  he  has  transacted  on  his  behalf,  [  463  ] 
and  must  answer  for  all  losses  by  his  wilful  default  and  negli- 
gence. In  order  therefore  to  prevent  disagreeable  contests 
with  young  gentlemen,  it  has  become  a  practice  for  many 
guartiians,  of  large  estates  especially,  to  indemnify  themselves 
by  applying  to  the  court  of  chancery,  acting  under  it's  direc- 
tion, and  accounting  annually  before  the  officers  of  that 
court.  For  the  lord  chancellor  is,  by  right  derived  fiom  the 
cfown,  the  general  and  supreme  guardian  of  all  infants,  as 
Well  as  idiots  and  litnacics ;  that  is,  of  all  such  persons  as 
liave  not  discretion  enough  to  manage  tlieir  own  concerns. 
jla  case,  therefore,  any  guardian  abuses  his  trust,  the  court 
/will  check  and  punish  him;  nay  sometimes  will  proceed  to 
f  the  removal  of  him,  and  appoint  another  in  his  stead ''. 


.  Let  us  next  consider  the  ward  or  person  within  age, 
for  whose  assistance  and  support  these  guardians  are  consti- 
tuted by  law ;  or  who  it  is,  that  is  said  to  be  within  age. 
The  ages  of  male  and  female  are  different  for  different  pur- 
poses. A  male  at  twelve  years  old  may  take  the  oath  of  al- 
legiance ;  at  fourteen  is  at  years  of  discretion,  and  therefore 
may  consent  or  disagree  to  marriage,  mny  choose  his  guar- 
dian, and,  if  his  discretion  be  actually  proved,  may  make 
his  testament  of  his  personal  estate ;  at  sevetUecn  may  be  an 
executor ;  and  at  tieentif-one  is  at  his  own  disposal,  and  may 
aliene  his  lands,  goods,  and  chattels,     A  female  also  at  seven 

'  1  Sd.  ■124,      I  P.  Will,  703. 

will  delegate  the  care  to  aome  proper  person.    As  to  the  origin  of  tfali 
jurisdiction,  BeeVol.IlI.  p. 497.  n.(l). 

The  effect  of  the  Bppointinent  by  tesloment  is  rather  more  cxteniive 
than  the  texc  Impllea,  because  the  statute  annexes  lo  the  office  tlie  cus- 
tody and  manngement  of  the  infant's  real  and  penonul  estate,  and  em- 
powen  ihe  guardian  to  bring  all  such  actions  relating  thereto  u  a  guardian 
in  socage  might.  On  the  other  hand,  this  appointment,  as  stutud  in  the 
text,  does  not  to  far  supencde  the  general  duty  and  power  of  the  chancel- 
lor, as  delegate  of  the  crown,  to  protect  infanti,  but  that  he  may  interfere 
in  cases  of  gross  inist»>nduct,  or  legal  incapacity,  sticli  as  that  of  lunafy 
or  bankruptcy,  to  controul  or  even  to  remove  him. 


J 


Ch.  17.  OF  PERSONS.  H3* 

he  may  sue  either  by  bis  guardiun,  or  pochfiu  amif,  Iiis  next 
t'liead  who  is  not  his  guardian.  This  prochein  ami/  may  be 
any  person  who  will  undertake  the  infant's  cause;  and  it 
Irequenily  happens,  that  an  infant,  by  his  jnvcltcin  amj/,  in- 
stitutes B  suit  in  equity  against  a  fraudulent  guardian  In 
criminal  cases,  an  inthnt  of  the  age  o^  fourteen  years  may  be 
capitally  punished  for  any  capital  offence " ;  but  under  the 
age  of  seven  he  cannot.  The  period  between  teven  and  _/o«r- 
leen  is  subject  to  much  uncertainty :  tor  the  infant  shall, 
generally  speaking,  be  judged  ;»n>n«yflfr<;  innocent :  yet  if  he 
was  doli  capri.r,  and  could  discern  between  good  and  evil  at 
the  time  of  the  offence  connnitted,  he  may  be  convicted,  and 
undergo  judgment  and  execution  of  death,  though  lie  hath 
not  attained  to  years  of  puberty  or  discretion ".  And  sir  j 
Matthew  Hale  gives  us  two  instances,  one  of  a  girl  of  thir- 
teen, who  was  burned  for  killing  her  mistress ;  another  of  a 
boy  still  younger,  thai  had  killed  his  companion  and  hid  him- 
self, who  was  hanged ;  for  it  appearecl  by  his  hiding  thai  he 
knew  he  had  done  wrong,  and  could  discern  between  gixxl 
and  evil :  and  in  such  cases  tlie  maxim  of  law  is,  that  ma/ilia 
mpplet  aetalem.  So  also,  in  much  more  modern  times,  n  boy 
of  ten  years  old,  who  was  guilty  of  a  heinous  murder,  was 
held  a  pro))er  subject  for  capital  punishment,  by  the  opinion 
of  all  the  judges '.(S) 

With  regard  to  estates  and  civil  property,  an  infnnt  hath 
many  privileges,  which  will  be  better  understood  wheu  we 
come  to  treat  more  particularly  of  thoee  matters;  but  this 
may  be  said  in  general,  that  an  infnnt  shall  lose  nothing  by 
non-claim  or  neglect  of  demanding  his  right;  nor  shall  any 
other  laches  or  negligence  be  imputed  to  an  infant,  except  in 
some  very  particular  cases. 


thnt  purpose,  ad.,  He  doci  not  ncEciiarili/  ap)>ear  by  his  regular  guardian 
ta  the  text  implies,  but  by  an;  person  whom  the  court  shall  appoint  guar' 
dian  ad  lUcn  to  defend  [hat  particular  suit.  It  u  within  the  province  of 
every  court  to  appoint  a  guardian  ad  litem,  where  a  party  in  a  niit  is  an 
infant.  SeeVol.Ul.  p.49T. 
(5)  SeeVol.IV.  p.as,  a4. 


OF  PERSONS. 


CHAPTER    THE    EIGHTEENTH. 

OP  CORPORATIONS. 


"VJI^E  have  hitherto  consklered  persons  in  their  natural 
capncicies,  and  have  treatei!  of  their  rights  and  du- 
ties. But,  ns  nil  personal  rights  die  with  the  person  ;  nnd, 
as  the  necessary  forms  of  investhig  a  series  of  individnals,  one 
ufter  another,  with  the  same  identical  rights,  would  be  very 
inconvenient,  if  not  impracticable ;  it  has  been  found  ne- 
cessary, when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  constitute 
artificial  persons,  who  may  maintain  a  perpetual  succession, 
and  enjoy  a  kind  of  legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies 
corjjorate,  [corpora  corpmala)  or  corporations ;  of  which  there 
is  a  great  variety  subsisting,  for  the  advancement  of  religion, 
of  learning,  and  of  commerce ;  in  order  to  preserve  entire 
and  for  ever  those  rights  and  immunities,  which,  if  they 
were  granted  only  to  those  individuals  of  which  the  body 
corporate  is  composed,  would  upon  their  death  be  utterly 
lost  and  extinct.  To  shew  the  advantages  of  these  incorpor- 
ations, let  us  consider  the  case  of  a  college  in  either  of  our 
universities,  fuundetl  ad  siiidendum  et  orandum,  for  die  encou- 
ragement and  support  of  religion  and  learning.  If  this  were 
a  mere  voluntary  assembly,  the  individuals  which  compose  it 
might  indeed  read,  pray,  study,  and  perform  scholastic  exer- 
cises together,  so  long  as  they  could  agree  to  do  so :  but  they 
could  neither  frame,  nor  receive  any  lows  or  rules  of  their  { 
conduct;  none,  at  least,  which  would  have  any  binding  force, 
for  want  of  a  coercive  power  to  create  a  sufficient  obligation. 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
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inaiiitenniice  of  ecclesiastical  discipline :  and  from  tlieni  our 
spiritual  corporations  are  derived.  But  our  laws  have  con- 
siderably refined  and  improved  upon  the  invention,  according 
to  tlie  usual  genius  of  tlie  English  nation ;  particularly  with 
regard  to  sole  corporations,  consisting  of  one  person  only, 
of  which  the  Roman  lawyers  had  nu  notion ;  their  maxim 
being,  that  "  ires  fociunt  cotkgium  *■."  Tiiotigli  ihey  held, 
that  if  a  corporation,  originally  consisting  of  three  persons, 
be  reduced  to  one,  "  si  itniversitas  ad  ttiiurn  redit,"  it  may  still 
subsist  as  a  corporation,  "  el  slei  nomen  universilatis '." 

Before  we  proceed  to  treat  of  the  several  incidents  of  cor- 
porations, as  regarded  by  the  laws  of  England,  let  us  first 
take  a  view  of  the  several  surts  of  them ;  and  then  we  shall 
be  belter  enabled  to  apprehend  their  respective  qualities. 

TiTE  first  division  of  corporation  is  into  aggregate  and  iole. 
Corporations  aggregate  consist  of  many  persons  united  to- 
gether into  one  society,  and  are  kept  up  by  a  perpetual  succes- 
sion of  members,  so  as  to  continue  tor  ever:  of  which  kind 
are  the  mayor  and  commonalty  of  a  city,  tlie  head  and  fellows 
of  a  college,  the  dean  and  chapter  of  a  cathetiral  church. 
Corporations  sole  consist  of  one  person  only  and  his  suc- 
cessors, in  some  particular  station,  who  are  incoi-jiorated  by 
law,  in  order  to  give  them  some  legal  capacities  and  advantages, 
particularly  that  of  perpetuity,  which  In  tlieir  natural  iiersona 
they  could  not  have  had.  In  this  sense  the  king  is  a  sole 
corporation  '' ;  so  is  a  bishop  j  so  are  some  deans,  and  preben- 
daries, distinct  from  their  several  chapters  ;  and  so  is  every 
parson  and  vicar.  And  the  necessity,  or  at  least  use,  of  this 
institution  will  be  very  apparent,  if  we  consider  tlie  case  of 
a  parson  of  a  church.  At  the  original  endowment  of  parish  [  470  ] 
churches,  the  freehold  of  the  church,  the  church-yard,  the 
parson age-hu use,  the  glebe,  and  the  tithes  of  the  parish,  were 
vested  in  the  then  parson  by  the  bounty  of  the  donor,  as  a 
temporal  recompence  to  him  for  i^fs  spiritual  care  of  the  in- 
habitants, and  with  intent  that  the  same  emoluments  should 
ever  afterwards  continue  as  a  recompence  for  the  same  care. 
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But  how  was  this  to  be  effected  ?  The  freehold  was  vested 
in  the  parson;  anil  if  we  suppose  it  vested  in  his  natural  ca- 
pacity, on  his  deatli  it  might  descend  to  his  heir,  mid  would 
be  hable  to  his  debts  and  incumbrances :  or,  at  best,  the 
heir  might  be  compellable,  at  some  trouble  and  expense,  to 
convey  these  rights  to  tlie  succeeding  incumbent.  The  law 
therefore  has  wisely  ordained,  that  the  parson,  quaieniis  parson, 
shall  never  die,  any  more  than  the  king:  by  making  him  and 
his  successors  a  corporation.  By  which  means  all  the  ori- 
ginal rights  of  the  parsonage  are  preserved  entire  to  ilie  suc- 
cessor :  for  the  present  incumbent,  and  his  predecessor  who 
lived  seven  centuries  ago,  are  in  law  one  and  tlie  same  person  ; 
and  what  was  given  to  llie  one  was  given  to  the  other  also. 


An'otmer  <livision  of  incorporations,  either  sole  or  aggi 
gate,  is  into  ecclesiastical  and  ^j/.  Ecclesiastical  corporatii 
are  where  the  members  that  compase  it  are  entirely  spiritual 
persons ;  such  as  bishops ;  certain  deans,  and  prebendaries  ; 
all  archdeacons,  parsons,  and  vicars ;  which  are  sole  corpo- 
rations ;  deans  and  chapters  at  present,  and  formerly  prior 
and  convent,  abbot  and  nionks,  and  the  like,  bodies  aggregate. 
These  are  erected  for  the  furtherance  of  religion,  and  (lerpe- 
tuating  the  rights  of  the  church.  (()  Lay  corporations  are  of 
two  sorts,  civil  and  rUemoiii/nary.  The  civil  are  such  as  are 
erected  for  a  variety  of  temporal  purposes.  The  kmg, 
instance,  is  made  a  corporation  to   prevent  in  general 


(1}  It  will  be  aeen  in  the  courte  of  the  chapier,  that  it^is  not 
the  spiritual  members,  as  the  spiritual  purpose,  which  constitutes  i 
ntion  ecclesiluticBl. 

It  may  be  as  well  in  passing  merely  to  notice  that  before  the  Refonnadoilf,' 
corponitians  n^rt^te  were  lubdividcd  into  thoic,  where  all  the  memben 
wero  capable,  i.e.  in  civil  exiilcnce,  nnil  those  where  the  head  alone  v>'a« 
cnpoble,  and  ihc  other  members  incapable.  Thus  the  master  and  fcllowa 
of  a  college  were  all  capable,  sued  and  were  sued,  look  and  granted  by 
their  aggregate  name ;  while,  of  an  abbot  end  uionks  the  first  only  was 
civilly  capable,  the  Inllcr  weft  defunct,  and  the  abbot  sued  or  was  sued 
alone  in  right  of  his  house. 

A  corresponding  subdivision  of  ccctcsiaalical  corporations  was  into  re- 
gular and  secular;  the  fbrroer  were  those  of  which  the  members  lived 
under  some  conventual  rule;  the  latter  conversed  in  leciJo,  performed 
spiritual  offices  to  the  laity ;  were,  in  short,  the  ecclesiastical  corporal 
■ggr^nte  of  the  present  day.     Kyd.  on  Corp. 
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possibility  of  an  interregnum,  or  vacancy  of  the  throne,  and 
to  preserve  the  possessions  of  the  crown  entire;  tor  imme- 
diately u})on  the  demise  of  one  king,  his  successor  is,  as  we 
have  formerly  seen,  in  full  possession  of  the  regal  rights  and 
dignity.  Other  lay  corporations  are  erected  for  the  good 
government  of  a  town  or  particular  district,  as  a  mayor  and  [  471  ] 
commonalty,  bailiff  and  burgesses,  or  the  like ;  some  tor  the 
advancement  and  regulation  of  manufactures  and  commerce; 
as  the  trading  companies  of  London,  and  other  towns :  and 
some  for  the  better  carrying  on  of  divers  special  purposes ;  as 
churchwardens,  forconservationof  the  goods  of  the  parish  (2); 
the  college  of  physicians  and  company  of  surgeons  in  Lon- 
don, for  the  improvement  of  the  medical  science;  the  royal 
society  for  the  advancement  of  natural  knowledge ;  and  the 
society  of  anticiuaries  for  promoting  the  study  of  antiquities. 
And  among  these  I  am  inclined  to  think  the  general  corporate 
bodies  of  the  universities  of  Oxford  and  Cambridge  must  be 
ranked:  for  it  is  clear  they  are  not  spiritual  or  ecclesiastical 
corporations,  being  composed  of  more  laymen  than  clergy : 
neither  fire  they  eleemosynary  foundations,  though  stipends 
are  annexed  to  particular  magistrates  and  professors,  any 
more  than  other  corpoi-ations  where  the  acting  officers  have 
standing  salaries ;  for  these  are  rewards  jiro  opera  et  la/iai-e, 
not  chi>ritable  donations  only,  since  every  stipend  is  preceded 
by  service  and  duty  ;  they  seem  therefore  to  be  merely  civil 
corporations.  Tlie  eleemosynary  sort  are  such  as  are  con- 
stituted for  the  per]ielual  distribution  of  the  free  alms,  or 
bounty,  of  the  founder  of  them  to  such  persons  as  he  has 
directed.  Of  this  kind  are  all  hospitals  for  the  maintenance 
of  the  poor,  sick,  and  impotent ;  and  all  colleges,  both  in 
our  universities  and  mil 'of  them :  which  colleges  are  founded 
for  two  purposes;  1.  For  the  promotion  of  piety  and  learn- 
ing by  proper  regulations  and  ordinances.  2.  For  imparting 
assistance  to  the  members  of  those  bodies,  in  order  to  enable 
them  to  prosecute  their  devotion  and  studies  with  greater  ease 
and  assiduity.     And  all  these  eleemosynary  corporations  are, 

'  Sucb  U  ■!  Bhncbater,  EUm,  Wincbeiler,  Ac. 


(S>  SMante,p.394.  0.(17). 
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complete  legal  idea  of  any  of  tliese  persons,  but  we  must  also 

have  an  idea  of  a  corporation,  capable  to  transmit   his   rights 

to  his   successors,  at  the   same  time.       Another   metliod    of  t  *73  J 

impHcation,  whereby  the  king's  consent  is  presumed,  is  as  to 

all  corporations  by  prescription,  such  as  the  city  of  X^ndon, 

and  many  others '',  which  have  existed  as  corjiorations  time 

whereof  the  memory  of  man  runneth   not  to  the  contrary; 

and  therefore  are  looked  upon  in  law  to  be  well  created.    For 

though    the  members    thereof  can  shew  no   legal   charter  of 

incorporation,  yet  in  cases  of  such  high  antiquity  the   law 

presumes  there  once  was  onei  and  that,  by  the  variety  of 

accidents  which  a  length  of  lime  may  produce,  the  charter  is 

lost  or  destroyed.     The  methods  by  which  the  king's  consent 

is  expressly  given,  are  either  by  net  of  parliament  or  charter. 

By  act  of  parliament,  of  which  the  royal  assent  is  a  necessary 

ingredient,  corporations  may  undoubtedly  be  created  ' ;  but 

it  is  observable,  that  {till  of  late  years)  most  of  those  statutes, 

which  are    usually  cited   as  having  created  corporations,  do 

either    confirm    such    ns    liave    been    before  created    by  the 

king;    as   in  the  case  of  the  college  of  physicians  erected 

by  charter  loHen.VIII.  S   which    charter  was    afterwards 

confirmed  in  parliament';  or,  they  permit  the  king  to  erect 

a  corporation  in  Jviuro  with  such  and   such  powers;  as  is 

the    case    of    the   bank    of   England  "",    and    the    society   of 

the  British  fishery  ".  So  that  the  immediate  creative  act  was 

usually  performed  hy  the  king  alone,  in  virtue  of  his  royal 

prerogative  ". 

All  the  other  methods,  therefore,  whereby  corporations 
exist,  by  common  law,  by  prescription,  and  by  act  of  par- 
liament, are  for  the  most  part  reducible  to  this  of  the  king's 
letters  patent,  or  charter  of  incorporation.  The  king's  crea- 
tion may  be  performed  by  the  words  "  creamus,  erigimus, 
"  futulamus,  incorporamui,"  or  the  like.  Nay  it  is  held,  diat 
if  the  king  grants  to  a  set  of  men  to  have  gildam  mercatoriam^ 


"  3l<ut.39a.  "  SUI.  5&SW.  &  M.  c.  30. 

'  10  Rep.  S9.      1  Ildl.  Abr.  5V2.  "  Stat.  S3  Geo.  II.  c.  34. 

"  BEep.lll.  ^  Seep«gca72. 
'  Uftl5Uni.VIILc5. 
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particular  instance  before  mentioned,  it  was  done,  as  sir  Ed- 
ward Coke  observes  ',  to  ovoid  the  charges  of  incorporation 
and  licences  of  niorlinain  in  small  benefactions ;  which  in  his 
days  were  grown  so  great,  that  tliey  discouraged  many  men 
from  undertaking  these  pious  and  charitable  works.  (3) 

The  king  (it  is  said)  may  grant  to  a  subject  the  power  of 
erecting  corporations  ',  though  the  contrary  was  formerly 
held  ' ;  that  is,  he  may  permit  the  subject  to  name  the  per- 
sons and  powers  of  the  corporation  al  his  pleasure  ;  but  it  is 
really  the  king  that  erects,  and  the  subject  is  but  the  instru- 
ment :  for  though  none  but  the  king  can  make  a  corporation, 
yet  qui  facil  per  aliwn  facit  per  se  ".  In  this  manner  the 
chancellor  of  the  university  of  Oxford  has  power  by  charter 
to  erect  corporations ;  and  has  actually  often  exerted  it,  In 
the  erection  of  several  matriculated  companies,  now  subsist- 
ing, of  tradesmen  subservient  to  the  students, 

When  a  corporation  is  erected,  a  name  must  be  given  to 
it ;  and  by  that  name  alone  it  must  sue  and  be  sued,  and  do 
all  legal  acts ;  though  a  very  minute  variation  therein  is  not  \_  475  ] 
material '.  Such  name  is  the  very  being  of  it's  constitudon  ; 
and,  though  it  is  the  will  of  tlie  king  that  erects  the  corpor-r 
ation,  yet  the  name  is  the  knot  of  it's  combination,  without 
which  it  could  not  perform  it's  corporate  functions  ".  The 
name  of  incorporation,  says  sir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptism ;  and  therefore  when  a  private 
founder  gives  his  college  or  hospital  a  name,  he  does  it  only 
as  a  godfather ;  and  by  that  same  name  the  king  baptizes  the 
incorporation ". 

■  3liut73!.  "  10  Rep.  33, 

•  Bro.  Air.  lit.  Prertg.  53.      VinEr.  •  iMA  IS2. 

Pnreg.  M.  b.  pl.lS.  "  Gilb.  Hist  C.  P.1B2. 

t,  3  Hen.  VII.  13.  '  10  Rep.  28. 


(S)  The  power  of  ihe  king  ■□  creating  corporations  must  be  obvioiuly 
limited  by  the  bound*  of  the  exiiling  law;  he  cannot  confer  powers  or 
privileges  which  transcend  them.  When  therefore  a  corporation  is  to  t>e 
created  with  iHiwers  or  privileges  of  ihac  lort.  such  for  example  as  that 
gruLiIed  to  the  East  India  Company  of  trading  exclusively  with  cer- 
tain parts  of  tlie  world,  recourK  must  be  had  to  the  uiprcme  power  of 
parliament. 
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lowed  lo  make  by-laws  which  may  aftect  the  king's  prero* 
gntive,  or  the  commun  profit  of  the  people,  under  penalty  of 
10/.  unless  they  be  approved  by  the  chancellor,  treasurer, 
and  chief  justices,  or  the  judges  of  assise  in  their  circuits  i 
and,  even  tliough  they  be  so  approved,  still,  if  contrary  to 
law,  they  are  void '.  These  five  powers  are  inseparably  inci« 
dent  to  every  corporation,  at  least  to  every  corporation 
aggregate :  for  two  of  them,  though  they  may  be  practised, 
yet  are  very  unnecessary  to  a  corporation  sole ,-  vi;:.  to  have 
a  corporate  seal  to  testify  his  sole  assent,  and  to  make  statutes 
for  the  regulation  of  his  own  conduct. 

Thehe  are  also  certain  privileges  and  disabilities  that  attend 
an  a^regate  corporation,  and  are  not  applicable  to  such  as 
are  sole:  the  reason  of  them  ceasing,  and  of  course  the  law. 
It  must  always  appear  by  attorney ;  for  it  cannot  appear  in 
person,  being,  as  sir  Edward  Coke  .says  f,  invisible,  and 
existing  only  in  intendment  and  consideration  of  law.  It  can 
neither  maintain,  or  be  made  defendant  to,  an  action  of 
battery  or  such  like  personal  injuries :  for  a  corporation  can 
neither  beat  nor  be  beaten,  in  it's  body  politic".  A  corpor- 
ation cannot  commit  treason  or  felony,  or  otiier  crime,  in  it's 
corporate  capacity  ''  i  though  it's  members  may  in  their  distinct 
individual  capacities'.  Neither  is  it  capable  of  suffering  [  477  ] 
a  traitor's  or  felon's  punishment,  for  it  is  not  liable  to  cor- 
poral penalties,  nor  to  attainder,  forfeiture,  or  corruption  of 
blood.  It  cannot  be  executor  or  administrator,  or  perform 
any  personal  duties;  for  it  cannot  take  an  oath  for  the  due 
execution  of  the  office.  It  cannot  be  seised  of  lands  to  the 
use  of  another';  for  such  kind  of  conBdence  is  foreign  to  the 
end  of  it's  institution.  Neither  can  it  be  committed  to  pri- 
son*; for  it's  existence  being  ideal,  no  man  can  apprehend 
or  arrest  it.  And  therefore  also  it  cannot  be  outlawed ;  for 
outlawry  always  supposes  a  precedent  right  of  arresting,  which 

'  Suu  l9Heii.VII.  C.T.  II  Rep.54.  the  direcHni  only  rfmll  be  Biutrenble 

'  lORep-aa.  in  IhrirpmoiiBlciipMitlia.  F/.4.i.Mi. 
•   Bro.  Abr.  lit.  Ci«T<iralUmfi3.  '   Bru.  v(ir.  lil.  Ftaffn.  it.  hki,  AO. 

"  10  Rep.  39.  Bacon  of  UMs.  3<7. 
'  Tha  civil  Uw  alio  ordaiiu  that,  for         ■   Plowd.  539. 
(he  misbehaviour  of  a  body  corpofatr, 
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the  char ter-ha use,  London,  who  have  no  president  or  supe- 
rior, but  are  all  of  e<iual  authority.  In  aggregate  corpor- 
ations also,  tlie  act  of  the  major  part  is  esteemed  the  act  of 
the  whole  '.  By  the  civil  law  this  major  part  must  have  con- 
sisted of  two-thirds  of  the  whole ;  else  no  act  could  be  per- 
formed ' ;  which  perhaps  may  be  one  reason  why  ihey  re- 
quired three  at  least  to  make  a  corporation.  But,  with  us,  awy 
majority  is  sufficient  to  determine  the  act  of  the  whole  body. 
And  whereas,  notwithstanding  the  law  stood  thus,  some 
founders  of  corporations  had  made  statutes  in  derogation  of 
the  common  law,  making  very  frequently  tlie  unanimous 
assent  of  the  society  to  be  necessary  to  any  corporate  act ; 
(which  king  Henry  VIII,  found  to  be  a  great  obstruction  to 
his  projected  scheme  of  obtaining  a  surrender  of  the  lands  of 
ecclesiastical  corporations,)  it  was  therefore  enacted  by  statute 
ZSHen.VIII.  C.27.  that  all  private  statutes  shall  l>e  utterly 
void,  whereby  any  grant  or  election,  mode  by  the  head,  with 
the  concurrence  of  the  major  part  of  the  body,  is  liable  to 
be  obstructed  by  any  one  or  more,  being  the  minority ;  but 
this  statute  extends  not  to  any  negative  or  necessary  voice  given 
by  the  founder  to  the  head  of  any  such  society.  (8) 

'  Bro.  Jtr.  til.  CmjwnMwH,  31.  34  '  F/.  3,  4.  3. 


(a)  It  is  very  often  an  im|>or[atit  [consideration,  where  ponicular  cor- 
porate sets  are  dirccteil  to  be  done  by  the  body  or  the  major  part  of  the 
body,  what  is  a  luflicient  mnjority  for  the  purpose  j  or,  stating  (he  <|uesiJon 
more  accurately,  what  number  of  members  asiembled  to  do  a  corporate 
act  form  a  legal  representation  of  the  whole?  for  in  all  castt  where  n 
majority  is  to  bind,  the  majority  of  the  memberB  so  BHenibled  will  bind 
the  whole,  if  they  were  a  fit  represenUtion  of  the  whole  body.  Thus,  it 
bdag  settled  that  forty  members  represent  the  common  council  of  l.ondon, 
though  the  whole  number  fur  cxeeedi  eighty,  it  is  clear  that  if  only  forty 
be  araembled,  the  »otc8  of  twenty-one  are  soffident  for  any  coq>Qnae 
act.      See  K.  r.  Monday.Cowp.SSS. 

Stating  the  question  thus,  the  general  distinction  seems  to  be  between 
bodiei  definite  and  indefinite  in  their  number.  Where  the  number  is 
indefinite,  and  therefore  may  be  supposed  capable  of  increase  to  any 
amount,  it  might  be  very  inconvenient  to  require  the  attendnnce  of  a 
majority  of  the  whole  for  the  pcrfonnance  of  any  corporate  act ;  while 
on  the  other  hand  the  incorporator,  by  not  limiting  any  number,  I)b>  shewn 
iatmin  the  members,  however  few  they  may  hap|>cn  to  be. 
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soas  in  law,  land  therefore,  holden  by  them,  might  with  great 
propriety  be  said  to  be  held  /«  morlita  manu.  (9) 

I  SHALL  defer  the  more  particulai-  exjiosition  of  these  sta- 
tutes of  mortm^  till  the  next  Iwok  of  these  Commentaries, 
when  we  shall  consider  the  nature  and  tenures  of  estates ;  and 
also  the  exposition  of  those  disabling  statutes  of  queen  Eliza- 
beth, which  restrain  spiritual  and  eleemosynary  corporations 
from  aliening  such  lands  as  they  are  at  present  in  legal  pos- 
session of;  only  mentioning  them  in  this  place,  for  the  sake  of 
regularity,  as  statutable  incapacities  Incident  and  relative  to 
corporations. 

The  general  diitiei  of  all  bodies  politic,  considered  in  their 
corporate  capacity,  may,  like  tliose  of  natural  persons,  be 
reduced  to  this  single  one;  ihat  of  acting  up  to  the  end  or  C  *80  ] 
design,  whatever  it  be,  for  which  they  were  created  by  their 
founder. 

III.  I  PROCEED  therefore  next  to  enquire,  how  these  cor- 
porations may  be  visited.  For  corporations,  being  composed 
of  individuals  subject  to  human  frailties,  are  liable,  as  well  as 
private  persons,  to  deviate  from  the  end  of  tlieir  institution. 
And  for  that  reason  the  law  has  provided  proper  persons  to 
visit,  inquire  into,  and  correct  all  irregularities  that  arise 
in  such  corporations,  either  sole  or  aggregate,  and  whether 
ecclesiastical,  civil,  or  eleemosynary.  With  regard  to  all 
ecclesiastical  corporations,  the  ordinary  is  their  visitor,  so  con- 
stituted by  the  canon  law,  and  from  thence  derived  to  us. 
The  pope  formerly,  and  now  the  king,  as  supreme  ordinary. 
Is  the  visitor  of  the  archbishop  or  metropolitan ;  the  metro- 
poUtan  has  the  charge  and  coercion  of  all  his  suffragan  bishops; 
and  the  bishops  in  their  several  dioceses  are  in  ecclesiastical 
matters  the  visitors  of  nil  deans  and  chapters,  of  all  parsons 
and  vicars,  and  of  all  other  spiritual  corporations.  With 
respect  to  all  lay  corporations,  the  founder,  his  heirs,  or 
assigns,  are  the  visitors,  whether  the  foundation  be  civil  or 


(9)  SeeVol.n.  p.368— 37-1.,  and  ibid.  p. 376. 
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that  the  law  Iinviiig  by  immemorial  usage  appointed  them 
to  be  visited  and  inspected  by  the  king  their  founder,  in  his 
majesty's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  visited  elsewhere,  or  by 
any  other  authority  '.  And  this  is  so  strictly  true,  that  though 
the  king  by  his  letters  patent  had  subjected  the  college  of 
physicians  to  the  visitation  of  four  very  respectalile  persons, 
the  lord  chancellor,  the  two  chief  justices,  and  the  chief  baron ; 
though  the  college  Imd  accepted  this  charter  with  all  possible 
marks  of  acquiescence,  and  had  acted  under  it  for  near  a  cen-  ' 
tury ;  yet  in  1 753,  the  authority  of  this  provision  coming  in 
dispute,  on  an  appeal  preferred  to  these  supposed  visitors,  [  482  ] 
they  directed  the  legality  of  their  own  appointment  to  be  ar- 
gued:, and,  as  this  college  was  merely  a  civil  and  not  an  elee- 
mosynary foundation,  they  at  length  determined,  upon  several 
days'  solemn  debate,  that  they  had  no  jurisdiction  as  visitors; 
and  remitted  the  appellant  (if  aggrieved)  to  his  regular  remedy 
in  his  majesty's  court  of  king's  bench. 

As  to  eleemosynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  visitors, 
to  see  that  such  property  is  rightly  employed,  as  might  other- 
wise have  descended  to  the  visitor  himself:  but,  if  the  founder 
has  appointed  and  assigned  any  other  person  to  be  visitor,  then 
his  assignee  so  appointed  is  invested  witli  all  the  founder's 
power   in   exclusion  of  his  heir.     Eleemosynary  corporations 

'  Thia  notion  is  pcrliapi  too  refined,  pointed.    Bui  natin  Ibelighiuf  viiilor  : 

The  court  of  Icing'*  bench  (it  nuf  be  for  u  jtx  judgments  are  liable  to  be 

said),  rrom  iti  general  au|>erin1endeiit  rcvencd  by  writs  of  error,  it   may  be 

authoritj  irhon!  other  juriHlietions  are  thought  to  want  one  of  the  essential 

defideat,  bu  power  to  regulate  all  cor-  inarka  of  viiilalorial  power.  (10) 
t  no  ipedal  visitor  is  np. 


(10)  It  maybe  quetlioned  loo,  whether,  upon  the  rennoning  of  the  leit, 
the  Court  of  Chancery  would  not  be  the  place  io  which  the  king  would 
exertase  his  visitatoria!  power.  In  the  case  of  the  Sing  v.  St.  Calhrrine't 
i/aB,  1T.R.9S3,  where  there  wns  do  special  visitor  of  an  ehemoiynarf 
lay  foundation,  and  no  heirs  of  the  founder  remaining,  it  wa»  held  that  the 
right  of  viHtalion  devolved  to  the  king,  to  be  exercistii  by  the  lord  chan- 
cellor. The  circumstance  of  thii  t>eing  a  charitable  foundation,  doe*  not 
seem  to  make  any  diflerence  in  the  prindple  upon  which  the  king  become* 


J 
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are  visiteJ  by  tbe  bishop  of  Elvj  may  in  part  be  derivetl  from 
the  same  original. 

But,  whatever  might  be  formerly  the  opinion  of  the 
clergy,  it  is  now  held  as  established  common  law,  that  col- 
leges are  lay  corporations,  though  sometimes  totally  composed 
of  ecclesiastical  persons ;  and  that  the  right  of  visitation  does 
not  arise  from  any  principles  of  the  canon  law,  but  of  neces- 
sity was  created  by  the  common  law '.  And  yet  the  power 
and  jurisdiction  of  visitors  in  colleges  was  left  so  much  in  the 
darlt  at  common  law,  that  the  whole  doctrine  wa^  very 
unsetlletl  till  the  famous  case  of  Philips  and  BmyK  In  this 
the  main  question  was,  whether  the  sentence  of  the  bishop  of 
Exeter,  who  (as  visitor)  had  deprived  doctor  Bury  the  rector 
of  Exeter  college,  could  be  examined  and  redressed  by  the 
court  of  king's  bench.  And  the  three  puisne  judges  were  of 
opinion,  that  it  might  be  reviewed,  for  that  the  visitor's  juris- 
diction could  not  exclude  the  common  law ;  and  accord- 
ingly judgment  was  given  in  that  court.  But  the  lord  chief 
justice  Holt  was  of  a  contrary  opinion ;  and  held,  that  by  the 
common  law  the  office  of  visitor  is  to  judge  according  to  the 
statutes  of  the  college,  and  to  expel  and  deprive  upon  just 
occasions,  and  to  hear  all  appeals  of  course  :  and  that  from 
him,  and  him  only,  the  party  a^rieved  ought  to  have  redress  i 
the  founder  having  reposed  in  him  so  entire  a  confidence, 
that  he  will  administer  justice  impartially,  that  his  deter  mi  n-  [  484  ] 
ations  are  final,  and  examinable  in  no  other  court  whatso- 
ever. And,  upon  this,  a  writ  of  error  being  brought  into 
the  house  of  lords,  they  concurred  in  sir  John  Holt's  opinion, 
atid  reversed  the  judgment  of  the  court  of  king's  bench.  To 
which  leading  case  all  subsequent  determinations  have  been 
conformable.  But,  where  the  visitor  is  under  a  temporary 
disability,  there  the  court  of  king's  bench  will  interpose,  to 
prevent  a  defect  of  justice  ''.  Also  it  is  said ',  that  if  a  fountler 

'  Lord  Riifm.  8.  h  Sin.  797. 

>  Hid.  5.     4  Mod.lOS.   Sboir.  S5.  •  3Luln.IJ6G. 

gkion.  417.     Salk.    103.     Cutbtw, 
ISO.  (laj 


(13)  In  3T.R.346.  ia  a  very  full  repoft  of  lord  Holt's  judgmen 
celebnted  caie,  taken  from  hii  ovn  ntwDuwript. 


thii  ^^^ 


-j—r*- 


b,  li  II  *eq»BrfA>giMtMcA'.  IWgi^s 
I  ed  onlf  daring  fW  fife  of  the  CMputMiuw;  vUdia^ 
MMHcfiir  cfcr:  bt  «h«»  lit  fife  »  duriMMLd  hy  Ae  Ak 

wubMkni  of  At  bodv  poGik,  tbe  gnntor  tdus  it  back  far  re- 
vcnJoB,  aa  IB  die  caae  of  every  otber  gnnt  ferlife.  T1>e  debts 
of  s  corporadoD,  eitber  to  or  irooi  it,  are  totally  extfnguisbed 
by  it's  dinoliitian ;  lo  that  tbe  members  thereof  cannot  re> 
corer,  or  be  tbarged  with  them,  in  their  natural  capacities  " ; 
agreeable  to  thai  maxim  trf  tbe  cinl  law  *,  "  n  quid  umver- 
"  tilali  cUbetur,  Mtngulit  non  lUb^ur ,  nee,  quod  debet  univer- 
"  ti/ai,  tinguU  debent." 

C  485  ]  AcoRPOBATiDS  may  be  dissolved,  1.  By  act  of  parliament 
which  is  boondless  in  it's  operations.  2.  By  tbe  natural  death 
of  all  ifi  members,  in  case  of  an  aggr^ate  corporation.  S.  By 
surrender  of  it's  franchises  into  the  bands  of  the  king,  which 
is  a  kind  of  suicide.  4.  By  forfeiture  of  it's  charter  through 
negligence  or  abuse  of  it's  franchises  ;  in  which  case  tbe  law 
judges  that  the  body  politic  has  broken  the  condition  upon 
wliich  it  was  incorporated,  and  thereupon  the  incorporation 
in  void.     And  the  regular  course  is  to  bring  an  information 


"  1  Le».  837. 
•  Ff.S,*.  7. 
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in  nature  of  a  writ  of  quo  wairanto^  to  inquire  by  what  war* 
rant  the  members  now  exercise  their  corporate  power,  having 
forfeited  it  by  such  and  such  proceedings.  The  exertion  of 
this  act  of  law,  for  the  purposes  of  the  state  in  the  reigns  of 
king  Charles  and  king  James  the  second,  paiticularly  by 
seizing  the  charter  of  the  city  of  London,  gave  great  and  just 
ofience ;  though  perhaps,  in  strictness  of  law,  the  proceedings 
in  most  of  tliem  were  sufficiently  regular  :  but  the  judgment 
against  that  of  London  was  reversed  by  act  of  parliament* 
after  the  revolution ;  and  by  the  same  statute  it  is  enacted^ 
that  the  franchises  of  the  city  of  London  shall  never  more 
be  forfeited  for  any  cause  whatsoever.  And,  because  by  tlie 
common  law  corporations  were  dissolved,  in  case  the  mayor 
or  head  officer  was  not  duly  elected  on  the  day  appointed 
in  the  charter  or  established  by  prescription,  it  is  now  pro- 
vided ^i  that  for  the  future  no  corporation  shall  be  dissolved 
upon  that  account ;  and  ample  directions  are  given  for  ap* 
pointing  a  new  officer,  in  case  there  be  no  election,  or  a  void 
one,  made  upon  the  prescriptive  or  charter  day.  (13) 

•  Stat.  S  W.  &  M.  c.  8.  »  Stat  1 1  Gm>,l.  c. 4. 


(13)  Se«  Vol.111,  p.  265. 
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with    the   appurtenances,    to    be    the   right   of  him    the    said     N"  IV; 
David,  as  those  which  the  said  David  hath  of  the  gift  of  the   ' 
aforesaid  Abraham,  Cecilia,  and  John ;  and  those  they  have  re- 
mised and  quitted  claim,  from  them  and  iheir  heirs,  to  the  afore- 
1  said  David  and  his  heirs  for  ever.     And  further  the  some  Abra- 

I  "  ham,  Cecilia,  and  John,  have  granted  for  themselves  and  their 

pfc  heirs,  that  they  will  warrant  to  the  aforesaid  David  and  his  heirs, 

the  aforesaid  tenements,  with  the  appurtenances,  against  all  men 
for  ever.  And  for  this  recognition,  remise,  quit-claim,  warranty, 
fine,  and  agreement,  the  said  David  hath  given  to  the  said  Abra- 
ham, Cecilia,  and  John,  two  hundred  pounds  sterling. 


%  *.   The  Note,  or  Abstract. 

Norfolk,  l  IStitDfm  David  Edwards,  esquire,  complainant,  and 
to  wit,  J  Abraham  Barker,  esquire,  and  Cecilia  his  wife,  and 
John  Barker,  esquire,  deforciants,  of  two  messuages,  two  gar- 
dens, three  hundred  acres  of  land,  one  hundred  acres  of  meadow, 
two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the 
appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was 
summoned  between  them  :  to  wit,  that  the  said  Abraham,  Cecilia, 
and  John  have  acknowledged  the  aforesaid  tenements,  with 
the  appurtenances,  to  be  the  right  of  him  the  said  David,  as 
those  which  the  said  David  hath  of  the  gift  of  the  aforesaid 
Abraham,  Cecilia,  and  John ;  and  those  they  have  remised  and 
quitted  claim,  from  them  and  their  heirs,  to  the  aforesaid  David 
and  his  heirs  for  ever.  And  further  the  same  Abraham,  Cecilia, 
and  John,  have  granted  for  themsetves  and  their  heirs,  that  they 
will  warrant  to  the  aforesaid  Duvid  and  his  heirs  the  aforesaid 
tenements,  with  the  appurtenances,  against  all  men  for  ever. 
And  for  this  recognition,  remise,  quit-claim,  warranty,  fine,  and 
agreement,  the  said  David  hath  given  to  the  said  Abraham,  Ce- 
cilia, and  John,  two  hundred  pounds  sterling. 


f  5.      The  Foot,  Chirogrnph,  or  Indentures  of  the  Fine. 

Norfolk,  7  ^iJiB  is  t!ie  final  aeiffnwnt,  made  in  the  court  of  the 
to  wit.  J  lord  the  king  at  Westminster,  from  the  day  of 
Saint  Michael  in  one  month,  in  the  twenty-first  year  of  the  reign 
of  the  Lord  George  the  second,  by  the  grace  oi  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  so 
forth,  before  John  Willes,  Thomas  Abney,  Thomas  Burnet,  and 
Thomai  Birch,  justices,  and  other  faithful  subjects  of  the  lord 
QQ  3 


I 
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the  kin^  llien  there  present,  betweet)  David  I^dn'ardu,  eiquire, 
'  complainant,  and  Abraham  Barker,  esquire,  and  Cecilia  his  wife, 
and  John  Barker,  esquire,  deforciants,  of  ivo  messuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pasture,  and  fit^y  acres  of  wood,  with 
the  appurtenances,  in  Date,  whereupon  a  plea  of  covenant  waa 
summoned  between  them  in  the  said  court ;  to  wit,  that  the 
aforesaid  Abraham,  Cecilia,  and  John,  have  acknowledged  the 
aforesaid  tenements,  with  the  appurtenances,  to  be  the  right  of 
him  the  said  David,  as  those  which  the  said  David  hath  of  the 
gin  of  the  aforesaid  Abraham,  Cecilia,  and  John  ;  and  those  thej 
have  remised  and  quitted  claim,  from  them  and  their  heirs,  to  the 
aforesaid  David  and  his  heirs  for  ever.  And  further,  the  same 
Abraham,  Cecilia,  and  John,  have  granted  for  themselves  and 
their  heirs,  that  they  will  warrant  to  the  aforesaid  David  and  his 
heirs,  the  aforesaid  tenements,  with  the  appurtenances,  against  all 
men  for  ever.  And  for  this  recognition,  remise,  quit-claim,  war- 
ranty, fine,  and  agreement,  the  said  David  hath  given  to  the  said  . 
Abraham,  Cecilia,  and  John,  two  hundred  pounds  sterling. 


§■6.     Proclamations,  endoried  upon  the 
Statutes. 


;,  qu[(-claim,  war-    I 

1  given  to  the  said  .^^^H 

.......    I 


Sljl  fltBl  proclamation  was  made  the  sixteenth  day  of  Novem- 
ber, in  the  term  of  Saint  Michael,  in  the  twenij-firsi  year  of  the 

ttt>'  "ftotiTi  proclamation  was  made  the  fourth  day  of  February, 
a  the  term  of  Saint  Hilary,  in  the  twenty-first  year  of  the  king  J 
witblnwiitten.  " 

O^t  t^ttb  proclamation  was  made  the  thirteenth  day  of  May,' 
n  the  term  of  Easter,  in  the  iweniy.first  year  of  the  king  within- 


Zi^t  fouElJ)  proclamation  was  made  the  twenty-eighth  day  of 
June,  in  the  term  of  the  holy  Trinity,  in  the  twenty -second  year  ■ 
of  the  Icing  within  written. 


^         A  common  Recovery  qf  Lands  with  double*  Voucher. 

4  I.   Writ  of  Entry  sur  Disiieisiii  in  the  Post ;  or  PaAECiPR, 

>teaE2)IB0(IE  the  Bccond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  bo  forth, 
to  the  sheriff  of  Norfolk,  greeting.  CommanS  David  Edirardi, 
CBquire,  that  justly  and  without  delay  he  render  to  Francis 
Golding,  clerk,  two  meesuages,  two  gardens,  three  hundred  acres 
of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of 
pasture,  and  fifty  acres  of  wood,  with  the  appurtenances  in  Dale, 
which  he  claims  to  be  his  right  and  inheritance,  and  into  which 
the  said  David  hath  not  entry,  unless  after  the  disseisin,  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment,  hath  made 
to  the  aforesaid  Francis,  within  thirty  yearn  now  last  past,  as  he 
saith,  and  whereupon  he  complains  that  the  aforesaid  David 
deforceth  him.  And  unless  he  shall  so  do,  and  if  the  said  Francin 
shall  give  you  security  of  prosecuting  his  claim,  then  summon 
by  good  Bummoners  the  eaid  David,  that  he  appear  before  our 
justices  at  Westminster  on  the  octave  of  Saint  Martin,  to  shew 
wherefore  he  hath  not  done  it  ;  and  have  you  there  tJie  sum- 
moners,  and  this  writ.  ZHimfM  ourself  at  Westminster  the 
twenty-ninth  day  of  October,  in  the  twenty-first  year  of  our  reign. 

Pledges  of   7  John  Doe.         Summoners  of  the     )  John  Den,        ' 
prosecution  J  Richard  Roe.  within  named  David.  J  Richard  Fen.    ' 


%  2.  Eiemplijication  of  the  Recovery  RoU. 

aWaDEiSC  the  second,  by  the  grace  of  God  of  Great  Britain. 
Kvnce,  and  Ireland  king,  defender  of  the  faith,  ami  so  forth,  to 
all  to  whom  these  our  present  letters  shall  come,  greeting.  IRnato 
fT)  that  among  the  pleas  of  land  enrolled  at  Westminster,  before 
Sir  John  Willes,  knight,  and  his  fellows,  our  justices  of  the 
bench,   of  the  term  of  Saint  Michael    in   the  twenty-first  yew 

•.  NgU,  that  if  [he  neortrj  Iw   hud  wilh  lingl*  vnuchcr,  lh«  parts  mu-ktd 
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of  our  reign,   upon  the  fifly-second  roll   it  is  thus   contained. 
ttatr?   returnable   on  the  octave  of  Saint   Martin.     fQotfolfc,  to 
wit;    Francis  Golding,  clerk,  in  his  proper  person  demandeth 
,1^    against  David  Edwards,  esquire,  two  meMuages,  two  gardens, 
KBHii.  three  hundred  acres  of  land,  one  hundred  ucres  of  meadow,  two 

hundred  acres  of  pasture  and  tiAy  acres  of  wood,  with  the  ap- 
purtenances, in  Dale,  as  his  right  and  inheritance,  and  into  which 
the  said  David  haih  not  entry,  unless  after  the  disseisin,  which 
Hugh  Hunt  thereof  unjust) J-,  and  without  judgment,  hath  made 
to  the  aforesaid  Francis,  within  thirty  years  now  lost  past.  And 
CouDt.  whereupon  he  saith,  thai  he  himself  was  seised  of  the  tenements 

dbreaaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
ri^ht,  in  lime  of  peace,  in  the  time  of  the  lord  dm  kiog  that  now 
Eh.I«.         '*■  ''J'  taking  the  prohti  thereof  to  the  value  t*  of  six  shillings 
and  eight  pence,  and  more,  in  rents,  corn,  and  grass;]  and  into 
which  [the  said  David  hath  not  entry,  unless  as  aforesaid:]  and 
Defence  of  thereupon  he  bringeth  suit  [and  good  proof].      gnD  the  said 
he  uiuat.    I>avid  in  hi:i  proper  person  comes  and  defendelh  his  right,  when 
I'ouchCT.      [and  where  it  shall  behove  him,]  and  thereupon  voucheth  to 
■  War-        warranty  "  John  Barker,  esquire ;  who  is  present  here  in  court 
™"''       '•  in  his  proper  person,  and  the  tenements  aforesaid  with  the 
"  appurtenances  to  him  freely  warrantcth  [and  prays  that  the 
'  Demuid  "  ^^'^  Francb  may  count  against  him],     StnS  hereupon  the  said 
•  iiguTui     <<  Francis  demandeth  against  the  said  John,  tenant  by  bis  awn 
'  ™  h      "  "i"TanIy,  the  tenements  aforesaid  with  the  apiiurtenances,  in 
'  Count.      "  ^**""  af'>''C*"'^>  ^'^-      And   whereupon  he  sailh,  that   he  him- 
"  self  was  seised  of  the  lenements  aforesaid,  with  the  appurte- 
'<  nances,  in  his  demesne  as  of  fee  and  right,  in  time  of  peace, 
"  in  the  time  of  the  Lord  the  king  that  now  is,  by  taking  the 
"  protits  thereof  to  the  value,  &,c.     And  into  which,  Sec.     And 
'  Defence    "  thereupon    he   bringeth  suit,  ^c.      anB   tlie   aforesaid  John, 
.  "^"^      "  tenant  by  his  own  warranty,  defends  his  right,  when,  ire.  and 
'  Sucond     "  thereupon  he  further  voucheth  to  warranty"  Jacob  Morland  ; 
'  ToucbcT."  who  is  present  here  in  court  in  his  proper  pers^y),  and  the  Icne- 
^vrantj.    ments  aforesaid,  wiih  the  appurtenances  to  him  freely  warranieth, 
miiuiihe    ^^'      '""   hereupon   the  said   Francis   demandeth   against  the 
ommon       said  Jacob,   tenant  by  his  own  warranty,  the  tenements  afon;. 
Dudn,       said,  with  the  appurtenances,  in  form  aforesaid,  /fc.     And  where- 
upon he   saith,    that   he  himself  was   seised  of  the  tenements 
aforesaid,  with  the  appurtenances  in  his  demesne  as  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  tlie  lord  the  king  that 
now  is,  by  taking  the  profits  thereof  to  the  value,  ffc.      And 


by. I 
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